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TO THE 


FIRST EDITION: 


TJ" HE author propoſeth in this book to 

render the laws relating to the ſubjeQs 
it treats of, a little more intelligible than hath 
hitherto been done. 


'The method he makes uſe of is various. 


The firſt thing regarded is the order of time. 
Thus in the Poot laws; firſt is ſet forth the 
appointment of overſeers; next the ſeveral bran- 
ches of their duty, in finding ſettlements for the 
poor-----in removing them to ſuch ſettlements 
-in making rates for their relief-----in re- 
lie ving and other wiſe ordering them - and 
laſt of all, in accounting at * expiration of 
their office. Then again, in treating of /ef- 

A 3 | tlements, 
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tlements, it occurs' to coh ſider diſtinctly, and 


as near to the ſaid order as may be, ten dif- 
ferent kinds of ſettlements----by 4:rth--==by 


the parents ſettlement=-=-=-: by apprenticeſhip 


——ô by ſer vice by marriage by inha- 
biting forty days after notice by paying 
pariſh rates by ſerving a pariſh office--=-- 
by renting 101 @ year- and by a perſon's 


own eftate.-----In like manner, in treating of 


the rates, firſt is ſet forth the courſe of lay- 


ing the, aſe ment---then the allowance there- 
of by the juſtices----- publiſhing the ſ:me in 
the church----- appeal againſt rhe rates at the 
feſſions----- levying the ſame by drei 
and finally, commitment where no diſtreſs can 
be had. 


Thus to exhibit another inſtance- In the 
article of the Vollen manilfacture, which 
makes up a conſiderable part of the juſtice of 
the peace his duty, and of the officers ſubor- 
dinate to him, there is ſuch a'numbet and 
variety of ſtatutes, that authors are generally 
overwhelmed with them. To avoid which 
perplexity, the laws are here digeſted in or- 
der, according to the natural progr reſs of that 
buſineſs ; from̃ the ſhearing of the ſheep; to 
the exportation of the wool manufactured ; - 
under the ſeveral heads of winding of wobl by 


the ſhearer-----laws to prevent its exportatron 


Working of cloth-----fulling-=-==menſur- 
Ing-====dyimg==>== War —— 8 


2 


Where there no priority in point of t time; 
the next method i is that of Lord Coke, to frame 
4 ni _ a de- 
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à definition which takes in the whole ſubject, 
and then explain the ſeyeral parts of ſuch de- 
finition in their order. Thus Grand larceny 
is defined to be, V felonious and fraudulent 
tubing and carrying away by any perſon of the 
mere perſonal goods of another, above the value 
of 12d. In the handling of which, the ſe- 


veral branches of the definition are explained | 


in the order as they ſtand: viz. A felonious 


and fraudulent tabing --- and carrying away 
======by any, perſon-===== of the mere perſonal 
goods-====— of - another---=-=- above the value of 


12d. Under which heads the general learn- 
ing relating. to that whole title is compre- 
hengled. kl 


The like method is purſued in treating of 
the cammiſſian f the peace, the form of an in- 
diftment, the form of an order of removal, and 
Wer articles. . 


18 — general, it is provided, that one e thing ſhall 
— the way for another, and the ſubſequent 
e n e the preceding. 


Under the influence of which conduct, the 
author hath attempted to bring together un- 
der one general title, divers articles relating 
to the ſame. ſubject, which in the common 
books are broken aud detached under various 
ſeparate titles; hoping thereby, that what 
hath hitherto been thought introductory of 
confuſion, may tend to render the ſubject 
more perſpicuous, in exhibiting the whole un- 
der one comprehenſive view. Thus the laws 
ee to the game, which are above forty in 
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number, and are interſperſed in the common 
books under about thirteen different titles, 
are here digeſted under one general title, Game, 
to Which the reader ſhall have recourſe for the 
knowledge of whatſoever belongeth to that 
ſubject. For example, if any perſon would 
be fatisfied, what penalty the law bath pro- 
vided for tracing bares in the ſnou by recur- 
ring to the general title concerning the game, 
he will find the game diſtinguiſhed into three 
kinds, the four-footed; game, the winged game, 
and the game of „%, The four-footed game, 
are diſtributed into the ſeveral ſpecies of deer, 
Bares, and comes; under which head concern». . 
ing heres, he will readily find what is deſired. 
In like manner, the winged game are ſubdi- 
vided into ſeveral branches, concerning hawks 
and bawking-------fwans----=-partridges and 
an pigeons- „ 
wild geeſe, and other water fowl---+--»grouſe | 
of moor game-======= herons--==--- and ot ber 
fowl; each of which have n 1 


laws. 


1 ea by 
In theſe large comprehenſive titles, care is 
likewiſe taken, to be as particular as may be 
without injuring the connexion in the ſtatutes, 
by inſerting the whole law by itſelf, relating 
to each ſeparate article. The benefit of which 
will appear by the following inſtance: If a per- 
ſon would know, what number of horſes or 
heaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation of the roads; let 
him take what treatiſe at preſent he pleaſes 


_ rorverningithe highways, he muſt read over 


the whole, before he ſhall be ſure that he hath 
bobiovs 3 found 
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found all which the la hath enacted concern - 
ing the ſame; and ſuch is often the inaceu- 


racy and vonfuſion, that when he hath peru 


ſod the whole, perhaps he may be ſtill to ſeek 


For as to this inſtance before us; there have 


been regulations made concerning the ſame, - 


by ten different acts of parliament, at very 
different times. Before he can have any com- 


petent kHowledge thereof, he muſt lay all theſe 
ten acts together; and when he have 


done this, he will find amongſt them ſo many 
repeals; and revivals, and explanations, and 
amendments, that it will even then be no eaſy 


matter to conclude with certainty how the 


law doth ſtand as to that articte. To ſpare 


the reader all which trouble, the author hath - 
in this, and all other the like inſtances, laid 
the whole law together relating thereunto, or 


at leaſt all that hath occurred to him, or 


whieh he hath thought it material to inſert. 
So that the reader may receive fatisfation in 


a very ſmall compaſs, as to what he ſhall be 
inquiring about; or at leaſt he may be ſatis- 
fied in this, that if he doth not find it there, 


he need not ſeck for it elſewhere in the 


dokk. e el 161 


ons 


and by hiv: bee of bringing — | 
into one goneral title, all thoſe ſeparate diſtin 
titles, which have a mutual relation to and 
dependence a each n the n * 


21 
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At preſent mete ade are . Waben 
* one _—_— en the e e highways M 
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avoided one great inconvenience, of teferring 
the reader from one title; to another, and froni 
that other back again to the firſt, and (which 
is not unuſual in beoks of the like kind) per- 
haps loſing the thing to be treated of betwixt 
them. 2 fte FIG gui 

Mn 1 da v3) Is 28 wm 
Upon »which:acequpt. alſo, where one law 
occurteth under two different titles, it is uſual 
with him to infert the ſame under both thoſe 
titles; ſo that the reader's attention may not be 
interrupted, by ſending him to ſearch other ti- 
tles, and from thoſe perhaps others again, 
which have no principal relation to the matter 
he hath in hand. N err fauna 


. 
\ FB <XF 
vp 
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- | Alſo, upon another account, he hath ſome- 
times made uſe of more words than otherwiſe 

he would have 8 to avoid the fre- 
quent repetition of the term, & c. which is a 
vague expreſſion, and apt to create an uneaſi- 
neis in the reader's mind, for that he cannot 
be ſatisfied from thence, how much, or how 
little is intended to be underſtood. 


He hath alſo been ſomewhat large in the 
matter of precedents under divers titles; and 
| hath endeavoured to bring them much nearer 
| | to the ſtatutes, upon which they ought to be 
ll formed, than uſually hath been done. 


| 7 For all which enlargements, he hath the 
f more ſpace allowed to him, for that he hath 
; | not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, 
by inſerting Blackerby's juſtice at the end of it, 
« | by 


F-® 
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by way of index; hoping that the method he 
hath*purſited will” render every thing of that 
kind impertinent and uſeleſs. 


17 Tot MaTezrats which the author hath 


made uſe of, are chiefly of four kinds----The 
ſatutet at large the ſeveral treatiſes con- 
cerning the pleat F the croton the reports 
of caſes adjudged in the court of king's bench 
Land the books: concerning the office of 4 


Juice of the peace. 


00 to the fatuter at large, or acts of parlia- 
ment; the author hath not chought himſelf at 
liberty, as Mr. Dalton and athers have done, 
to deliver the i import thereof in his own words; 
but hath conſtantly abridged the act, in the 
words of the act itfelf, leaving out nothing 
which may ſeem any way material. And to 
each diſtin clauſe, he hath annexed the in- 
terpretation thereof, where the fame hath 


been determined in the court of king's bench, 


or ne by other good G 


The treatiſes concerning the pleas of the 


croun, are thoſe of Stamford, Coke, Hale, and 


Hawkins Of the firſt of theſe, the author 
hath made little uſe, further than as he is 


adopted by the other three. As to which 


three great authorities, where the law hath 
been declared by Lord Coke, and not contro- 
verted by any other, nor altered ſince his 
time by any act of parliament, or juclicial de- 
termination, the author hath given to him 
the preference. Aud where any of theſe dif- 

f tereth 
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fereth from the other, he hath noted the dif- 
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In citing of Mr. Hawkins, he hath not 


thought it allowable, as is uſüal with others, 


to omit the ſeveral degrees of caution and A- 


ſent, with which he delivereth his opinion; 
25, it ſcemetb, or it barb bern ſaid by fe, or 


it ſeemeth to be the better opinion, or it feemeth 


70 be agreed, and the like; which are by no 
means arbitrary words without much mean- 
ing, but are inſerted by him with the utmoſt 


delibetation and judgment. 


As to the books of reports; where the caſes 
therein have been conſidered by Mr. Hawkins, 
and the other learned perſons before mention- 
ed, the author hath judged it very proper. to 


leave the matter there as ſettled by them. As 
to the reſt, he hath by no means thought him- 


ſelf of ability to proceed in Mr. Hawkimns's . 


manner, by laying together all the reports on 


the ſame ſubject, and thereupon extracting an 
opinion out of the whole; but hath inſerted 
the ſame at large, or What he hath thought 


moſt material thereof, and left the determina- 


tion thereupon to the reader's better judg- 


And here it may be requiſite, that the rea- 
der be admonithed, not to expect that the 
book ſhall be more perfect, than the materials 
of which it is compoſed. All the books of 


4 
10 


reports are not of equal authority. Many of 
them ate only notes that had been täkel 
gentlemens own private uſe; which doubtleſs, 
would 


for 
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would have been much more petfect, had th 
intended t for. publication. For theſe, 2 
for any other, the author himſelf voucheth 
not: And, as he doth not add to their credit, 
ſo he doth not detract from it; but leaveth 
eve 10T, (as he needs mult) to anſwer for 

e For he he hath made it an invariable 
555 on all occaſions, to cite his authori- 
ties, w er ſuch ſoever they be; and, in all 
material in ſtances, in the very words of the 
original authors: t that ſo, what may be of 
good authority in itſelf, ſhall not be ks 
les ſa by his handling of it. And where no 
Ry is alledged, he deſires the reader 
will look upon it as uch, namely,' as havin 
ng authority; the ſame being nothing eli 
but. the author's own, private obſervatiqns, - 
which arc ſubmitted to every reader's. 8 In 
ment, to aid or; reject, as he WER | 
cauſe, _ 


The books of authority concerning the gf - 
| fice o 2 75 4 Juſtice of the peace, are thoſe of Fitæ- 5 
berhert, Crompton, Lambard, and Dalton; the 
laſt of Which was publiſhed in the reign of . 
king James the firſt: ſince which time, no 
book under that title hath been allowed as 
ſufhigiently authentick. And even the addi- 
tions which have been made to Dalton ſince 
his death, ſeem to have no better claim to an 
be e authority, than other collee- 
5 1ch have not obtained, 1 it, And Del 
ton f is much injured in. the modern, 
5 jon n li A 40 as was obſerved. be- 
whing, by delivering chat 38. 


e nhl Wie Tal guns: i 
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the ſeveral degrees of aſſent or doubtfulneſs 


before mentioned; and which the author, in 
juſtice to Mr. Dalton, hath reſtored. | 


Where Dalton hath © adopted Lambard, 
Crempton, and Pitzberbert (which he doth moſt 
frequently in their own words) the author hath 
thought it ſufficient to cite Dallon's ſingle au- 
thority. And generally, in all other eaſes, where 
authors are agreed, he hath judged it unne- 
ceſſary to alledge more than one or two good 
vouchers. 


Concerning the other books of this kind, 
which have been publiſhed ſince Dalton's time, 
it is unneceſſary to inlarge ; ſince of the moſt 
of them the author hath made no uſe, and of 
the reſt very ſparingly; and he will not ſeek 
to recommend his own book, by finding fault 
with others before him. 


Ons, Wefimerland, 
Sept. 29. 1754. 


Advertiſement concerning this Trair- 
_ TEENTH EDITION. 


O many new matters are in every ſeſſion 
8 of parliament brought under the juriſdic- 
tion of juſtices of the peace, and ſo many 
alterations are made in ſubjocts of which they 


before had cognizance, that every new edi- 


tion, in order to keep pace with the law, is in 
effect 


2. 
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effect a new book. And this is unavoidable. 
To publiſh thoſe alterations ſeparately in an 
annual appendix, is a work of more difficulty 
than may be at firſt apprehended, For to ef- 
fect this to any ſufficient purpoſe, many titles 
muſt be taken in pieces, and wholly new mo- 
delled ; ſometimes one act of parliament breaks 
into ſeveral different titles, all of which muſt 
be ſurveyed, and rendered conſiſtent with each 
other; and new titles frequently ariſe upon 
new emergences. Theſe alterations and addi- 
tions in any one year would increaſe to a vo- 
lume of no inconſiderable dimenſions, and in 
two or three years time would be productive 
of infinite confuſion; and, notwithſtanding all 
reaſonable attention that might be employed, 
the book and the appendixes, and the ſeveral 
appendixes one with another, would be at va- 
riance, The beſt appendix that the author 
can imagine is, the ſtatutes at large every 
year, ſo far as juſtices of the peace are con- 
cerned therein; which ſtatutes as no actin 
juſtice ought to be without, this would there- 
fore upon that account create unto him no ad- 
ditional expence. | 


Jan. 1. 1776. 
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INTRODUCTION, 
Conſiſting of TWO PARTS; 


CONTAINING, 


I. Certain abbreviations made uſe of in this 
work. 


II. Some general rules to be obſerved, in the 
conſlruttion of flatutes or acts of par- 
liament. 


I. Certain abbreviations made uſe of in this 
Work. 


N order to keep the book within a reaſonable 
compals, the following abbreviations are made 
uſe of. | 

1. The word juſtice is always to be underſtood to junice, 
mean juſtice of the peace, when not otherwiſe ex- 
preſſed. 

2, The words one juſtice ſhall always be under. One jule. 
ſtood to ſignify one or more juſtices, ſo that what is 
directed to be done by one, ſhall not be intended 
thereby to exclude others from joining with him. 

3. In like manner, two juſtices, when not other- Two juſtices. 
wile expreſſed, ſhall be underſtood to ſignify Pros 
Juſtices or more. 

4. So alſo a conviction on the oath of one Wit- one witeck. 
neſs, (hall be underſtood to denote one witneſs or 
mare. 


Vol. I. 754K 5. And 
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xvili 
Two witneſſes. 


Quorum. 
M ajor ty. 
Seſſions. 


Warr ant. 
Judge of aſſise. 


Mayor, 


Conſtable, 


O vel ſeer. 


INNO. 

5. And two js ſhall denote 1220 or more wit- 
neſſes. 

6. (1 Q.) ſhall be underſtood to ſignify one where- 
of is of the Quorum. 

7. The juftices in, ſeſſions ſhall ſignify the 7; 8 
ſtices, or be major part of them. 

8. The word /effiens ſhall denote the general or 
quarter ſeſſions, if not otherwile expreſſed. 

The word warrant ſhall always ſignify war- 
rant under band and ſeal, where not expreſſed other- 
wile. 

10. Judges or juſtices of aſize ſhall be underſtood 
to ſignify alſo thole of N Prius, Oyer and Terminer, 
and General Gaol Delivery. 

11. The word mayor {hall * be underſtood 
to imply bailiffs and other chief ofjicers in corporations, 
by what appeilation ſoever dignified. 

12. The word conſlable ſhall always be underſtecd 
to imply 1y!hingmer, borſbolders, headboroughs, aud 
other officers required to execute the juſtices warrant*, 

13. The word overſeer ſhall be underſtood to 
mean overſeer of the poor, where not expreſſed other- 


"wile, 


Poor, 


Penalty, 


% 


Over plus. 


D 


14. Where a penalty, or part thereof is expreſ- 
ſed to be given to the poor; that ſhall be always un- 
derſtod to denote the poor of the pariſh where the 
offence was committed, if not otherwiſe limited. 

15. Where a penalty is to be recovered before 
the juſtices of the peace, it 1s thought indiſpenſible 
to inſert particularly the manner of recovering the. 
ſame ; but where it is to be ſued for in any of his 


| majeſty s courts of record at Weſtminſter, it is judged 


not neceſſary to ſet forth the ſpecial method of pro- 
cedure there: and generally, where it is expreſſed, 
that a perſon ſhall do, or not do ſuch a thing, on 
pain of ſuch a ſum, without more, it ſhall be under- 
ſtood that ſuch penalty is not recoverable before the 
jaſtices of the Neuer. but on!y in the courts at e - 
miner. 

16. In all caſes of diſtreſs aud ſale, it ſhall be p. 
deritood, that the overplus muſt be returned to t 

4 | owner ; 
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owner z after the ſam or ſums to be thereout de- 
ducted, mall be farisficd and paid. 

17, Lands ſhall be underitood co ſtand for lands, Lands, 
tenements, and hereditaments. 

18, Where tranſportation is directed for any of- Tranſyortation, 
fence; it (hall aways be underſtood, bat if the offen- 
der ſhall return before the time limited, be ſtall be guilty 


of felony without benefit of clergy, 
' 19. In the blank tpaces for the names in the pre- Blank ſpaces 


cedents, inſtead of inſerting initial letters arbitrarily, 
ic is thought ir may be ſome he Ip to the memory, 
that A. O. ſhall ſignify the offender, J. I. the infor- 
mer, A. NV. the witnels, J. P. the juſtice of the 
peace, and the like. 

20, Allo, tor brevity's ſake, ſums of money and Figures; 
other numbers are uſually exprefſed by figures, and 
not in words at length; but it is to be remembered, 
that in the forms of warrants, convictions, and other 
proceedings before the juſtices, they ought to be 
expreſſed i in words at length, and not in figures. 

21. Where a ſtatute is ſaid to be in force, until g of 
ſuch a day, month, and year, Sc. it ſhall always 
be underſtood to imply, and from thence to the end 
of the then next ſeſſion of parliament. 

22, In the ſtatutes made in the reign of the late Citing of fas 
King William, it is thought not necellary upon all 
occaſions to ſay William the Third, ſince there are no 
printed ſtatutes in the reigns of Milliam the Firſt and 
Second. 

Nor is it thought neceſſary in ſuch ſtatutes to add 
the name of Queen Mary to that of King William; 
but it is judged ſufficient for the underſtanding 
thereof, to quote the-ſtatutes in this manner, viz, 

1 , feſſ. 2. c. 6. /. 3. to ſignify the ſtatute made 
in the patliament holden in the firſt year of the reign 
of King William the Third and Queen Mary, the 
ſecond ſeſſion thereof, chapter the ſixth, ſection che. 


third. 
23. Abbreviations in the names of books cited ary of books, 


ai 
as authorities, or elſewhere occaſionally noted, con- , Ma 


liſting for the molt part of ſome of the initial letters 
a 2 of 


How far an af- 
* firmative repeal- 
eth an »flirma- 
tive ſtatute. 


How far an af- 


firmat ve ſtatute . 
altereth the 
common law. 


Repealing 2 te- 
pea'ing ſtatute. 


Special power to 
be purſued. 
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of the authors names, and other common diſtinAions, | 
need not to he further explained, | 

So all the names of the terms in which” the ſc- 
vital caſes were adjudged, to wit, Hilary, Falter, 
Trinity, and Michaclmas, are expreſſed by, pe. ini 
tial * 1 H. E. 7. and A 


* 


II. Seme general abr to be obſerved in the com> 
Aructien of Hatutes, or at?s of parliament. 


Io avoid repeating the ſame obſervations ſome. 
hundreds of Times, it is thought proper to premite 
the following general rules to be obſerved, in the 
conſtruct ion of llatutes or acts of parliament. 
1. Regularly, a ſtatute in the affirmative doth 
not repeal a precedent affirmative ſtatute. 11 Co. 
1. 
But if the latter is contrary to the former, it 
amounteth ro a repeal of the former. L. Raym. 160. 
2. A ſtatute made in the affirmative, without 
any negative expreſſed or implied, doth not. take 
away the common law; and therefore the party 
may waive his benefit by ſuch ſtatute, and take his 
remedy by the common law. 2 Inft. 200. 
3. By repealing of a repealing ſtarure, the firſt 
ſtatute is revived. Read. Parl. 
4. Regularly, where an act of parliament giveth 
a power or intereſt to one perſon certain, by this ex» 
preſs deſignation of one, all others are excluded, 


11 Co 59, 64. 


Power toadmi- 


niſler an oath, 


1. what caſe the 
ſefhons may exe- 
gute the power 
en 16 tuo 

zes. 


5. In all cafes, where juſtices may take exami- 
nations, or other accuſation or proof, tho? the ſta- 
tute doth not expreſsly ſer down that it ſhall be upon 
oath, yet it ſhall be intended that it ſhall be upon 
bath. Dall. c. 115. 


6. Generally, it is holden, that where a ſtatute 
apnoints a thing to be done by one or more juſtices, 
without giving any appeal to the ſeſſions; there 
the juſtices i in tefſions may do that thi g: but where 
An 


rern 
an appeal is given to the ſeſſions, the juſtices in 
ſeſſions cannot proceed originally therein, becauſe 
that method would take away the power of ap- 


pealing. 
7. Where a ſtatute makes a new offence, which How far an in- 


+0. diet ment will 
was no way prohibited by the common law, and — 
JE, 1 ' ' method of pro · 
appoints a particular manner of proceed ng againſt — 
the offender, as by commitment, or action of debt, yo arcs. 
or ioformation, without mentioning an indictment; 


it ſeems to be ſettled at this day, that it will not 


maintain an indictment, becauſe the mentioning 


the other methods of proceeding only, ſeems im- 

liedly to exclude that of indictment: Yer it hath 
N adjudged, that if ſuch ſtatute give a recovery 
by action of debt, bill, plaint, information, or other- 
wiſe, it authorizes a proceeding by way of indict- 
ment. 2 Haw. 211. 

And if there is a prohibitory clauſe in the act, the 
offender may be indicted upon the prohibitory clauſe, 
notwithſtanding the penalty: But otherwiſe it is, 
where the act is not prohibitory, but only inflicts 
the forfeicure, and ſpecifies the remedy, 2 H. H. 
171, Burrow, Mansfield. 543: 

But where the offence was antecedently puniſh- 
able by a common law proceeding, and a ſtatute 
preſcribes a particular remedy by a ſummary pro- 
ceeding z there, either method may be purſued, and 
the proſecutor 1s at liberty to proceed either at com- 
mon law or in the method preſcribed by the ſtatute: 
becauſe in that caſe the ſanction is cumulative, and 
doth not exclude the common law proceeding. 
Bur. Mansf. 803. | 
8. But every contempt of a ſtatute is indicta- where no we- 


ble, where no other puniſhment is limited, 1 Haw. wol on profece- 


60. tion is appointed. 
9. And whereſoever an act of patliament doth where the de- 
generally prohibit any thing, the party grieved ſhall e . 
not only have his action 12 his private relief, but by the king, 204 
the offender ſhall be puniſhed at the king's ſuit, for the party trie 
the contempt of the law. 2 In}, 163. 


a 3 10. All 
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—— 10. All actions, indictments, or informations, on 


- be on penal fla ay ſtatutes, . for any forfeiture” limited to, the 


tuces, 


ing, ſhall, be brought within two years after the 
offence committed; if limited to the king and pro- 
ſecutor, then within one year; and if it is not fued 
for in that one year, then the king may ſue for the 
ſame within two years, after the expiration of that 
one year; and not. otherwiſe. 31 El. c. g. J 5. 
Thar is to ſay, unleſs where it is otherwiſe ſpecially 
directed by ſubſequent ſtatutes. 
Statuteenotin II. Many ancient ſtatutes are penned in the 
whole legiſlature, Form of Charters, .ordinances, commands, or pro- 
hibitions from the king, without mentioning. the 
concurrence of either lords or commons; yet inal- 
much as they have always been acquieſced in as 
unqueſtionably authentick, this eſtabliſhes and con- 
firms their authority, and the defect is ſalved by 
ſuch univerſal reception Hawkins's preface 4 tbe 
fatutes. _ | | MH" waa, 
Preamble. 12. The preamble or rehearſal of a ſtatute is 
deemed true; and therefore good arguments may 
be drawa from the preamble. 1 Jnft. 11. But 
the preamble ſhall not reſtrain the operation of the 
_ enaCting part; as where the preamble reciteth only 
a particular inconvenience, this ſhall not hipder a 
ſubſequent enacting clauſe from being underſtood 
in that more general ſenſe which the words would 
otherwiſe and of themſelves import, ſo as to take 
1a. other inconveniences of the like kind, althoꝰ not 
ſpecified in the preamble, 8 Med. 144. 1 P. 
Will. 320, _ | | | 
Way dofuchs 13, Where a ſtatute directs the doing of a thing, 
be undecioes, for the ſake of juſtice, or the publick good; the 
word may is the ſame as the word /ha!l; as where 
the ſlatute of the 13 & 14 C. 2. c. 12, enaQs that the 
overſeers may make a rate to reimburſe the conſta- 
bles, this is conſtrued they Pall; for they are com- 
pellable ſo to do. 2 Salk. 69g. 4 7 
Court of record, 14. Where a ſtatute directs a penalty to be re- 
covered in any court of record; this ſhall not be in- 
1 | tended 
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tended of the quarter ſeſſions, unleſs it be ſpecially 
named in ſuch ſtatute; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Hales Hiſt. 
29, 30. | | ; © 0" 

1 5 It is a general rule in the conſtruction of Higher courts 
ſtatutes, that where things of an inferior degree are 29 intended, 
firſt mentioned, thoſe of a higher dignity ſhall not nor are firſt 
be included under general ſubſequent words; as ae. 
where a ſtatute ſpeaks of indictments to be taken 
before juſtices of the peace, or 'others having power 
to take indiftiments, it ſhall be underſtood only of 
other inferior courts, and not of the king's bench, 
or other courts at Weſtminſter, 2 Co. 46. 2 Haw. 

- lb | 
16 Where a ſtatute gives power to the juſtices, 
to require any perſon to do a thing, as to take the 
oaths, the law implicitly gives them power to iſſue 
their precept to have the body before them; for 
when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf can- 
not be: And it is againſt the office of the juſtices, 
and the authority given them by the law, that they 
ſhall go and ſeek the parties. 12 Co. 130, 131. 

17. Where a ſtatute gives power to the juſtices of Neceſſity of am- 
the peace, to hear and determine an offence in | aa 
ſummary way; it is neceſſarily implied, and ſuppo- 
ſed, as a part of natural juſtice, that the party be 
firſt cited, and have opportunity to be heard and 
anſwer for himſelf, 1 Haw. 154. 

18, Where an act of parliament gives power to Two juſices to 
two juſtices finally to hear and determine an of- den together. 
fence, it is neceſſarily ſuppoſed, that they ſhall be 
both together, or which is the ſame thing in other 
words, that they ſhall hold a ſpecial! ſeſſions for that 
purpoſe. And the like is, when they are to do any 
other Judicial ad, as to make an order of baſtardy, 
or adjudge the ſettlement of a poor perſon. For it 
is unknown to the laws of England, that two perſons 
ſhall act as judges in the fame cauſe, when a; thy | 

; ame 
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ſame time one of them is in one part of the county, 
and the other in another. n 
Informer'soath.' '' 19. Where a ſtatute appoints a conviction to be 
on the oath of one witneſs ; this ought not to be by 
the ſingle oath of the informer; for if the fame 
perſon ſhould be allowed to be both proſecutor 
and witneſs, it would induce profligate perſons to 
commit perjury for the ſake of the reward. I.. 
Raym. 1545. l 1 11 4 
Confeſſion, = 20. Where a ſtatute directeth, that a perſon ſhall 
be convicted of an offence, upon the oath of one or 
more witneſſes, and faith nothing of the confeſſion of 
the party; yer if the offender ſhall before the ju- 
ſtice confeſs the offence, he may be convicted upon 
ſuch confeſſion : for confeſſion is ftronger evidence 
than the oath of witneſſes. Dall. 109, 162, Str. 
| Diſcretionary 1 1. Where an act of parliament gives power to 
| power. "IP . 
| the juſtices of the peace, ro take order in any 
matter according to their diſcreticns ; this ſhall be 
underſtood, according to the rules of reaſon, law, 
and juſtice, and not by private opinion. 5 Co. 
# ' 100. h 
it England includes ” 22. In all caſes where the kingdom of England, or 
8 that part of Great Britain called England, hath been 
or ſhall be mentioned in any act of parliament ; the 
fame ſhall be deemed to comprehend the dominion of 
| Wales, aud 1own of Berwick upon Tweed. 20G. 2. 
j c. 42. / 3. ne 
| Twelve months, 23. It may be laid down as an invariable rule, 
that the law favours liberty: So that in the con- 
ſtruction of a penal ſtatute, where the interpretation 
is dubious, that ſenſe muſt be purſued (all other 
things being equal) which is more beneficial to the 
ſubje&, or the party ſuffering.” Thus, where an 
act directs, that the juſtices ſhall commit an of- 
fender to ptiſon for 12 months, the juſtices may not 
alter the words, and commit him for à year; for in 
this reſpect, 12 months and one year are nat the 
fame': but the months — xpatc* 
: | ay9 
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days to the month, and not as kalendar months, 
unleſs it be fo expreſſed in the act. 

24. In all caſcs wherein, by any act of parlia- Quakers affirma- 
ment, an oath ſhall be allowed or requited; the w. 
Cleo frmation of quakers ſhall be allowed in- 
end of ſuch, oath, altho* no particular or expreſs 
proviſion be made for that purpole in the ſaid act. 

23 C. 2. c. 46. J 36. | 

But no quaker ſhall by virtue hereof be quali- 

fied, or permitted to give evidence in any criminal ; 
cauſe, or ſerve on ary jury, or bear any office or N 
place of profit in the government. /. 37. | 

25. To ſay that a perſon ſhall forfeit generally, Forfeiture, 
or that he ſhall forfeit to the king, is all one; for 

the king ſhall have every forfeiture not otherwile 

limited. 11 Co. 60. 12 ts 

Except where a forfeiture is given in lieu of pro- 
peri and intereſt ,, for there it ſhall go to the party 

ured. 1 Koll's Rep. go. | = 
For whereſoever a ſtatute giveth a forfeiture or 

penalty, againſt him which wrongfully deraineth or 
diſpoſſeſſeth another of his duty or intereſt ; in that 
cale, he that hath the wrong ſhall have the forfeiture 
or penalty, and ſhall have an action for the ſame 

upon the ſtature, and the king ſhall not have the 
forfeiture in that caſe. 1 IA. 159. 0 

* Where a ſtatute faith, that ſuch a perſon pine and ranſom, 
ſha | pay fine and ranſom to the king; in legal under- 
ſtanding, ſuch fine and ranſom are all one: for if 
they were divers, then ſhou}d the party pay two 

ums, one, for the fine, and another for the ranſom 
which was never done. 1 [nft. 127. f 
27. Acts of parliament that ſpeak of fines or At the king's 
ranſoms at ihe king's pleaſure, are always to be un-! 
10 of the king in his courts by his juſtices, 

0.18543 7 N ö ; - f 

29 * ſaid that whereſoever a juſtice of the Where = power 
peace is impowered, by any ſtatute, to bind a Per- ;; implies, 
ſon over, or to cauſe; him to do a certain thing, 
and ſuch perſon being in his preſence ſhall refuſe » 
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be bound, or to do ſuch thing ; the juſtice may 
commit him to the gaol, to remain there till he ſhall 

HOW LN comply. 2 Haw. 116.. e 8 

2909. When a ſtatute appoints imptiſonment, but 

limits no time when; it ſhall be immediately. 8 

| Co. 119. Pf bt | 3 

—— 30. When a ſtatute appoints impriſonment, but 

s limits no time how long; the priſoner in ſuch caſe 
muſt remain at the diſcretion of the court. Dali. 


; 410. oy 3 
Commitment ® 3 1. Where any offender ſhall by a juſtice of the 
reQion, for peace be committed to the houſe of correction, 
what time. for an offence cognizable before him out of ſeſ- 
ſions, and the time and manner of puniſhment is 
not by law expreſsly limited; he may commit him 
to the houſe of correction, here 19 be kept to bard 
labour, until the next general or quarter ſeſſions, or 
until diſcharged by due courſe of law. 17 C. 2. c. 5. 
{. 32: | A, Hh 
Statute making "8 Wherever a ſtatute makes ary offence felom; 
ny. 
common law. 1 Haw. 10g. | 
Miſprifions - 33. Therefore an act of parliament that makes 
an offence felony, doth conſequently introduce the 
- puniſhment of concealing, that is, miſpriſion of fe- 


lony ; and every offence made felony by act of par- 


liament, includeth miſpriſion. 1 H. H. 508. 
Infants, 34. An act making a new felony, extendeth not 
to infants under 14 years of age; but if they be of 

that age it binds them. 1 H. H. 706. | 

Life and mem- 33. Not only thoſe crimes which are made fe- 
lonies by the expreſs words of any ſtatute, but alſo 
thoſe which are decreed to have or undergo judg- 
ment of life and member, do become felonies thereby, 
whether the word felony were mentioned or not. 

1 Haw. 107. R: 
Body and goods, 36. But an offence ſhall never be made felony, 


by the conſtruction of any doubtful and ambiguous 


words of a ftatute; and therefore if it be only pro- 
hibited under pain of forfeiting body and goods, or of 


being 


0 incidentally gives it all the properties of felony at 


4 
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being at tbe king's will for body, lands, and goods, 
it ſhall amount unto no more than a high miſde- 
meanor, puniſhable by impriſonment or the like. 
1 Haw, 107. | | 
27. All felonies by the common law have the Benefitof ciergy. 
benefit of clergy z therefore where a ſtatute enacts a 
felony, and ſays, the offender ſhall ſuffer death 
clergy hes notwithſtanding, and is never ouſted 
without expreſs words. 3 Inſt. 73. 2 Hato. 342. OO 
38. Saving of docver in a ſtatute making an of- Forfeiture of 
fence felony, is ſuperfluous; for by the 1 Ed. 6, 88. 
c. 12. Dower is not loſt by the felony of the huſ- 
band. / 17. 
39. Where a penalty is given to an informer upon Coſt. 
a penal ſtatute; he ſhall have no cos, unleſs the 
ſtature itſelf directs it, but he ſhall pay his coſts out 
of the penalty. 2 Haw 274. 1 
Therefore where a juſtice hath power to inflift a 
pecuniary penalty, not exceeding ſuch a ſum; he 
may do well in ſuch penalty to conlider the coſts of - 
proſecution. be 
40. No damages can be given to the party griev- Damages, 
ed, upon, an indictment, or any other criminal pro- 
ſecution; and where by ſtatute damages are given 
to the party grieved, it ſeems that they cannot be 
recovered on an indictment at the ſuit of the king, 
grounded on ſuch ſtatute, unleſs ſuch method of 
recovering them be expreſsly given by the ſtatute; 
but that they ought to be ſued for in an action on 
the ſtatute, in the name of the party grieved. But 
it is every day's practice in the court of king's 
bench, to induce -defendants to make ſatisfaction 
to proſecutors, for- the coſts of the proſecution, 
and alſo for the damages ſuſtained, by intimating 
an inclination on that account to mitigate the fine 
due to the king. 2 Haw. 210. * 
41. Where a ſtatute gives treble damages; the Treble damages, 
juſtices are not to aſſeſs the damages, and then tre- 
ble chem; but the jury ought to find the nen, 
25 an 
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and then the juſtices are to treble them. Co. Cer. 


449. 
Diſtreſs and ſale, 42. In all caſes where a juſtice is or ſhall be re- 


Second offence. 


quired by any att of parliament, to iſſue a warrant 
of diſtreſs. for the levying of any penalty inflicted, 
or any ſum of money directed to be paid by ſuch 
act; it ſhall be lawful for ſuch juſtice granting the 
warrant, therein to order and direct the goods 


diſtrained to be fold within a certain time to be 


limited in ſuch warrant, ſo as ſuch time be not Jel; 
than 4 days, nor more than 8 days, unleſs ſuch 
penalty or ſum of money, together with reaſonable 
charges of taking and keeping the diſtreſs, be ſoon- 
er paid. And the officer making ſuch diſtreſs, may 
deduct the reaſonable charges of taking, keep- 
ing, and ſelling the ſaid diſtreſs; and the over- 
plus (if any). ſhall be returned to the owner on de- 
mand. (Except only in caſes of diſtreſs for quakers 
tithes and church rates.) 27 Geo. 2. c. 20. 

43. An act inflifting a penalty for a /econd of- 


| fence, muſt always be underſtood, after conviction 
and judgment for the brit offence ; and the ſecond 


_ offence muſt be committed after the firſt conviction, 


and judgment thereupon given: for it doth not ap- 


pear to be an offence, until judgment by proceeding 
of law be given againſt the offender. 2 Inf. 468. 
And the indictment for a ſecond offence, muſt 


recite the record of the firſt conviction; and upon 


the evidence, the record of the firſt conviction muſt 
be proved: but the matter of the firſt conviction 
ſhall never be re-examined, but muſt ſtand for 
granted. 1 H. H. 686. . 


Abjuration 


(9770 


Abjuration Oath. See Daths, 


Accelſary. 


J. Of acceſſaries in general, 

TT. Of acceſſaries before the fat, 

TIL. Of acceſſaries after the fact. 

IV. How they are ts be proceeded againſt; 


J. Of acceſſaries in general. 


I, CCESSARY (quaſi accedens ad culpam) is he Acceſſary, what. 
A that is nat the chief actor, but one that is concerned 
| in the felony by commandment, aid, or receipt. 
2. In the higheſt capital offence, namely, high treafon, In the bigheſt 
there are no acceſſaries, neither before nor after; for the — ES 
conſenters, aiders, abettors, and knowing receivers and 1 


+ comforters of traytors are all principals. 1 Hales Hift. 61 3. 


But yet as to the courſe of proceeding, it hath been, and 
indeed ought to be the courſe, that thofe who did actually 
commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree; becauſe 
otherwiſe this inconyenience might follow, that the prin- 
cipals in the ſecond degree might be convicted, and yet the 
principals in the firſt degree may be acquitted, which 
would be abſurd. 1 H. H. 613. ä | 
3. In caſes that are criminal, but not capital, as in petit In the Joweſt 
larceny and treſpaſs, there are no acceſſaries; for the acceſ- _ 1 
ſaries before are in the ſame degree as principals; and ac- 
ceſſaries after, by receiving the offenders, cannot be in law 
under any penalties as acceſſaries, unleſs the acts of par- 
liament that induce thoſe penalties do exprefiy extend to 
teceivers ot comforters, as ſome do. 1 H. H. 61 3 | 

4. It remains therefore, that the buſineſs of this title Acteſſuties only 
of acceſſaries refers only to capital felonies, whether by the * 
common law, or by act of parliament. ; 

5: Concerning which, Lord Cate obſerves generally, Acceſules im- 
that when any offence is felony, either by the common b n feln. 
law, or by ftatute, all acceſſaries both before and after 
are incidentally included. 3 Inft. 594 DE, 

Vor. I. B 6. But 


2 Aceeſſary. 


Acceſſaries in fe- 6, But as to felonies by act of parliament, Lord Hil- 
lomes by ſtatute, diſtinguiſhes thereupon as follows: Regularly (he fays) if 
an act of parliament enact an offence to be felony, tho? it 
mention nothing of acceſſaries before or after, yet virtually 
and conſequentially thoſe that counſel or command the of- 
fenee are acceſſaries before, and thoſe that knowingly re- 
ceive the offender are acceſſaries after. 1 H. H. 613. 
But if the act of parliament that makes the felony, in 
expreſs terms comprehend acceſſaries before, and make 
no mention of acceſlaries after, namely, receivers or com- 
forters, there it ſeems there can be no acceſſaries after; 
for the expreſſion of procurers, counſellors, or abettors, 
all which import acceſſaries before, makes it evident, that 
the law-makers did not intend to include acceſſaries after, 
which is an offence of a lower degree than acceſſaries be- 
fore. 1 H. H. 614. . 
And altho' it be generally true, that an act of parliament 
creating a felony, renders conſequentially acceſſaries before 
And after withun the ſame penalty, yet the ſpecial penning 
of the act ſometimes varies the caſe : Thus the ſtatute of 
3 H. 7. c. 2. for taking away women, makes the taking 
away, and the procuring and abetting, yea and wittingly 
recèiving alſo, to be all equally principal felonies, and ex- 
cluded of clergy. Again, the ſtatute of 27 Eliz. c. 2. 
makes the coming in of a jeſuit treaſon, the receiving or 
relieving of him felony, the contributing of money to his 
relief a præmunire. So that acts of parliament may di- 
verſify the offences of acceſſary or principal, according to 
the various penning thereof, and ſo have done in many 
| caſes. _ 1 H. H. 614, 615. 
| Her far accef- . Alfo a ſtatute excluding the principals from the be- 
| faries by ute nefit of clergy, doth not thereby exclude the acceſſaries 


Mali have their 5 | 
| elergy, before or after; neither doth a ſtatute, excluding the ac- . 
ceſſaries, thereby exclude the principals. 2 Haw. 342. , 

II. of acceſſaries before the fact. 0 

N 


Acceſſary before, . An acceſſary before the fact committed, is he that being al- Þ 
ſent at the time of the felony committed, doth yet procureg 
counſel, command, or abet another to commit a felony. 

Being abſent at the time of the felony committed] For if he 

is preſent, he is not an acceſſary, but a principal. | q 
So alſo, if divers come to commit an ualawful act, and | 
be preſent at the time of the felony committed, tho” one 
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Atteſtary. 

So if one preſent move the other to ſtrike; or if one pre? 
ſent did nothing, but yet came to aſſiſt the party if needful; 
or if one hold the party while the felon ſtrikes him; or if 
one preſent deliver his weapon to the othet that ſtrikes: for 
they are preſent, aiding, abetting, or comforting. Id. 216. 

So if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common deſign, be it murder or other fe- 
lony, or for any other purpoſe unlawful in itſelf, and each 
taketh the. part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ſtations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 
who are more immediately engaged: they are all, provided 
the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them ; each man 
operated in his ftation at-one and the ſame inſtant towards 
the ſame common end; and the part each man took tend» 
ed to give countenance, encouragement and protection to 
the whole gang, and to inſure the ſucceſs of their com- 
mon enterprize. Foſter's Croton Law, 350. 

But if one came caſually, not of the confederacy, tho? 
he hindered not the felony, he is neither principal nor ac- 
cellary, altho' he apprehend not the felon; but for his 
negligence he is puniſhable by fine and impriſonment. 
Hale's Pl. 216. 2 Haw. 313. 

Alſo in ſome caſes, even a perſon abſent may be prin- 
Cipal ; as he that puts poiſon into any thing to poiſon an- 
other, and leaves it, tho' not preſent when it is taken: 
And ſo it ſeems all that are preſent when the poiſon is ſo 
infuſed, and conſenting thereunto. Hales Pl. 216. 

Procure, counſel, command, or abet] But here note ſome 
diverſities : As, | 

(1) N ben the principal dith not accompliſh the fact altoge- 
ther in the ſame fort, as it 1as beforehand agreed betiveen 
him and the acceſſary. And therefore if one commands an- 
other to lay hold upon a third perſon, and he lays hold up- 
on him and robs him, the perſon commanding is not ac- 
ceſſary to the robbery; for his command might have been 
performed without any robbery. Dat. c. 161. 

But if the command had been to beat him, and the par- 
ty commanded doth kill him, or beat him fo that he dicth 
thereof; the perfon commanding. ſhall be acceſſary to the 
murder: for it is a hazard in beating a man, that he may 
die thereof. Dalt. c. 161. 

(2) He that commandeth or counſelleth any evil or unlaw 
at? to be dene, ſhall be adjudged acceſſary to all that ſhall enſue 
upon the ſame evil act, but not to any other diſtin thing. As 
if one command another to ſteal a herſe, and he ſtealeth an 
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ox; or to rob a man by the highway of his money, and 
he robs him in his houſe of his plate; or to burn ſuch 2 
one's houſe, and he burneth the houſe of another: Theſe 
are other acts and felonies than he commanded to be done, 
and therefore he ſhall not be adjudged acceſſary to them. 
Dalt. c. 161. 

(3) But if a perſon commit the ſame felony, which another 
did command or counſel to be done, tho he dath it at another 
time, or in another place, er in another fort than was com- 
manded or counſelled, yet here ſuch perſon commanding or coun- 
felling ſhall be acceſſary. As if he doth counſel to kill 2 
man by poifon, and he kills him with a dagger; or to kill 
him by the highway, and he kills him in his houſe; or to 
kill him one day, and he kills him on another day; in theſe 
and the like caſes, he ſhall be acceſſary. Dealt. c. 161. 
(4) Theſe offences which in the conſlrudtion of law are ſud- 
den and upremeditated, cannot have any acceſſaries before. 
As killing a man by miſadventure, in his own defence, 
or manſlaughter: For in ſuch caſe there can be no procu- 
ring, counſelling, commanding, or abetting. But there 
may be acceſſaries after. 1 H. H. 616, 

(5) It ſeems to be generally agreed, that he who barely 
conceals a feleny, which he knows to be intended, is guilty only 
of a miſprifon of felony, and fhall not be adjudged an acceſſary; 
for this is not procuring, counſelling, or abetting, 2 Haw. 


17. 

l 6) Alſo, if a man counſels or commands another to 
kill a perſon, and before he hath killed bim, he who coun- 
felled or commanded it, repents, and counter mands it, 
charging him not to kill him, and yet after he doth kill 
him ; here ſuch perſon countermanding ſhall not be ad- 
judged acceſſary to the murder: For, generally, the law 
adjudgeth no man acceſſary to a felony before the fact, but 
ſuch as continue in that mind at the time that the felony 
is done and executed. Dal, c. 161. | 

(7) But if a perfon adviſe a woman to kill her child 
as ſoon as it ſhall be born, and ſhe kill it in purſuance of 
ſuch advice; he is an acceſſary to the murder, tho at the 
time of the advice, the child not being born, no murder 
could be committed of it : For the influence of the felo- 
nious advice continuing till the child was born, makes 
the adviſer as much a felon, as if he had gixen his advice 
after the birth. 2 Haw. 315. 
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IL. Of acceſſaries after the fact. 


Acceſſary after the fact is, where a perſon knowing the fe- Acceſary after, 
ed by 


li ta be commatted by another, relieves, comforts, or affi/ts the 


elon. ; 
. Knowing the felony to be committed] There can be no 
doubt, but that it is neceſſary that the receiver have no- 
tice of the felony, either expreſs or implied, and fo to 
be laid in the indictment, that the receiver new that the 
perſon received by him, had committed the principal fe- 
lony. 2 Haw. 319. | 

The felony] This as hath been ſaid, holds place only in 
feloes, and in thoſe felonies, where by the law judgment 
of death regularly ought to enſue; and therefore not in 
petit larceny. 1 H. H. 618. 

And therefore if a perſon do barely receive, comfort or 
conceal an aftender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho” he knew him to have 
been guilty, and that there is a warrant out againſt him, 
yet he is not an acceflary to the offence ; but perhaps in 
ſuch caſe he may be indictable for a contempt of the law, 
in hindering the due courſe of juſtice. 2 Haw. 311. 

Relitves, comforts, or afſifts the felan] In the explication 
of theſe words ſeveral things are conſiderable : 

(1) Generally, any aſſiſtance whatſoever given to one 
known to be 2 Klon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhment to which he is 
condemned, is ſufficient to bring a man within this deſcrip- 
tion, and make him acceſlary to the felony; as where one 
aſſiſts him with a horſe to ride away with, or with money 
or victuals to ſupport him in his * 2 Haw. 317. 

(2) But if a man knows that a per ſon hath committed 
a felony, but doth not diſcover it, this doth not make him 
an acceffary, but it is a miſpriſon of felony, for which 
he may be indicted, and upon his conviction fined and 
impriſoned. x H. H. 618. | 

(3) Alſo if a man ſees another commit a felony, but con- 
ſents not, nor yet takes care to apprehend him, or tolevy hue 
and cry after him, or upon hue and cry levied doth not purſue 
him; this is a neglect puniſhable by fine and impriſonment, 
but it doth not make him an accetiary. 1 H. H. 618. 

(4) In like manner, if one commit a felony, 2nd come 
to a perſon's houſe before he be arreſted, and ſuch perſon ſuf- 
ter him to eſcape without arreſt, knowing him to have com- 


mitted a felony, this doth not make him acceſſary; but if 
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he take money of the felon to ſuffer him to eſcape, this 
makes him acceſſary: And ſo it is if he ſhuts the fore door 
of his houſe, whereby the purſuers are deceived, and the 
felon hath opportunity to eſcape, this makes him an acceſ- 
fary; for here is not a bare omiſſion, but an act done by 


him to accommodate the felon's eſcape, 1 H. H. 619. 


(5) Alſo it ſeems to be ſettled at this day, that whoſ+- 
ever reſcues a felon from an arreſt for the felony, or vo- 
luntarily ſuffers him to eſcape, is an acceſlary to the fe- 
lony. 2 Haw. 318. 

+ (6) But if a felon be in priſon; he that relieves him 
with neceſſary meat, drink, or cloaths, for the ſuſtentation 
of life, is not acceſſary. 1 H. H. 620. 

(7) So if he be bailed out; it is lawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 
is under a certainty of coming to his trial. 1 H. H. 620. 

(8) But if a felon be in gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or to 
bribe the gaoler to let him eſcape, makes the party an acceſ- 
ſary: for tho common humanity allows every man to afford 


ſuch perſons neceſſary relief, yet common juſtice prohibits 
all unlawful attempts to cauſe their eſcapes. 1 H. H. 621, 


(9) The ſending a letter in favour of a felon, or adviſing 
to labour witneſſes not to appear, makes no acceſſar /; but 
it is a high contempt. MHale's Pl. 219. 

+ (10) A man may be acceſſary to an acceflary, Dy the 
receiving of him knowing him to be an acceſſary to felony. 
1 FA H. 622. 

(11) If a man hath goods ſtolen, and he receives his 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful ; but if he receiv 2 
them upon agreement not to proſecute, or to proſecute 


faintly, this is theftbote, puniſhable by impriſonment and 


ranſom, but yet it makes him not an acceſſary; but if he 


take money of him to favour him, whereby he eſcapes, 


this makes him acceſſary. 1 H. H. 619. 

(12) And if any perſon ſhall receive or buy ſtolen goods, 
knowing, them to be ſtolen ; or ſhall receive, harbour, or 
— the thieves ; he ſhall be deemed an acceſſary, and 
be tranſported for fourteen years. 3 M. c. 9. .. 4. 5 Am. 
c. 31. /. 5. 4 Geo. c. 11. And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen, 1 J. H. 619, 

(13) It ſeems agreed, that the law hath ſuch a regard to 
that duty, love, and tenderneſs, which a wife owes to her 
huſband, as not to make her an acceſſary to felony by any 


receipt given to her huſband; yet if ſhe be any way sulle 
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Acceſſary, 7 
of procuring her huſband to commit it, it ſeems: to make 
her an acceſſary before the fact, in the ſame manner as if 
ſhe had been ſole. Alſo it ſeems agreed, that no other 
relation beſides that of a wife to her huſband, will exempt 
the receiver of a felon from being an accellary to the fe- 
lony ; from whence it follows, that if a maſter receive a 
ſervant, or a ſervant a maſter, or a brother a brother, or 
even a huſband a wife, they are acceſſaries in the fame 
manner as if they had been mere ſtrangers to one another, 
2 Haw. 320. | 

(14) But if the wife alone, the huſband being ignorant 
of it, do receive any other perſon being a felon; the wife 
is acceſſary, and not the huſband. 1 H. H. 621. 

(15) But if the huſband and wife both receive a felon 
knowingly, it ſhall be adjudged only the act of the huſ- 
band, and the wife ſhall be acquitted. 1 H. H. 621. 


IV. How they are to be proceeded againſt. 


1. By 3 Ed. 1. c. 15. Thoſe who are accuſed of the re- Acceſſaries hows 
cript 7 felons, or of command ment, or force, or of aid in fe- far bailable, 
lony done, fhall be bailable; but this ſeemeth to be only where 
it ſtands indifferent whether the party be guilty or inno- 
cent: for if there are ſtrong preſumptions of guilt, it ſeem- 
eth that he is not bailable. 2 Haw. 102. | 

2, Where a perſon is feloniouſly ftricken or poiſoned in In what county 
one county, and dies thereof in another county, the acceſ- o be tried. 
ſary may be indicted in the county where the death ſhall 
happen, 2 & 3 Ed. 6. c. 24. / 2, 3. 

Alſo, where a murder or felony ban be committed in 
one county, and the perſon ſhall be acceſſary in another 
county, the acceſſary may be indicted in the county where 
he was acceſſary: And the judges of aſſize, or two of them, 
of the county where the offence of the acceſſary ſhall be 
committed, on ſuit to them made, ſhall write to the keeper 
of the records where the principal ſhall be convicted, to 
certify them whether ſuch principal be attainted, convict- 
ed, or otherwiſe diſcharged; which he ſhall certify under 
his ſeal, 2 & 3 Ed. 6. c. 24. 4. | 

3. The acceſſary may be indicted in the ſame indict- Acceſfary and 
ment with the principal, and that is the beſt and moſt principal 1n the 
uſual way; but he may be indicted in another indictment, — 
but then ſuch. indictment muſt contain the certainty and 
kind of the principal felony, 1 H. H. 623. 

4. It ſeemeth that the acceſſary may be put to anſwer be- Pri-cipil tobe 
fore the principal hath appeared; but his plea cannot be ti ied fult ried, 
before {ych appearance, unleſs he ctirey it himſelf; but if 
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he will put himſelf upon his trial, before the principal be 
tried, he may; and his acquittal or conviction, upon ſuch 
trial, is good. 2 Haw. 322. 1 H. H. 623. 

But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, 
till the principal be convicted ; for if the principal be after 
acquitted, that conviction of the acceſſary is annulled, and 
no judgment ought to be given againſt him : But if he be 
acquitted of the acceſſary, that acquittal is good, and he 
ſhall be diſcharged, 1 H. H. 623, 624. 

Poth tried by 5. It ſeems to be ſettled at this day, that if the principal 
one inqueſt, and acceſſary appear together, and the principal plead the ge- 
neral iſſue, the acceſſary ſhall be put to plead alſo; and that 
if he likewiſe plead the general iſſue, both may be tried by 
one inqueſt; but that the principal muſt be firſt convicted, 
and that the jury ſhall be charged, that if they find theprin- 
cipal not guilty they ſnall find the acceflary not guilty. But 
it ſeems agreed, that if the principal plead a plea in bar, or 
abatement, or a former acquittal, the acceſſary ſhall not be 
forced to anſwer, till that plea be determined: for if it be 
found for the principal, the acceſſary is diſcharged ; if againſt 
the principal, yet he ſhall after plead over to the — 

and may be acquitted. 2 Haw. 323. 1. H. H. 624. 

PR WINES 6. Anciently the acceſſary could not be tried, unleſs the 
be tried, tho* principal were attainted (3 Ed. 1. c. 14) but by the 1 Ann, 
the principal be 224, 2. c. 9. ,. 1. If the principal be convicted, or pe- 
wt dane. remptorily challenge above twenty of the jury, the ac- 
ceſlary may be tried and puniſhed as if the principal had 
been attainted ; and this, altho* the principal be admitted 
to his clergy, pardoned, or otherwiſe delivered before at- 
tainder. 17 

Receiyer of e- 7. But in the caſe of ſtolen goods, if the principal can- 
len goo's '4y not be taken, the buyer or receiver may be proſecuted as 
Sn for a miſdemeanor, to be puniſhed by fine and imprifon- 
meent, or other ſuch corporal puniſhment as the court ſhall 
think fit, altho' the principal be not convicted; which 
ſhall exempt the offender from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted. 1 Am. 
t. 2. c. 9. ,. 2. 5 Ann. c. 31. .. 6. And by the 29 
25. 2. c. A 4 rs buyer or _—_z of ſtolen bak iron, 
copper, braſs, bell-metal, or folder, may be convicted, al- 
tho the principal hath not been convicted; and ſhall be 

tranſported for fourte-n years. | 
And by the 10 G. 3. c. 48. Every perſon who ſhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
old or ſilver plate, watch or watches, knowing the fame 
to have bcen ſtolen, ſhall, in all caſes where ſuch jewel 
or jewels, or gold or ſilver plate ſhall have been fel. 
niouſly 


nionſly ſtolen, accompanied with a burglary actually com- 
mitted in ſtealing the ſame, or ſhall have been — 
taken by a robbery on the highway,—be triable as we 
before conviction of the principal felon whether he be in 
or out of cuſtody, as after his conviction : and if ſuch 
perſon ſo buying or receiving ſhall be convicted thereof, 
he {hall be guilty of felony, and tranſported for 14 years. 
8. It ſeemeth not reaſonable, Mr. Hatotins ſays, where Caſe where 2 
a perſon is charged as acceſſary to more than one principal, Perſon in — 
to try him on the conviction of one, before all of them — 9s 4c 
have appeared; becauſe hereby he may be ſubject to the 
hardſhip and hazard of two trials for his life for the ſame 
offence, which is contrary to the general courſe of the 
law. 2 Haw. 323. 


- But if a man be indicted as acceſſary to two or more, 
t and the jury find him acceſſary to one, it is a good ver- 
I dict, and —— may paſs upon him. Fe. 301. 
e And therefore the court in their diſcretion (Sir Michael 
e Fefter ſays) may arraign him as acceſſary to ſueli of the 
{1 principals who are convicted ; and it he be found guilty as 
, acceſſary to them or any of them, judgment ſhall paſs upon 

him: But on the other hand, if he be acquitted, that 
e acquittal will not diſcharge him as acceflary to the others, 
, And when they come in and are convicted and attainted, F 
- or if judgment of outlawry pafleth againſt them, 'he 
- be arraigned de novo as acceſlary likewiſe to them. Altho* 
d it is the fafer courſe (according to lord Hale) to reſpite the 
d arraignment of the aceeſfary, till all appear or are out- 
- lawed. Ff. 36x. 

If the principal be erroneouſly attaint, yet the ar- Ca where the 

- ceffary ſhall be put to anſwer, and ſhall not take advantage Fncoully ate 
s of the error in that attainder;; but the principal reverſing taiated. 
- the attainder, reverſoth the attainder of the acceffary. 
I 1 H. H. 625. 
h But upon this, Sir Michusl Foſter diftingurſheth as fol- 
, lows : If the principal and acceffary are joined in one in- 
. dictment and tried together, which ſcems to be the moſt 
9 eligible courſe where both are ameſnable to the court; 
% there is no room to doubt, whether the acceſſary may not 
* enter into the full defence of the principal, and avail him- 
e {elf of every matter of fact, and every point of law tending 

to his acquittal, For the acceſſary is in this caſe to be 
1 conſidered as a partner in the ſuit, and this ſort of defence 
n — and directly tendeth to his own acquittal, Foft, 
C 305. 
l But when the acceſſary is brought to his trial, after the 
* conyiction of the prineipal; it is not neceſſary to enter 
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Whether the 
principal ac- 
quitted may be 
indicted as ac- 


ceſſary before. 
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into a detail of the evidence on which the conviction was 
founded. Nor doth the indictment aver that the principal 
was in fact guilty, It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction. This is evi- 
dence againſt the acceſſary, ſufficient to put him upon his 
defence, For it is founded on a legal preſumption, that 
every thing in the former proceeding was rightly and pro- 
perly tranſacted, But a preſumption of this kind muſt, 
as it ſeemeth, give way to facts manifeſtly and clearly 
proved. As againſt the acceſſary, the conviction of the 
principal will not be concluſive ; it is as to him res inter 
alios acta. Id. 

And therefore if it ſhall come out in evidence upon 
the trial of the acceſſary, as it ſometimes hath and fre- 
quently may, that the offence of which the principal was 
convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſſary 
= avail himſelf of this, and ought to be acquitted. g,. 

5. | 
a And as in point of lat, ſo alſo in point of fact, if it 
ſhall manifeſtly appear in the courſe of the acceſlary's trial, 
that the principal was innocent ; common juſtice ſeemeth 
to require that the acceſſary ſhould be acquitted. As ſup- 
poſe a man is convicted upon circumſtantial evidence, 
ſtrong as that ſort of evidence can be, of murder. Ano- 
ther is afterwards indicted as acceſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidence, that 
the perſon who was ſuppoſed to be murdered is ſtill li- 
ving; in this caſe certainly the perſon indicted as acceſſary 
ſhall. be acquitted. Or ſuppoſe the perſon to have been in 
fact murdered, and that it ſhould come out in evidence to 


the ſatisfaction of the court and jury, that the witneſſes 


againſt the principal were miſtaken in his perſon (a caſe of 
this kind Sir Michael Fofter ſays he has known), that the 
perſon convicted as principal was not nor could poſſibly 
have been preſent at the murder. Id. 367, 368. 

10. If one perſon be indicted as principal, and another 
as acceſſary, and both be acquit ; yet the perſon indicted 
as acceſſary may be indicted as principal, and the former 
acquittal as acceſſary is no bar, 1 H. H. 625. 

11. But if a perſon be indicted as principal and acquitted; 
lord Hale ſays, he ſhall not be indicted as acceſſary before: 
And-if he be, he may plead his former acquittal in bar, 
for it is in ſubſtance the ſame offence, 1 H. H. 626. 

But Sir Michael Fofter obſerves upon this, that in the 
eye of the law, the offences of principal and acceſſary do 
ſpecifically differ; and if a perſon indicted as principal, 

3 cannot 


Acceſſary. IT 


cannot be convicted upon evidence tending barely to prove 

him to have been acceſſary before the fact, which muſt 

needs be admitted, it doth not; appear how an acquittal 

upon one indictment can be a bar to a ſecond for an of- 

fence ſpecifically different from it. FH. 362. 2 

12. So if a man be indicted as principal, and acquitted; Principal ar- 


he may be indicted as acceſſary after, for they are offences — 
of ſeveral natures. 1 H. H. 626. ceſſary af ex. 
13. And ſo it is if he be indicted as acceſſary before, — defore 
and acquitted; yet for the ſame reaſon he may be indicted — 
as acceſſary after. 1 H. H. 626. A ceſſary after. 


Indictment of an acceſſary before the fact, taken 
from Coke's report of Lord Sancbar's caſe, g Co. 
116. which, as the proſecution was by the king's 
ſpecial command, was probably drawn by good 
advice; and on which Robert Creighton, eſquire, 
(Lord Sanchar of Scotland) was convicted and 
_ hanged; viz. 


Middleſex, HE jurors ds 2 for the brd the king 
upon their oath, whereas Robert Car- 

liel late of London, yeoman, and James Irweng late of Lon- 

don aforeſaid, yeaman, not having God before their eyes, 7 * 

duced by the inſtigation of the devil, the eleventh day of May 

in the year of the reign of our lord James by the grace of God of 

England, France, and Ireland, king, defender of the faith, and 

fo forth, the tenth, and of Scotland the forty-fifth, at London, 

that is to ſay, in the pariſh of St. Dunſtan in the W:/t, and 

in the ward of Farringdon without London aforeſaid, &c. 

with force and arms, &c. felontiouſly and of their aforethougbt 

malice, in and upon one {hn urner then and there in the 

peace of God and of the ſaid lord the king being, made an aſſault 

and affray, and the aforeſaid Robert Carliel à certain gun 

[tormentum] called a piſtol, of the value of 5 5. then and there 

charged with gunpowder a ieaden bullet, which gun the 

ſcid Robert Carhel in his right hand then and there had and 

held, in and upon the aforeſaid John Turner then and there 

felmizufly, voluntarily, and of his malice ferethought, did ſhoot & 

off and diſcharge ; and the aforeſaid Robert Carliel, with the 

laden bullet aforeſaid from the gun aforeſaid then and there 

Het and diſcharged, the.aforeſaid John Turner, in and upon 

the left part of the breaſt of: him the ſaid John Turner, near 

the i pap of him the ſaid John Turner, then and there fe- 

ln:ouſly truck, giving to the ſaid John Turner then end there 

with the leaden bullet aforeſaid out of the gun aforeſaid then 
| and 


— = _ 
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 Acceſlary, 


and there ſhot off and diſcharged, in and the 7 
the breaft of him the 0 John Turner, — — 4 
the breadth of half an inch, and depth of five inches, of which 
mortal wound 1 John Turner at London aforeſaid, 
in the pariſh ward aforeſaid, inflantly died : And that 
James Irweng feloniouſly, and of his forethought malice, then 
and there was - preſent, aiding, aſſiſting, abetting, 2 
and maintaining the aforeſaid Robert Carliel to the felony and 
murder aforeſaid in form aforeſaid to be dene and committed; 
and ſo t * Robert Carliel and James Irweng the 
aforeſaid John Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, in manner and form aforeſaid, feloniouſly, vo- 
luntarily, and of their forethought malice, killed and murdered, 
againſt the peace of the lord the now king his crown and dig- 
nity; And that one Robert Creighton, late of the pariſh of 
St. Margaret in W:ftminfler, in the county of Middleſex, 
eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and mur- 
der aforeſaid by the aforeſaid Robert Carliel <4 ames Ir- 
weng in manner and form aforeſaid done and committed, 
that is. to __ the tenth day of May in year of the 
reign of our lord James by the grace of God of England, 
France, and Ireland, king, defender of the faith, and ſo 
forth, the tenth, and of Setland the forty-fifth, the afore- 
ſaid Robert Carliel, at the aforeſaid pariſh of St. Margaret in 
Weſtminſter aforeſaid, in the county of Middleſex aforeſaid, 
to the felony and murder aforeſaid, in manner and form 
aforefaid to be done and committed, maliciouſly, feloni- 
ouſly, voluntarily and of his forethought malice, did incite, 
move, abet, counſel and procure, againſt the peace of the 
ſaid lord the king that now is, his crown and dignity, 


If after the fact, then the form may be thus; 


And that A. O. late of ——— in the county f — 
yeaman, well knowing the ſaid (offender) to have done and 
committed the ſaid felony in manner and form aforeſaid, af- 
terwards, to wit, on the in the — 
year of the reign o at ——— aforeſaid in the county 
aforeſaid, with force and arms, him the ſaid did then 
and there feloniouſly, and of his malice forethought, receive, 
aid, and comfort; againft the peace of the ſaid lord the ting 
that now is, his crown and dignity. 


Action popular, Sce Infozmatfon. 
Addition, 
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Addition. 


for ancther, it is enacted by 1 H. 5. c. 5. that in 

original writ of actions perſonal, appeals, and inditt- 
ments, in which the exigent ſhall be awarded, to the names of 
the defendants additions ſhall be made, of their eſtate or degree or 
miſtery, and of the towns, or hamlets, or places, and counties, 
of which they were, or be : And if by proceſs upon the ſaid 
original writs, appeals, or indiftments, in which the ſaid 
additions be omitted, any out!awries be pronounced, they ſhall 
be vaid ; and before the outlawries pronounced, the ſaid writs 
and indiftments ſhall be abated by the exception of the party. 

In which the exigent ſhall be awarded) The exigent is a 
writ whereby the ſheriff is commanded to proclaim the 
party in the county court, in order to his being outlawed. 
And by theſe words the act extendeth only to caſes where 
proceſs of outlawry may be awarded ; and therefore it ex- 
tendeth nat to an indictment for encroaching on a high- 
way, becauſe in that caſe proceſs of outlawry lieth not, 
but a diſtreſs. Croke Eliz. 148. 

To the names of the defendants] Regularly by the common 
law, every natural man, having no name of dignity, ought 
to be named in all originals and other ſuits by his chriſtian 
name, and ſirname, and that, before this at, ſufficed ; but 
if he had a name of inferior dignity (as knight or banneret) 
he ought to be named by his chriſtian name and firname, 
and by the addition of his name and he 2 Inſt. 666. 

If there be a corporation of one ſole perſon, that hath a 
fee ſimple,' and may have a writ of right, he may be na- 
med by the common law by his chriſtian name without 
M7 ſirname, as John biſhop of P. 2 Ii. 666. 

f it be a corporation aggregate of many able perſons, 
as mayor and commonalty, dean and chapter; the mayor 
or dean need not be named by his chriſtian name, becauſe 
that ſuch a corporation ſtandeth in lieu both of the chriſ- 
tian name and ſirname. 2 Jul. 666. 

A duke, marquis, earl, viſcount, or baron might by the 
common law be named by his chriſtian name, and by the 
name of his dignity; as fab duke of M. 2 Inf. 666. 

Additions hal be made] The addition as well of the eſtate, 
degree, or-miſtery, as the town, hamlet, or place, ought by 
force of this act to be alledged, in the firit name; for an 
addition after the alias dictus is ill: As for inſtance, where 
the indictment was againſt V. R. otherwiſe called V. R. 
of H. for without the alias dictus there is no addition of 
the vill; and if the party is not ſufficientiy named in = 


| T O prevent the inconvenience of troubling one perſon 
every 
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Addition. 


firſt part, the alias cannot aid or help it. 2 Inf. 669, 


3 Salk. 20. | TY 
Where there are ſeveral defendants of different names, 


and the fame addition, it is fafeſt to repeat the addition 
after each of their names, applying it particularly to every 
one of them. 2 Haw. 187. 
Where a father hath the ſame name and the ſame addi- 
tion with a defendant being his ſon, the action is abateable 


unleſs it add the addition of the younger to the other addi- 


tions; but where the father is the defendant, it is ſaid that 
there is no need of the addition of tbe elder. 2 Haw. 187. 

Of their eftate or degree] Eſquire is a good addition. 
And the eldeſt ſons of peers, in the life time of their fathers, 
tho? frequently titular lords, yet are only eſquires. $0 
alſo the younger ſons of peers, and their eldeſt ſons, in 
perpetual ſucceſſion. Alſo the eldeſt ſons of knights, 
and their eldeſt ſons. "There are alſo eſquires by virtue of 
their office, as juſtices of the peace, and others who bear 
any office of truſt under the crown. 1 Blackp. c. 12. p. 405. 

And it ſeems clear, that no one can be well deſcribed 
by the addition of a temporal dignity of any other nation 
beſides our own ; becauſe no ſuch dignity can give a man 
an higher title here, than that of an eſquire. 2 Haw. 187. 

Clerk is a good addition of a clergyman ; and he that 
hath taken any degree in either of the univerſities, may be 
named by that degree. 2 [n/t. 668. 1 Blacke. c. 12. p. 405. 
Gentleman and gentlewoman are good additions. And as 
for gentlemen, fays Sir Thomas Smith, they be made good 
cheap in this kingdom; for whoſoever ſtudieth the laws 
of the realm, who ſtudieth in the univerſities, who pro- 
feſſeth liberal ſciences, and (to be ſhort) who can live 
idly, and without manual labour, and will bear the port, 
charge, and countenance of a gentleman, he ſhall be 
called Mr. ſuch a one, and ſhall be taken for a gentle- 
man 1 Black}. c. 12. p. 406. | 

Yeoman is a good addition ; under which denomination 
are comprehended thoſe who have freehold land of 40 8. 
a year, .and thereby heretofore could ſerve upon juries, 
and can yet vote for knights of the ſhire, and do any 
other act where the law requires one that is & good and 
Iewful man. Id. | 

Vidzw, or finglewaman, or, (as ſome ſay) wife of ſuch 
a one, are all of them good additions of * eſtate or de- 
gree of a woman; but no ſuch like addition is good, for 
the eſtate and degree of a man, Alſo ſpinſter is a good 
addition of a woinan, 2 Haw. 188. * 


Addition. 


Or miſtery] This includeth all lawfy arts, trades and 
occupations, as taylor, merchant, mercer, pariſh clerk, 
ſchoolmaſter, huſbandman, labourer, and the like. 2 
Hato. 188. | 9 = 

But ſervant, groom, or farmer, are not additions within 
this act, becauſe they are not of any miſtery. And cham- 
berer, butler, pantler, or the like, are additions of offices, 
and not of any miſtery or occupation. 2 fl. 668, 

Neither doth this act extend to unlawful practices, as 
extortioner, maintainer, thief, vagabond, heretick, and 
ſuch like. 2 Haw. 188. | 

If a man hath divers arts, trades or occupations, he may 
be named by any of them ; but if a gentleman by birth be 
a tradeſman, he ſhall not be named by his trade, but by 
the degree of gentleman, becauſe it is worthier than the ad- 
dition of any miſtery. And in general a man ſhall be 
named by his worthieſt title of addition. 2 ft. 668, 669. 

And of the towns or hamlets] If there be two towns in a 
county of the ſame principal name, with difterent additions 
to diſtinguiſh them from one another, as Great Dale and 
Little Dale, or Upper Dale and Lower Dale, and the de- 
fendant named only of the principal town without any 
addition, as of Dale only, the defendant may plead-that 
there are two Dales in the ſame county, and none without 
an addition, But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant ge- 


nerally of either of ſuch towns, without adding any thing 


todiſtinguiſh it from the other. 2 Hawk. 189. 

If the defendant live in a hamlet of a town, it is ſaid 
to be in the election of the party to name him either of the 
hamlet or of the town. 2 Haw. 189. 

But the addition of a pariſh, if there be two or more 
towns in it, is not good ; but if there be but one town, 
the addition of pariſh is good. 2 Inſt, 669. 

The addition of the place of habitation of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it ſhall be intended that the wife lives where the 
huſband does. 2 Haw. 190. 

Or places] If the defendant lives in a place known by a 
ſpecial name, and lying out of any town or hamlet, he may 
be well named of ſuch place; but if he live in any place 
known within a town or hamlet, it is ſaid-to be ſafeſt ta 
name him of the town or hamlet. 2 Haw. 189, 190. 

Of which they were or be] The addition of - the eftate, 
degree, or miſtery, ought to be as the defendant was of at 
ine day of the indictment brought, and not late of ſuch a 


degree 
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Addition, 


or miſtery ; but it is a good addition to name the 
defexidant late of ſuch a town or place, becauſe men do 
often remove their habitation. 2 nfl. 670. 

Shall be void] This being a judgment in law, is inter. 
preted to be made void by a writ of error, or by the ple: 
af the party coming in upon a capias utlagatum; for tho 
the ſtatute ſaith they ſhall be void, yet they are but void. 

able by a writ of error or plea, 2 IH. 6 0. 
| By the exception of the party] But if the defendant ap- 
jun upon proceſs, and plead, taking noadvantage thereof 
y exception, he hath loſt the benefit hereof : But it ſeemeth | 
that the bare appearance of the party, without plea, doth 
not ſalve the want of a good addition. 2 Haw. 190. 


| Adultery. See Lewdneſs. 


Altray, 


J 
ö J. What is an affray. | 
1 IL. How far it may be ſuppreſſed by a private perſon. Ml * 
| III. How far by a conſtable. , 
| | . How far by a juſtice of the peace. , 
| | J. Puniſhment of an affray. 
: 385 ' : 4 
ö | | I. What is an affray. q 
| 1. AN affray is a publick offence to the terror the king's 
| bjefts ; fo called (according to lord Coke) be- u 
cauſe it afſrighteth and maketh men afraid. 3 Inſt. 158. t 
2. From whence it ſeemeth clearly to follow, that there d 
may be an aulit, which will not amount to an affray ; # 
where it happens in a private place, out of the hearing ot tl 
ſeeing of any, except the parties concerned; in which caſe WF 
| "it cannot be ſaid to be to the terror of the people. 1 Hau. 't 
134. a 75 
| = Alſo it is ſaid, that no quarrelſome or threatning BW ©: 
ll words whatſoever, ſhall amount to an affray ; and that no WF * 
| one can juſtify laying his hands on thoſe-who ſpall barely 
quarrel with angry words, without coming to blows ; yt = 
it ſeemeth, that the conſtable may, at the requeſt of the WF co 
5 | threatened, the perſon who threatens to beat pe 
if = 2 
| kim, before a juſtice in order to find ſureties. 1 Haw. 135. - 
uſ 


* 


4. Alſo, it is certain, that it is a very high offence to 
| challenge another, either by word or letter, to fight a duel, 

4 or to be the meſſenger of ſuch a challenge; or even barely 
if te endeayour to provoke another to fend a challenge, or to 


ight; 


' R- 


on. 


_ Aﬀeay. 
6#ht ; as by diſperſing letters to that purpoſe, full of re- 
ſlections, and inſinuating a deſire to fight. 1 Haw. 135. 


5. But altho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 


yet it ſeems certain, that in ſome caſes there may be an 


aFray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual weapons, in 
ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is ſaid to have been always an offence at the 
common law, and is ſtrictly prohibited by ſtatute: For by 
2 Ed. 3. c. 3. it is enacted, that no man of what condition 
ſiever, except the king's ſervants in his preſence, and his mi- 
nifters in executing their. office, and ſuch as be in their company 
affifting them, and alſo upon a cry made for arms to keep the 
peace, ſhall come before the king's juſtices, or other of the king's 
miniſters during their office, with force and arms, nor bring 
any force in affray of peace, nor go nor ride armed, by night 
ar day, in fairs or markets, or in the preſence of the king's 
Juſtices, or other miniſters, or elſewhere ; upon pain to forfeit 
their armour to the king, and their bodies to priſon at the ting 5 
pleaſure, And the kings juſtices in their preſence, ſheriffs and 
«ther miniſters in their bailrwicks, lords o franchiſes and their 
baihiffs in the ſame, and mayors and baihffs of cities and bo- 
roughs within the ſame, and borough-holders, conſlables and 
—_ the peace within their wards, ſhall have power to 
execute this aft, And the judges of aſſiue may puniſh ſuch offi- 
cers as have not done their . 12 2 

Upon a cry made for arms to keep the peace] It is holden 
upon theſe words of exception, that no perſon is within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeavours to 
ſuppreſs or reſiſt ſuch diſturbers of the peace and quict of 
the realm, 1 Haw. 136. 
| In affray of peace] En effrayer de la pees ; Lord Coke has 
it pais, of the country, or the people; and fo, he obſerves, 
that the writ grounded upon this ſtatute ſaith, In quorun- 
dam de populo terrorem ; and therefore the printed book, 
in roy of peace, ought to be amended. 3 1. 158. 

nd it is holden upon theſe words, that no wearing of 

arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumftances as are apt to terrify the 
people; from whence it ſeems clearly to fallow, that per- 
ſons of quality are in no danger of offending againſt this 
latute, by wearing common weapons, or having their 
uual number of attendants wirh them, for their ornament 
or defence, in ſuch places, and upon ſuch occaſions, in 
which it is the common faſhion to make uſe of them, 
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136. 


ing, may lawfu 


Affray. 


without cauſing the leaſt ſuſpicion of an intention to 
commit any act of violence, or diſturbance of the peace, 
1 Haw. 136. e Ne bs 
. Nor to go nor ride armed] It is holden, that a man can- 
not excuſe the wearing ſuch armour in publick, by alledg- 


ing that ſuch a one threatened him, and that he wears it for 


the ſafety of his perſon from his aſſault; but it hath been 
reſolved, that no one ſhall incur the penalty of the ſaid 
ſtatute for aſſembling his neighbours and friends in his 
own houſe againſt thoſe who threaten to do him any vio- 
lence therein, becauſe a man's houſe is his caſtle. 1 Haw. 
Their bodies to priſon] The ſtatute of 20 R. 2. c. 1. adds 
a fine likewiſe. re 
Wardens of the peace} It is holden that any juſtice of the 
peace, or other perſon who is impowered to execute this 
ſtatute, may proceed thereon ex officio and if he find any 
perſon in arms, contrary to the form of the ſtatute, he 
— ſeize the arms, and commit the offender to priſon; 
and that he ought alſo to make a record of the whole pro- 
ceeding, and certify the ſame into the exchequer. 1 Haw. 
135. | 


II. How far it may be ſuppreſſed by à private perſon. 
1. It ſcems agreed, that any one who ſees others fight- 
ty part them, and alſo ſtay them till the 
licat be over, and then deliver them to the conſtable to 
be carried before a juſtice, to find ſureties for the peace, 
1 Haw. 136. | | 
2. And the law doth encourage him hereunto; for if he 
receive any harm by the affrayers, he ſhall have his remedy 
by law againſt them ; and if the affrayers receive hurt, by 


the endeavouring only to part them, the ſtanders by may 


juſtify the ſame, and the affrayers have no remedy by law. 
3 Int. 158. 8 Wu: 3s 

3. Bur if either of the parties be lain, or wounded, or 
ſo Aricken that he falleth down for dead; in that caſe the 
ſtanders by ought to apprehend the party ſo laying, 
wounding, or ſtriking, or to endeavour the ſame by hue 
and cry; or elſe for his eſcape, they ſhall be fined and 
impriſoned.” 3 Inft.'158. ' l e 


2. It ſeems agreed, that a conſtable is not only im- 
powered, as all private perſons are, to part an affray which 


happens in his preſence; but is alſo bound at his peril 7 
N. 2 q vie 
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uſe his beſt endeavours to this purpoſe; and not only to do 
his utmoſt himſelf, but alſo to demand the aſſiſtance of 
others, which if they refuſe to give him, they are puniſh- 
able with fine and impriſonment. 1 Haw. 137. 

2. And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons or the like ; or upon 
the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or beat another, he may 
either carry the offender before a juſtice, to find ſureties for 
the peace, or he may impriſon him of his own authority 
for a reaſonable. time, till the heat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation. 
But it ſeems, that he has no power to, impriſon ſuch an of- 
fender in-any other manner, or for any other purpoſe; for 
he cannot juſtify the committing an aftrayer to gaol, till he 
ſhall be puniſhed for his offence: And it is ſaid, that he 
ought not'to lay hands on thoſe, who barely contend with 
hot words, without any threats of perſonal hurt: and that 
all which he can do in ſuch caſe, is to command them under 
pain of impriſonment to avoid fighting. 1 Haw. 137. 

3. But he is ſo far intruſted with a ou over all ac- 
tual affrays, that tho* he himſelf is a ſufferer by them, and 
therefore liable to be objected againſt, as likely to be partial 
in his own cauſe, yet he may ſuppreſs them; and therefore, 
if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the offender, in the ſame. man- 
ner as if he were no way a party. 1 Haw. 137. 

4. And if an affray be in an houſe, the conſtable may 
break open the'doors to preſerve the peace; and if affrayers 
fly to an houſe, and he follow with freſh ſuit, he may break 
open the doors to take them. 1 Haw. 137. 

5. But it is ſaid, that a conſtable hath no power to ar- 
reſt a man for ah affray done out of his own view, with- 
out a warrant from a juſtice, unleſs a felony were done, 
or likely to be done; for it is the proper buſineſs of a con- 
ſtable to preſerve the peace, and not to puniſh the breach 
of it. 1 Haw. 137. | | 


IV. How far by a juſtice of the peace, 


There is no doubt; but that ajuſtice of the peace may and 
muſt do all ſuch things to the aforeſaid purpoſe, which a 
private man or conſtable are either enabled or required by 
the law to do: But it is ſaid, that he cannot without a 
warrant authorize the arreſt of any perſon for an affra 
out of his own view; 5 it ſeems 4 that in fuck erf 

2 - he 
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reign of our ſovereign lord 
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he may make his warrant to bring the offender before him, 
in order to compel him to find ſureties for the peace. 
1 Haw. 137. PAT Ras" Act 


V. Puniſhment of an ofiray. 


All affrays in general are puniſhable by fine and impri- 
ſonment. 1 How. 138. Pe 
And they are inquirable in the leet, as common nu» 
ſances. 3 Inft. 158. cn 


8 Warrant to apprehend affrayers. 

BY | | Bark” 1244 A . 

AY Ion Weſtmorland, Þ To the conſtable of ——— 

ALT HEREAS A. I. of —— yeeman, hath this dey 
7 made oath before me J. P. eſquire, one of his majeſty's 
Juſtices of ihe peace for the ſaid county, that an the — 
day of . in the ——— year of the reign of —— 
A. O. of —— yeoman, and B. O. of . —— yeoman, at 
in the ſaid county, in a tumultuous manner made an 


ray, wherein the perſon of the ſaid A. I. was beaten and 
abuſed by them the 25 '\ . 5 O. without any lawful 


or ſufficient N given to them, or to either of them, 


forthwith to apprehend the ſaid A. O. and B. O. and bring 
theni before me, on ſome other ,. his ſaid majefty's juftices of 
the peace fer the ſaid county, to auſiper the premiſſis, and ta 
find fareties as well for their perſonal appearance, at the next 
general guarter-ſeſſians ef the peace ta, be holden for the ſaid 
county, then and there to anſwer to an indiotment to be pre- 


by bim the ſaid A. I. te fo are therefore ta command ym 


| ferred againſt them by the ſaid A. I. for the ſaid offence, a 


al, 1 their keeping the pence in the mean time, towards hut 
faid majeſty and all his liege people, and Tenge towards him 
the ſaid A. I. Here fail not, as you wilt anſwer the contrary 
at your peril, Given under my hand and ſeal at —— un the 
ſaid county, the — day of, &c. e. 


In dictment for an affray. 


| HE jurors for our lord the king, upon their oath freſent, 
| that. A. O. of in the county of —— Yaylor, 
and B. O. of in the ſaid county, blackſmith, ceith fort 
and arms, on the —— day 8 in the ——— year of the 
Zeorge the third, by the grace ef 
Ged, of Great Britain, France and Ireland, ing, m—_— 
| 0 


the ith and [0 arth, at 
— 44 being — and unlawfully aſſembled together in a 
warlike manner, did make an affray, to the terror and diſturb- 
ance of divers of the ſubjetts of our ſaid ſovereign lord : ting 
then and there being, and to the evil example of all other the 
ſaljects of our ſaid ſovereign lord the king, and againſt the peace 
of our ſaid lord the king, his crown and dignity. 


Alehoules, 


For matters relating to the exciſe of beer and ale, 
ſce title Exciſe. 14 


J. Concerning inns and alebouſes in general. 

II. Selling ale without licence. 

III. Licenſing alebouſes. 

IV. Recognizance, and forfeiture thereof. 

V. To what places the licence ſhall extend. 

VI. How long the licence ſhall continue in force. 

VII. Offences in brewing of ale. | 

Vll. Innkeepers obliged to receive gueſts. 

IX. Solliers quartered in alebouſes. 

A. Concerning ale veſſels, and ibe meaſure of ale. 
AI. Enhancing tbe price of ale. | 
XII. Innkeeper ſuffering tipling. 

XIII., Perſons guilty of tipling. 

XIV. Concerning drunkenneſs. 

M. Detaining goods for the reckoning. 
AVI. Goods of 'a gueſt ſtolen out of an inn. 


I. Gueſts ſtealing goods. . 


J. Concerning inns and alebouſes in general. 


x 


afereſaid in the county: 


I, 22 inn is not an alehouſe, nor ale- Difference be- 
houſe an inn: but if an inn uſes common ſelling gn inns and 


ale, it is then alſo an alehouſe; and if an alehouſe lodges ' 


and entertains travellers; it is alſo an inn. 


2. It was reſolved by all the judges, that any perſon Licence to ä 


might erect an inn to lodge travellers, without any licence inns. 


C 3 or 


* 
1 Alehoules, 
| 5 or allowance for ſuch erection. Dat. c. 56. Blackerly, 
| 170. | K 
Iun indictable. 3. But it ſeems to be agreed, that the keeper of an inn 
may by the common law be indicted and fined, as being 
guilty of a publick nuſance, if he uſually harbour thieves, 
or er of ſcandalous reputation, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet up a 
new inn in a place where there is na manner of need of 
| one, to the hindrance of other ancient and well governcd 
Inns, or keep it in a place in reſpect of its ſituation wholly 
unfit for ſuch a purpoſe. 1 Haw. 225. 
Tnnkeeper felling 4+ And if an inn uſeth the trade of an alchouſe, as al- 
ale, moſt all innkeepers do, it ſhall be within the ſtatute made 
about alehouſes. Dalt. 133. Black. 170. 
Inns to be li- 5. It hath been allo agreed by law, that innkeepers 
__ ought to have licence, and be bound by recognizance for 
1 good order, as alehouſekeepers are. Dalt. 24. 
Power of juſtices 6, By the commiſſion of the peace, two juſtices (1 Q,) 
as commil- may inquire of innholders, and of all and ſingular other 
. perſons, who ſhall offend in the abuſe of weights and mea- 
ſures, or in the ſale of victuals, againſt the form of the 
ordinances in that behalf made, | | 


II. Selling ale without licence, 


By the 5 C. 3. c. 46, Whereas by the laws now in 

force, perſons ſelling ale or beer, or other exciſeable li- 

quors by retail, without licence, are ſubject by different 

laws to different penalties and puniſhments, which has 

occaſioned much confuſion, and an ill uſe has been made 

thereof in many inſtances; it is therefore enacted, that 

| every perſon lawfully convicted of ſelling ale or beer, or 
other exciſcable liquors, by retail, without licence (ex- 
| | : cept in fairs, 5 & 6 Ed. 6. c. 25. 3 C. c. 3. 26 C. 2. 
c. 31. and except retailers of ſpirituous liquors without li- 
| cence, for whom other penalties are provided by law, 9 G. 
| 3. c. 6.) ſhall for every ſuch. offence forfeit and undergo 
the ſeveral penalties and puniſhments herein after mention- 
ed, inſtead of the ſeveral pecuniary and corporal puniſh- 
ments which they are now ſubject to by any law now in 
force; that is to ſay, for the firſt offence 408, and alſo the 
colts and expences of conviction; ii not paid within 14 
days after conviction, the offender to be impriſoned for one 
month, unleſs he ſhall ſooner pay the penalty, and the 
coſts, charges, and expences ot the conviction, and of 
executing the ame: for the ſecond offence 41, and alſo 
the cuits and expences of conviction ;- it not paid within 
1 3 one 
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one week after conviction, to be impriſoned two months, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and expences of Lach ſecond conviction, and of 
executing the ſame : for the third offence 61, and alſo the 
coſts and expences of conviction; if not paid within three, 
days after conviction, to be impriſoned for three months, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and expences of ſuch third conviction, and of 
executing the ſame : and the like Honey for every other 
offence after the third, as for the third oftence. All which 
coſts and expences ſhall be aſcertained by the juſtice before 
whom the offender ſhall be convicted, One moiety of all 


which penalties and forfeitures ſhall be to the king; and 


the other moiety, and alſo all ſuch coſts, charges, and ex- 


pences to the proſecutor. /.. 22. 


The fame to be heard and determined by one juſtice ; 
who ſhall, on information (A) exhibited or complaint made 
to him, ſummon (F) the party accuſed, and alſo the wit- 
neſſes on either fide (if he ſhall be required to ſummon 


any ſuch) ; and on appearance of the party accuſed, or 
contempt in not appearing, ſhall proceed to 
ter, and examine witneſſes on oath, and give judgment; 


car the mat- 


and if he convict (C) the party accuſed, and ſuch party 

ſhall refuſe to pay the penalty within the time above ex- 

preſſed, together with the coſts as aforeſaid, he ſhall iſſue 

his warrant for err d committing (D) to priſon 

every ſuch 22 for ſuch time, and in ſuch manner, as 
e 


the nature of the offence ſhall rogue fe 23. 


Note, the number of witneſſes neceſſary towards the | 


conviction is not here mentioned, and therefore this ſeem- 
eth to reſt as it was before, on the ſtatute of the 3 C. c. 3. 
which directed the conviction to be on confeſſion of the 

offender or oath of two witneſſes, ] ARS 
And any perſon may be a witneſs in ſuch caſe, notwith- 
ſtanding he pays to- the poor of any place where the of- 
fence ſhall be committed. 26 G. 2. c. 31. / 17. 
Alſo where any juſtice ſhall ſuſpect that ny perſon ſells 
without licence, he may call ſuch perſon before him, and 
alſo any exciſe officer or gauger to produce his ſtock book 
or other account of the charge or ſurvey of ſuch ſuſpected 
perſon, and may examine ſuch officer on oath in what 
manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſtock book or 
account, br oath of the officer, that ſuch perſon is ſurveyed 
as a victualler or retailer, and is charged with the ſame 
Cuties that victuallers and retailers are charged with and 
pay tor any the liquors aforeſaid, and is not intitled to the 
C 4 allowance 
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allowance ar abatement given to common brewers, he ſhall 
be deemed an alehouſekeeper, victualler, retailer, or ſe}ler 
thereof. 26 G. 2. c. 31. / 9. | 
Witneſs neglecting or refuſing to appear upon ſummons 
at the time and place appointed, without a reaſonable ex- 
cuſe to be allowed by ſuch juſtice, or appearing and refu- 
ſing to be examined on oath and give evidence; ſhall ſorfeit 
208. to be levied in ſuch manner and by ſuch means as is 
before directed. 5 C. 3. c. 46. / 24. | 
Note, This penalty is but ſmall, and might defeat the 
intention of the at; for by the witneſs paying 20s. the 
offender may chance to bo the payment of 2, 4, or 
61, beſides charges, But there is a clauſe in the ſtatute 
of the 26 G. 2. c. 31. which enaQts, that if any perſon 
ſummoned as evidence in ſuch caſe ſhall refuſe to appear, 
or ſhall appear and refuſe to give evidence upon oath ; he 
ſhall forfeit rol, /. 10. + | | 
And if any perſon ſhall think himſelf aggrieved by the 
conviction of ſuch juſtice, and ſhall 5 cla to the 
ſatisfaction of the ſaid juſtice for payment of the penalty, 
coſts, and expences, to be exprefled in the warrant of di- 
reſs on ſuch conviction; he may appeal to the next quarter 
ſeſſions, unleſs ſuch ſeſſions ſhall be held within fix days 
next after the conviction, and in that caſe to the next ſeſſions 
after. And if the ſeſſions adjudge the appeal to be frivo- 
lous or vexatious, they may give coſts againſt the apel- 
Jant, not exceeding 5l. 5 0. 3 c. 18. 8. 
[Note, there ſeems to be a miſtake, in 17 forth 
that the coſts ſhall be expreſſed in the warrant of diſtreſs ; 
for no power of diſtreſs is given: The meaning ſeems to 
have been, that the ſame ſhall be expreſſed in the convic- 
tion; as is ſpecified in the form preſcribed by the act.] _ 


+ Bur how this 101. ſhall be levied, is not quite clear. By the 
aforeſaid act of the 5 G. 3. c. 46. it is expreſſed, that all penal- 
ties for offences againſt the ſaid act, or againff the ſaid former ad, 
ſhall be heard and determined as is/above ſet forth; Now there 
are many acts mentioned before: hut what ſeems to be particularly 
intended in this place is, ſueh act or acts as.did-infli-penalries on 
perſons ſelling ale or beer without. licence. And there are three 


acts of this kind, which were the cauſe as aforeſaid of diverſity 


and confuſſon. And therefore it ſeemeth that this expreſſion ſhould 
have tun [againſt this or the. ſaid former as}, that is, againſt the 
laws. inflicting penalties on perſons ſelling ale or beer without li- 
cence, But as it ſtands, this penalty of 10 l. ſeems to be recover- 
able as it was before, by the (aid act of the 26G. 2. 6. 31. that 
is to ſay, by diſtreſs by warrant of one juſtice, and to be paid to 
the overſeers for the uſe of the poor where the N 
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The clauſe excepting fairs, in the ſeveral acts, is from 
the neceflity of the thing, reſpeCting the accommodation 
of perſons reſorting thither. But thoſe who ſhall brew 
ſuch ale or beer, to be ſold by them in fairs, muſt take 
care to give. notice to the gaugers, that the ſame may be 
ſurveyed; for thoꝰ they are exempted from taking licence, 
yet they muſt nevertheleſs pay the duties of exciſe, And 
this n ſeemeth to be intended only in the place 
where the common fair is held; and not in any private 
houſe, which may be within the limits of the town where 
ſuch fair ſhall be kept, efpecially wherein there are licenſed 
alehouſes ſufficient. : 


BY the ſtatute of the 4 F. c. 4. If any perſon ſhall 
ſell or deliver any beer or ale, to any perſon that ſhall then 
ſell beer or ale as a common tipler or alehouſekeeper, the 
ſame perſon not having licence to ſell ale or beer (except 
it be for the uſe of his houſhold only); he ſhall forfeit for 
every barrel 6s 8d, and ſo proportionably for other quan- 
tities ; half to the poor, and half to him that ſhall ſue in 
) leſions, by action of debt, information, indictment, or 
ö preſentment. 


0 . 5 9 


III. Licenſing alebouſes. 


1. By the 5 & 6 Ed. 6. c. 25. any two juſtices, 1 2 By two juſtices 
might licenſe alehouſes; but now by the 2 G. 2. c. 28. an — -qgxx 
2b G. 2. c. 31. it is enacted, that whereas many inconve- F 
niences have ariſen from perſons being licenſed to keep inns 

and common alehouſes, by juſtices who, living remote from 

ö the places of abode of ſuch perſons, may not be truly in- 

formed as tg the accaſion or want of ſuch inns or common 

alehouſes, or the characters of the perſons applying for 

licences to keep the ſame ; therefore from henceforth no 

licence ſhall be granted to any perſon to keep a common 

inn or alehouſe, but at a general meeting of the juſtices 

acting in the diviſion where the ſaid perſon dwells, to be 

holden for that purpoſe, on the firſt day of September yearly, 

or within twenty days after, and not at any other time. 
Excepting, that this ſhall not alter the power or the time 

of granting licences; in cities and towns corporate. 2 G. 

2. c. 28. . 11, Ta. 26 G. 2. c. 31. / 4. 16. | 


Ta keep a common inn or alehouſe] In the caſe of Parker 
and Hint, M. 10 JH. it was determined, that houſes at 
E:jom, where they take in lodgers and boarders, comin 
to drink the waters there during the ſeaſon, and refs 
victuals, and ſell them ale and beer, and entertain their 
horſes at 84 à day, but fell to no other perſons, are not 
| inm 
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þ tained, 


26 _ -Mithviifes. 
inns nor alchouſes within the meaning of theſe ach. 
12 Mod. 254. 


5 A. @ general meeting of the juſtices holden for the diviſin 
But it is not — 5 ry Aer Pecan A. ene 
that it was granted at a general meeting of the juſtices hol. 
den for the diviſion ; and therefore a conviction for keep- 
ing an alehouſe without ſuch licence, is not good upon 
the evidence of the licence only, but there muſt be other 
evidence. M. 11G. 2. King and Bryan. Seſſ. Ca. Vol. 2. 
183. Andr. 81. | | 

The meeting 2. And the day and place for granting licences ſhall be 

how to be alcer- appointed by two or more juſtices for the diviſion, by 
warrant (E) under their hands and ſeals, at leaſt ten days 

before ſuch 3 directed to the high conſtables, re- 
quiring them to order (F) their petty conſtables, or other 
peace officers, to give notice to the ſeveral innkeepers and 
alehouſekeepers within their reſpective conſtablewitks, of 
the day and place of ſuch meeting. And all licences 

granted at any other time and place ſhall be void. 26G. 2. 

& 3. 4. 6 

Certifica'e of - And no licence ſhall be granted to any perſon not li- 

— to de li. cenſed the year preceding (except in cities or towns corpo- 

* rate) unleſs he produce a certificate under the hands of the 
miniſter and the major part of the churchwardens and over- 
ſeers, or elſe of three or four reputable and ſubſtantial 
houſeholders of the place, ſetting forth that ſuch perſon is 
of good fame and of ſober life and converſation ; and it 
ſhall be mentioned in ſuch licence that ſuch certificate was 
produced, otherwiſe the licence ſhall be void.' 26 G. 2. 
c. 31. /. 2. 16. | . 
Except in cities and totums corporate] In cities and towns 
corporate, ſuch certificate is ſuppoſed not to be neceflary, 
by 2 of the propinquity of the perſons to be li- 
cenſed. hs Were 

Whether a man- 4. Nevertheleſs, altho' a certificate in ſuch places is not 

damus will lets requiſite by this act, yet it is diſcretionary in the juſtices 

— whom they will licence, and a mandamus in ſuch caſe wil 

licence. not lie to compel the juſtices to licenſe any perſon ; and 
on a conviction for ſelling without licence, the want of 

| ſuch licence can only come in queſtion, and not the reaſon 
why it was denied, Strange 881. | 

A in the caſe of the King againſt the juſtices of the 

pes of Worceſter, M. 4 G. 2. a mandamus was moved 

or to be directed to them, to grant a licence to a vic- 

* tualler to ſell ale. Affidavits were offered to be produced, 

g the juſtices declaring that they would grant no licences 

| | to 


to any of the inhabitants who ſigned a petition to the par- 
liament for erecting a workhouſe there; and that the per- 
ſon; on whoſe behalf the motion was now made, had been 
a victualler in the town for above thirty-five years. The 
court ſaid, that they never knew a motion of this ſort 
granted; but if there was ſuch a anne as is mention- 
ed, another fort of motion would be more proper. 1 Bar- 
nardift. 402. | 


5. In the caſe of the King againſt Young and Pitts, E. 31 Whether an in- 
C. 2. a motion was made for an information againſt formation will 


theſe two juſtices, for arbitrarily, ebſtinately, and un- 
reaſonably refuſing to grant a licence to one Henry Day 
to keep an inn at Everſley, Wilts. On . cauſe, it 
was inſiſted, that the legiſlature has made the juſtices 
the ſole judges ; as being ſuch who, from the reſidence on 
the ſpot, muſt beſt know the perſons and their charac- 
ters, and the circumſtances of the place. And the legiſla- 
ture has even excluded the juſtices of other Jivitogs, 
And the juftices thus intruſted have a right to judge for 
themſelves. No man can judge for another, And this 
power is intruſted to them by the conſtitution, by the le- 
giſlature, It may be very — to them to be obliged 
to give their reaſons publickly; though they may have 
very ſufficient ones to fatisfy their own minds, and to di- 
rect their own judgments. And if they are thus intruſt- 
ed, why are they liable to be called to an account . any 
other juriſdiction, unleſs they act faultily and wilfully 


wrong ? Indeed, if they do wilfully wrong let them be | 


puniſhed ; But where they act conſcientiouſly, they are 
not accountable to any body. By lord Mansfield Ch. J. 
It is certain, this court has no power or claim, to review 
the reaſons of juſtices of the peace, upon which they form 
their judgments in granting licences, by way of appeal 
from their judgments, or over-ruling the diſcretion intruſt- 
ed to them. But if it clearly appears, that the juſtices 
have been partially, maliciouſly, or corruptly influenced 
in the exerciſe of this diſcretion, and have conſequently 
abuſed the truſt repoſed in them ; they are liable to pro- 
ſecution by indictment or information; or even poſſibly by 
action, if the malice be very groſs and injurious. IF their 
judgment is wrong, yet their heart and intention pure, 
God forbid that they ſhould be puniſhed.” And he de- 
clared, that he ſhould always lean towards favouring 
then; unleſs partiality. +rruption, or malice ſhall clear] 

appear. And having gone through all the particulars both: 


of the charge and ot the defence, he concluded with de- 
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claringit as his opinion, that there was noſufficient ground 


- for a criminal charge againſt — — And by the 


court unanimouſly, the rule was diſcharged with coſts, 
Burrow, Mansfield. 556. TY 11 Bart 

M. 32 G. 2. K. and Athay. On ſhewing cauſe why a 
rule ſhould not be made abſolute, for an information 
againſt a juſtice, for a miſdemeanor in refuſing to grant 
a licence to one Francis Simes (who had been licenſed for 


. ſeveral preceding years) to ſell ale, as uſual ; and afterwards 


convicting him, without any previous ſummons, for hav- 
ing fold it without a licence: It appeared, that the pre- 
tended grounds upon which this rule had been applicd for 
and obtained, were either falſe or fallacious. The firſt 
was, that the only reaſon why the licence was refuſed him 
was, his declining to pay a ſum of money (viz. 51), 
which was claimed of him upon a diſtin& and collateral 


account, and which he denied to be due from him; the 


. of which ſum of money was (as he alledged) 
inſiſted upon by the juſtice, as a condition precedent to his 
granting the man a licence, The ſecond pretended ground 
of the motion was, that the juſtice had convicted him of 
the offence, without any previous ſummons.— As to the 
firſt: The court were unanimous, that the allegation ap- 
peared to be falſe in fact; but, at the ſame time, they de- 
clared explicitly, that the juſtices have no ſort of autho- 
rity, to annex any ſuch conditions to the grant of theſe 
licences. As to the ſecond: They eſteemed it to be fal- 
Iacious, as the fact came out upon ſhewing cauſe; for the 
man was actually preſent before the juſtice (who had ſent 
ſor him), and was ſo far from offering at making any de- 
ſence, that he rather ſeemed to apply for mercy; declar- 
ing, however, that if the juſtice did convict him, he would 
not pay the penalty. Thirdly, the court obſerved, that 
the man had not any Where alledged, that he was inno- 
cent of the offence; which they thought it incumbent 
upon him to have done, to entitle himſelf to make this 
application againſt the juſtice. And the rule to ſhew cauſe 
was diſcharped.- - Burrow, Mansſitld. 05 3. nn 
E. 2 G. 3. K. v. Williams and Davis. An information 
Was granted againſt the defendants, as juſtices of the peace 
for the borough of Penryn, for refuſing to grant licences 
to thoſe alehouſekeepers who voted againſt their recom- 
mendation of candidates for members of parliament for 
that borough. © It appeared, that they had acted very 
grobly in this matter; having previouſly threatened to ruin 
theſe people, by not granting them licences, in cafe they 
ſuould vote againſt thoſe candidates whoſe intereſt theſe 

3 juſtices 
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juſtices, themſelves eſpouſed; and afterwards actually re- 
fuſing them licences, upon this account only. And lord 
declared, that the court granted this informa- 
tion againſt the juſtices, not for the mere refuſing to grant 
the licences (which they had a diſcretion to grant or re- 
fuſe, as they ſhould ſee to be right and proper); but for 
the corrupt motive of ſuch refuſal, for their oppreſſive 
and unjuſt refuſing to grant them, becauſe the perſons 
applying for them would not give their votes for members 
of parliament as the juſtices would have had them. Burr. 
Mansf. 1317. | FAR RF 

7. 5 G. 3. K. v. Hann and Price, juſtices of the peace 
for the borough of Corfe Caſile. On ſhewing cauſe againſt 
an information which had been prayed for againſt them, 
for a miſdemeanor in the execution of their office, in re- 
fuſing to grant a licence to ſell ale to one Ingram, an inn- 
keeper in that borough, merely from a motive of reſent- 
ment againſt him, for having eſpouſed an oppoſite intereſf 
in the election for members for that borough ; the defence 
was, that they did not aft from any reſentment or cor- 
rupt motive, but ſolely becauſe Ingram was an improper 
perſon; and had kept a diſorderly houſe, and continued 
to keep it after full notice to the contrary, and in parti- 
cular, that he encouraged gaming and cock-fighting at 
his houſe. By lord r5ficld Ch. J. The court ſhould 
never interpoſe againſt magiſtrates, unleſs they have acted 
from bad motives and mala fid:; eſpecially in ſuch a caſe 
as this, where they are intruſted with an abſolute diſcre- 
tion: But for that very reaſon, this is the ſtrongeſt caſe 
for the interpoſition. of the court, if it appears that they 
have acted upon corrupt motives. If it did appear clearly 
that this man kept a diſorderly houſe, it would be a res- 
fon agaĩnſt the court's interpoling againſt the juſtices. But 
this does not clearly appear. And upon the whole be 
thought, on a full diſcuſſion of the affidavits, that the 
Charge. upon the juſtices was not ſatisfactorily anſwered 
by them! And he declared it to be of very dangerous 
conſequence to permit the due diſcretion of the juſtices 
to be influenced by conſiderations of this kind. The 
court thought it a proper caſe for an information, and 

made the rule abſolute. To f | 
Afterwards, AM. 6 G. 3. the juſtices confeſſing them- 
ſelyes guilty of the information, it was moved for a rule 
to diſpenſe with their perſonal appearance, on the under - 
taking of their elerk in court to anſwer for their fines. 
the court upon full debate were unanjmaus in refuſing 
the motion. The general doctrine laid down by the court 
was, that tho” ſuch a motion was ſubject to the diſcretion 
of 


20 


— —— — — — 
— —— — — 


30 


What juſtices 
are prohibited 
from granting 
licences, 


Licence for ſpi- 
tituous liquors, 


of the court, either to grant or refuſe jt, where. it was 
clear and certain that the puniſhment would not be cor- 
poral ; yet it ought to be denied in every caſe where it 
was either Bs or poſſible that the puniſhment would 
be corporal. And this, for the example ſake; as the no- 
toriety of thejr being called up might deter others from 
the like offences, And finally, upon their appearance in 
court, the ſentence was, that they ſhould be committed 
for a month, fined zol each, and impriſoned till the fine 
be paid. Burr. 34cnsf. 1716, 1786. A 

+ 6. By the 26 C. 2. c. 13. No juſtice of the peace, being 
a common brewer of ale or beer, innkeeper, or diſtiller, 
or a ſeller of or dealer in ale or ſpirituous liquors, or in- 
tereſted in any of the ſaid trades, or being a victualler or 


- maltſter, ſhall, be capable, or have any power to grant li- 


cences for ſelling ale or beer or any other liquors, but the 
ſame ſhall be void. /. 11. 12 

7. And all mayors, townclerks, and other perſons whom 
it may concern {hall make out ale licences (G) duly 
ſtamped, before the recognizance be taken; on pain of 
101, half to the king, and half to the proſecutor, with 
coſts. 6 C. c. 21. /. 56. 1 Ann. flat. 2. c. 22, f. b. 
Which ſtamp ſhall be firſt of all a 12d. ſtamp, by the 
9 Am. c. 23. | | 


And then moreover a 20s. ſtamp, by the 29 C. 2. 
c. 12. And if any perſon ſhall write any licence without 
ſuch ſtamp, he ſhall forfeit 101. with coſts, to be reco- 
vered, as, 8 penalties; and the licence ſhall not be 
available till the duty ſhall he paid, and alſo a penalty of 
gl. 29 C. 2. c. 12. f. 20, en 
8. And no perſon ſhall retail any diſtilled: ſpirituous 
liquors, , or ſtrong waters, without a licence from the of- 
ficers of exciſe taken out ten days before, for which he 
ſhall pay 40s. yearly. 16 G. 2. c. 8. / 8. 24. C. 2. 


c. 40. / 9. 3 * : 
$f perſon ſhall be firſt licenſed to ſell ale or ſpi- 
rituous liquors by two or more juſtices of the peace. 2 
G. 2. c. 28. f. 11. 9 GC. 2. c. 23. . 14. 16 G. 2. c. 8. 
it. 29 C. 2. c. 12. / 22, * 
And the juſtices clerk ſhall have 2s 6d, and no more, 
for ſuch licence. 9 G. 2. c. 23. /. 14. 24 C. 2. c. 40. 


J. 28, 29. * 2 n. 
Which ſaid licence for retailing ſpirituous liquors, is 
treated of more at large under the article concerning ſpi- 


rituous liquors in title Excile. 


Note, here is a double licence required for retailing of 
ſpirituous liquors; firſt, a licence from the juſtices to 80 
Jet. c 


* S. A 
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ale or ſpirituous liquors; and then a licence by the officers 
of exciſe to ſell ſpirituous liquors. And therefore the ale 
licence ought'to run fo as to include ſpirituous Tiquors, 
or elſe the lay ſhould be altered in this particular. The 
printed alehouſe licences from the ſtamp office endeavour 
to preſerve the juriſdictions diſtinct, by excepting the ſe- 
veral Kinds of ipirituous liquors by name out of the li- 
cence by the juſtices: But this is 3 ainſt the ſtatutes; nor 
was it intended perhaps by the legiſlature, that the officers 
of exciſe ſhould have t ie 7 iction in this matter, but 
rather that the primary judgment concerning the ſame 
ſhould be referred tö the juſtices. to na 
9. By the g Ann. c. 255 | 

be on a 48. ſtamp. And by the 30 Gee. 2. c. 19. A fur- 
ther duty is laid thereon of 51, for perſons not having either, 
ale ot brandy licenice; of Al, for perſons havingan alelicence, 
and no "brandy licence; and of 4s, for perſons having 
both ale and brandy licence. Which is treated of under 
the title Mine. el Fan, 


A wine licence is directed to Wine licence. 


the 10 74 e Licence for made 
10. By the 10 G. 2. c. 17. /. 10, 11. No perſon ſhall ban e. 


ſell made wines, without a licence from two juſtices; for 
which he ſhall pay their clerk 2s 6d: and none ſhall be 
granted but to keepers of victualling houſes, inns, coffee- 
houſes, of alehoulſes. 8 . 

And by the 31 G. 2. c. 21. /. 7. e duties impoſed 
ved in the — 4 A c. 19. ſhall Hon to 
licences for retailing ſweets or made wines: As is alſo, 
treated of under the title Wine, fog, Ore; 


I. Recognizance, and forfeiture thereof. | 


1. On granting licences for keeping any common ales Recognizance, 


houſe or tipling houſe, the perſon licenſed ſhall enter into 
a recognizance in iol, with two ſureties in gl each, or 
one ſurety in zol, (H) as well againſt the ow of un- 
lawful games, as alſo for the uſing and maintenance of 
good order and rule to be had and uſed within the ſame, as 
by their diſcretion ſhall be thought neceſſary and conve- 
nient; and if ſuch perſon ſhall be hindered thro? ſickneſs or 
infirmity, or other reaſonable cauſe to be allowed by the 
juſtices, to attend in perſon, they may grant the licence, 
on two ſureties entering into ſuch reeognizance in 10 
each. 5 & 6 Ed. 6. c. 25. .. 1. 26G. 2. c. 31. / 1. 

As by their diſcretion. ſhall be thought neceſſary and conve- 
nient] Mr. Dalton obſerves upon theſe words in the ſtatute 
of 5 & 6 Ed. 6. that the matter of the condition of the re- 
coonizance is by the ſtatute partly rererred to the diſcretion 
if the juſtices. And he ſays, in ſome ſhires the juſtices have, 


agreed 
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te be calendred, 


Alehouſes. 
agreed upon certain articles framed by their diſeretion, and 
generally to be propounded to all common ale ſellers, 
faking their way for performance of the ſame; a copy 
whereof they uſed to deliver to every of them ; which 
manner (he ſays) had been allowed. | 

And amongſt articles of this kind, he recommends to 
the juſtices care theſe three eſpecially. 1. That no ale- 
houſekeeper, upon the lord's day, ſhould receive or ſuffer 
to remain any perſons whatſoever, as their gueſts, in any 
their houſes or other places, to tipple, eat or drink; other 
than travellers, and ſuch as come upon neceſſary buſineſs 
2. That they ſuffer no perſon whatſoever, reſorting to 
their houſes only to eat and drink, to remain there after 
the hour of nine in the evening in winter, and ten in 
ſummer, That they ſuffer no perſon, reſorting to their 
houſes only to eat and drink, to remain tipling there above 
one hour, other than travellers. Dalt. c. 176. 

2. Which ſaid recognizance, with the condition there- 
of, fairly written or printed, ſhall forthwith, or at the next 
ſeſſions at fartheſt, be ſent or returned to the clerk of the 
peace, under the hands of the juſtices, to be by him en- 
tered or filed among the records. 26 G. 2. c. 31. /. 1. 

3. And for every licence granted, without taking ſuch 

recognizance; and for every ſuch recognizance taken, 

and not ſent or returned; every juſtice ſigning ſuch licence, 

2 forfeit 31 6s 8d. 5 & 6 Ea. b. c. 25. f 2. 26 
2. e. J. /. 1. 

Which id forfeiture, for granting licences, without 
taking recognizances, ſhall be to him who ſhall ſue, to- 

ther with coſts. 26 G. 2. c. 31. ,. 6. But it is not 


| Kid who ſhall have the penalty for not returning the re- 


cognizance to the clerk of the peace, therefore that ſhall 
go to the king. þ 

4. And the clerk of the peace ſhall keep a regiſter or 
calendar of all ſuch recognizances, and ſhall deliver to the 
juſtices, at the meeting for granting licences, a true copy 
of ſuch regiſter or calendar. 26G. 2. c. 31. / 5 


Fee for the re- 5. And for every recognizance ſhall be paid by the 


cogaizance, 


Proceſs on the 
Tec ognizanee. 


clerks of the juſtices taking ſuch recognizances, to the 
clerk of the peace, for filing or recording the ſame, and 
for making and delivering the copies of the regiſter or 
calendar 18; which ſhall be paid to the clerks of the ſaid 
juſtices, by the perſons licenſed, over and above the fees 
payable to the ſaid juſtices clerks. 25 G. 2. C. 31. . 5: 
6. By the 5 & 6 Ed. 6. c. 25. / 3. The juſtices ſhall 
have power, in their quarter-ſeffions, by preſentment, in- 


formation, or otherwiſe by their d:ſcretion, to enquire of 


all 
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all ſuch perſons as ſhall be admitted and allowed to keep 
any alehouſe or. tipling houſe, and that be ſo bound by. 


recoznizance,. if they have done any act whereby th 
ae the fare recognizance, Lind they hall = 
ſuch preſentment -or information award procefs againſt 
every, ſuch. perſon, ſo preſented or complained upon before 
them, to ſhew why be ſhould, not forfeit His recognizance z 


and ſhall have power to hear and determine the fame, by 


all, ſuch ways. and, means, as by their diſcretion ſhall be 
ought good. | Da 19 

And by the 26 G. 2. c. 31. Any juſtice on complaint 
or information that ſuch licenſed perſon hath committed 
any act, hereby in the judgment, of ſuch juſtice the re- 


cognizance may be forfeited, or the condition broken, may 


by ſummons under hund and ſeal require ſuch perſon to ap- 


pear at the general or quarter ſeſſions, then and there to 
anſwer to the matter of ſuch complaint or information; and 
alſo may hind the complainant, or any other perſon. in a 
recogniaance to appear,and give evidence; and the ſeſſions 
may dire. the jury Which ſhall there attend for the trial 
of traverſes, or ſome other jury of twelve honeſt and ſub- 
ſtantial men, to be then and there impanelled by the ſhe- 
riff without fee, to inquite thereof; and if the jury find 
that ſuch perſon hath done any act whereby the tecogni- 
ꝛance is broken, ſuch act being (pecifice in ſuch complaint 


or information, the court may adjudge him guilty; Which 
verdict and adjudication ſhall be final ; and thereupon the * 


court ſhall order the xecogntzance to be eſtreated, into the 
exchequer, to be levied to his majeity's uſe; and the ſaid 
perſon thall be diſabled to fell any ale, beer, cyder, perry, 
or ſpitituous liquors ſor three years, and any licence graute 
ed to him for tuch term ſhall be void, /. 7. Provided, that 
the juſtices, at the requeſt of the proſecutor, or of the 


party eon: plained f, or either of his ſureties, may adjourn, 


the trial to the then next ſcſſions. % 8. 

Ang if any perſon fhall. be 'difabled,. by conviction, to 
{ell ate, bert, yder or perry; he ſhall by the fame con- 
viction be diſabled to (ell any ſpirituous liquots, any heence 
before obtained för that purpoſe 'notwithitanding ; and 
every licence granted to him for: ſeiling” ale, deer, « cyder, 
perty or ſpirituous liquors, ſhall. be void; and if he ſhall 
ell during ſuch diſability, he ſhall be puniſhed as for ſel- 
ling without licence; and a certificate from the clerk of 
the peace (which he ſhall grant without fee) of ſuch con- 
viction ſhall be legal evidence. fd. / 11. 

Which conviction ſhall be in this or the like form: 

ol. IJ. £7. +: 40 | Middleſex, 
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Middleſex, O. is convitted on his own confeſſion, (or 
; | | en the oath of J having ſold ale, 
beer, or other liquors, in the pariſh of in this county, an 
the day e 2 being diſabled to ſell the ſame, 
This ts the firſt, ſecond, or third conviction. Given under my 
hand and ſeal this =——— day of 


Which ſaid conviction ſhall be certified to the next 
ſeſſions, to be filed amongſt the records. /. 13. 


V. To what places the licence ſhall extend. 


Licence reftrain® x, No licence ſhall intitle any perſon to keep an alehouſe 
. any other place, than that in which it was firſt kept by 
virtue of ſuch licence ; and ſuch licence with regard to all 
other places ſhall be void. 26 GC. 2. c. 31. / 3. 
Perſon dying 2. And if any licenſed perſon ſhall die or remove out 
or 1emoVids of his houſe ſo licenſed ; his executors, adminiſtrators, or 
aſſigns who ſhall be poſſeſſed of ſuch houſe, or the occupier 
thereof, may continue during the refidue of the term, 
without any new licence or certificate, 26 G. 2. c. 31, 
fe 3. 29 G. 2. c. 12. / 23. 8 
And if any alehouſe or victualling houſe ſhall become 
empty or unoccupied after the general day for licenſing 
(the occupier whereof was duly licenſed the year preced- 
ing); two juſtices at a petty ſeſſions may grant a licence 
to any new tenant or occupier till the next general licen- 
ſing 7 in obtaining firſt a certificate as above mentioned, 
29 C. 9. c. 12. / 24+ 


VI. How long|the licence ſhall continue in force. 


The licence granted at the general licenſing day ſhall 
be made for one year only, to commence on Sept. 29. 


ſhall be made until the 1 
2. c. 12. . 24, 


VII. Offences in brewing of ale. 


1. By the 1 F./efſ. f. c. 24. f 17. No common brewe! {Wut 


or retailer of beer or ale, ſhall uſe in the brewing or work. 
ing 


Alehouſes. 


ing thereof any melaſſes, coarſe ſugar, honey, or com- 


or polition or extract of ſugar'; on pain of forfeiting the li- 
: quor, and alſo 100/, half to the king, and half to him 

an chat ſhall ſue in ſix months. 

me. 2. And by the 10 C11 V. c. at. If any com- 

my mon brewer or retailer of beer or ale, ſhall uſe any melaſſes, 


coarſe ſugar, honey, or compoſition or extract of ſugar, in 
the brewing, making, or working of any ale or beer ; or 
ext if any common brewer ſhall receive into his cuſtody any 
quantity of any the ſaid materials exceeding ten pounds, 
be ſhall forfeit 1004, to be recovered and mitigated as by 
the laws of exciſe ; and the ſervant or other aſſiſting there- 
in, ſhall forfeit 20/ in like manner, and in default of pay- 
ment ſhall be impriſoned three months, 
uſe 3. And by g Arn. c. 12. No common brewer, inn- 
t by Nreeper, or victualler, ſhall uſe any broom, wormwood, or 
d al! Hany other bitter ingredient (to ſerve inſtead of hops) in any 
beer or ale for ſale (except infuſing the ſame, after it is 
out {brewed and tunned, to make broom or wormwood ale or 
;, or beer ;) on pain of 20/, half to the king, and half to 
pier I the proſecutor, to be levied as by the laws of exciſe, 
24, 20. 


31 4. And by 12 Arn. flat. 1. c. 2. No common brewer, or 

retailer of beer or ale, ſhall uſe any ſugar, honey, foreign 
dome rains, guinea pepper, eſſentia bine, coculus indiae, or any 
ling Nun whole ſome ingredients in the brewing of beer or ale, or 
ced- ix any of them therewith, on pain of 20/, to be reco- 
ence BWrered and mitigated as by the laws of exciſe, half to the 


cen- ing, and half to him that ſhall ſue. /. 32. 


VIII. Innkeepers obliged to receive gueſts. 


b. If one who keeps a common inn, refuſe either to re- 

Gal ive a traveller as a gueſt into his houſe, or to find him 

iCtuals or Jodging, upon his tendring him a reaſonable 

be IP price for the ſame ; he is not only liable to render damages 

«6 of” the injury, in an action on the caſe at the ſuit of the 

(a Ne grieved, but may alſo be indicted and fined at the 
| 15 uit of the king. 1 Haw. 225. 

29 "WM Allo it is ſaid, that he may be compelled by the con- 

able of the town, or by a juſtice of the peace, to receive 

and entertain ſuch a perſon as his gueſt ; and that it is no 

Yay material whether he hath a ſign before his door or not, 

he make it his common buſineſs to entertain paſſengers. 

rewel Put how the officer may compel him may be a queſtion : 

work- D 2 It 


ing 
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It ſeemeth that all the officer can do, is either to. cauſe ſuch 
alchouſe to be ſuppreſſed, or elſe to preſent ſych offence 
at the aſſizes gr ſeſſions, that ſa ſuch offender may be 
thereupon indifted, Dalt. c. 7. N 


IX. Soldiers quartered in alchauſes. 


By the yearly acts againſt mutiny and.defextion, the con- 
ſtable, and in his default, a juſtice of the geace, may quar. 
ter ſoldiers in inns, livery ſtables, aJehouſes, and victual- 
ing houſes ; as is ſet forth more at large in title Soldiers, 


| ; | 
A. Concerning ale veſſels, and the meaſure of ale. 
| 
Juſtices to rate 1. The juſtices in Eo/ter ſoſſions yearly (and mayors in 
— price of veſ corporations) ſhall rate the price of all barrels, kilderkins, 
? farkins, and other yeſlels to be ſold for ale ar beer to be 
uttered therein: And if any cooper ſhall nat fell the ſame Wi * 
according to ſuch rate, he ſhall forfeit 35 44; half to the 
| king, and half to him that ſhall ſue. 8 El. c. 9. a 
Barrel, what, 2. Every barrel of beer, within the bills of mortality, | © 
ſhall be 36 gallons, and the barrel of ale 32 gallons ; aud i © 
in all other places, 34 gallons ſhall be reckoned for a bu- 
rel of beer or ale. 12 C. 2. c. 24. . 34. 1 . fl. 1. 
| q 


26.18. 1 
3. By 11 & 12 V. c. 15. which is required to be given 


8 a in charge at the ſeſſions to the grand jury, it is enacted, 
that all innkeepers, alehouſekecpers, ſutlers, victuallers and 
other retailers of ale or beer, and every perſon keeping any 1] 
publick houſe, and retailing and ſelling ale or beer, hal di 
retail and fell the fame in and from their houſes, by a ful 
ale quart or ale pint, according to the ſtandard of the ex. 
chequer, in a veſſel made of wood, earth, glaſs, horn, les. ſt 
ther, pewter, or of ſame other good and wWholeſqme metal, 
made and ſized to the ſtandard, and ſigned, lenses 1 
marked to be of the content of the ſaid ale quart or ale piu 
according to the ſaid ſtandard, either from the exchequer, 
or from ſome city, town corporate, borough, or mark 
town where a ſtandard ale quart or pint, made from the 
ſaid ſtandard, ſhall be kept for that purpoſe ; and ſhall nd 
retail and utter any ale ar beer, in any other veſſel nat 
ſigned and marked; on pain of farfeiting not above 40%, 

nor under 10 8. for every offence, half to the poor, and ha! 0 


to him that ſhall proſecute or ſue for the ſame, to be reco: 
; verel 


-nce refed before one juſtice, by the oath of one witneſs, and 
be to be levied by a warrant of diſtreſs, rendering the overplus, 
x deducting thereout the reaſonable charges. /. 1, 6. The 
proſecution to be within thirty days. / 6. 
And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law. /. 2. 
But it is not neceſſary that beer or ale fold to be ſpent 
-on. WJ out of the houſe, be carried away in ſtandard meaſures 
var. but it is ſufficient if it be meaſured out by the ſtandard, 
ual- «7 
ers, , 1 And every mayor, or chief officer of every city; town Who ſhall mark 
corporate, borough, or market town, ſhall on requeſt to them. 
him made, cauſe all ale quarts and ale pints, made of wood, 
ö earth, glaſs, horn, leather, pewter, or other good and 
wholeſome metal, which ſhall be brought to him, to be 
rs in WY wesfured and Tized with the ſtandard in his cuſtody, and 
eins, {ball then cauſe the fame, and every of them, to be pany 
o bend apparently ſigned, ſtamped, and marked with W 
ſame and a crown, for which they ſhall not receive above one 
) the farthing for each meaſure; on pain of 51, to be recovered 
as aforeſaid, and he ſhall -alſo pay to the party grieved tre- 
litr, ble damages with coſts, by action at law. 11 & 12 IF, 
na WS © 15+ /- 5. | 
Fe 74 Moſt of the books do ſet forth that the ſub- com- 
1, % niſfioners or collectors of exciſe ſhall procure ſtandard 
quarts and pints out of the exchequer, for every market 
iven town; but this was only required of them before June 24, 


ed, 1700, and not ſince. 1 3. | 

« and 5. An indictment will he for ſelling ale in pots unſealed, Indict ment. 
8 11tho? the ſtatute appoints another method of proceeding z 

{hal WF becauſe meafures are by common law, and the ſtatutes 

ful only direct the manner of aſcertaining them. Blacterly 10. 

e e. But in ſuch cafe the indictment mult not be upon the 


les ſtatute, but at the common law; and the offene ought to 
etal, be laid, not for ſelling in pots unſealed, but 1 pots want= 
d, s meaſure. | 


arke VI. Enhancing the price of ale. 


11 not By the 2 U 3 Ed. 6. c. 15. If any brewers ſhall con- 
| no: {pite'to ſel] their victuals but at certain prices; they ſhall, 
40% on conviction in the ſeſſions or lect, by witneſs, confef- 
1 hal ſion, or otherwiſe, forfeit ro! to the king for the firſt of- 
reco-ff fence, and if not paid in fix days, they ſhall be impriſon- 
vert £420 days; for the ſecond offence, 201 in like manner, 

D 3 or 


Alehouſes. | 


or the pillory ; for the third offence. 401 in like manner, 


or the pillory, loſs of an ear, and to become infamous 
But by the 2 G. 3. c. 14. No brewer, innkeeper, vie. 
tualler, or other retailer of ſtrong beer or ale, ſhall by 
| ſued or moleſted by indictment, information, popular 
action, or otherwiſe, for advancing the price of ſtrony 
beer or ale, in a reaſonable degree, 


AIT. Innkeeper ſuffering tipling. 


If any innkeeper, victualler, or alehouſekeeper, or tavern- 
: keeper, keeping an inn or victualling houſe, do ſuffer any 
perſon to continue drinking or tipling therein (except ſuch 
as ſhall be invited by any traveller, and ſhall accompany hin 
only during his neceſlary abode there; and except labouring 
and handicraftſmen in cities, towns corporate, and market 
towns, upon the uſual working days, for one hour at din. 
ner time, to take their diet in an alehouſe; and except 
labourers and workmen, which for the following of thei 
work by the day or by the great, in any city, town cor- 
porate, market town or village, ſhall for the time of their 
ſaid continuing in work there, ſojourn, lodge or victud 
in any inn, alehouſe or other victualling houſe ; and ex- 
cept for urgent and neceſſary occaſions to be allowed by 
two juſtices) ; he ſhall, on conviction thereof before the 
mayor or a . of the peace, on view or confeſhon, 
or oath of one witneſs, forfeit 10s to the poor. 1 7 
6.9. . 2. 1 C. e. 4. 21 J. c. 7. 
The ſame to be levied by the conſtables or churchwar 
dens by way of diſtreſs; and for default of ſatisfaction 
in fix days, the diſtreſs to be appraiſed and ſold, ren. 
dring the overplus ; and for want of ſufficient diſtreſs, thc 
party offending to be by ſuch mayor or juſtice committed 
to the common gaol, there to remain until the penalty bc 
truly paid. 1 J. c. 9. / 3. 
And if the conſtables or churchwardens do neglect thei 
duty in levying, or do not levy the penalties; or in de- 
fault of diſtreſs, do neglect to certify the default, by the 
- ſpace of 20 days, to ſuch mayor or juſtice ; every perlo 
fo offending ſhall forfeit 40 s to the poor, to be levied by 
way of diſtreſs by warrant from ſuch mayor or juſtice; 
the diſtreſs to be detained fix days; in which time if payment 
be not made, the goods to be appraifed and fold, return: 
ing the overplus ; for want, of ſufficient diſtreſs, the con. 
ſtable or churchwarden ſo offending, to be by ſuch mays 
or 


Aleh ouſes. 


or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 F. c. 9. f 4. " 

And moreover ſuch alehouſekeeper ſhall be diſabled, for 
the ſpace of three years, to keep any ſuch alehouſe. 21 


e. 7. 
And alſo, the ſaid offence may be inquired of and pre- 
ſented before juſtices of afſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet; and 


| thereupon ſuch due proceeding ſhall be had for the con- 


viction, as in ſuch like caſes upon any indictment or pre- 
ſentment is uſed. . 4 J. c. 5. 0 8. 

And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall in their ſeveral oaths incident to their offices, 
be. charged to preſent the ſaid offence, 4 J. c. 5. .. 7. 


X It Per ſons guilty of tipling. 


1. If any, perſon (unleſs thoſe excepted under the fore- 


going head, by 1 J. c. 9.) ſhall continue drinking or tipling, * 


in any inn, victualling houſe, or alehouſe, or any tavern 
keeping an inn or victualling houſe ; he ſhall, on convic- 
tion thereof before the mayor or a juſtice of the peace, on 
view, confeſſion, or oath of one witneſs, forfeit for every 
offence 3s 4d, to be paid within one week next after the 
conviction, to the churchwardens, who ſhall be account- 
able for the ſame to the uſe of the poor: And if he ſhall 
refuſe or neglect to pay the ſame, it ſhall be levied by di- 
ſtreſs: And if he be not able to pay the forfeiture, then 
the mayor, juſtice, or court where the conviction ſhall 
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Penalty of tip- 
— 


be, may puniſh the offender, by ſetting him in the ſtocks 
tor every offence by the ſpace of four hours. 4 F. c. 5. 


EE 1F.4% A . „ 7- 10.6.4 

The ſaid 8 may alſo be inquired of and preſented, 
before juſtices of aſſize, juſtices of the peace in ſeſſions, 
mayors, and in the leet; and proceeding ſhall be had there- 
upon for the convction, as upon indictment or preſent- 
ment. +7 e. 8. 8. ; 

The offender to be preſented, indicted, or convicted in 
fix months. 4 J. c. 5. ,. 11. | 

And all conſtables, churchwardens, aleconners, and 
lidemen, ſhall in their ſeveral oaths incident to their of- 
ices, be charged to preſent the ſaid offence. 21 J. c. 7. 


115. 5 
2. And if any alehouſekeeper ſhall be convicted of the 


laid offènce, he ſhall moreover for the ſpace of three years 
24 


Alehouſekeepet 
guilty of tipling- 


| Tr. * | * Alehdules. 4 —_ * 
be pars to keep any ſuch afchouſe, + 7 J. 4. 6. 
21 7. 0. 7· | | * 
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AIV. Concerning drunkenneſs. 


8 1. Drunkenneſs excuſeth no crime; but he Who is 
excule. guilty of any crime whatever, through his voluntary drunk- 
enneſs, ſhall be puniſhed for it as much as if he had 
been ſober. 1 Haw. 2. | | 
Wiritual cenſure. 2. If any offend their brethren by drunkenneſs, the 
churchwardens and fidemen ſhall preſent the ſame to the 
ordinary, that they may. be puniſhed by. the ſeverity of the 
laws, according to their deſerts ; and ſuch notorious offen- 
ders ſhall not be admitted to the holy communion, till they 
be reformed. Can. 19. x 
And all conſtables, churchwardens, afeconners, and 
ſidemen, ſhall be ſworn to preſent the offence of drunken- 
neſs, 4 F. c. 5 / 7. Eh q | 
Penalty for the 3. Every perſon who ſhall be drunk, and thereof ſhall 
art offence, be convicted (I. K. ) before one juſtice, or mayor, on view, 
confeſſion, or oath of one witneſs, ſha!l forfeit ſor the firſt 
offence 5s, to be paid within one week after conviction, 
to the churchwardens (L), who fhall he accountable for 
the ſame to the uſe of the poor; and if he ſhall refuſe or 
neglect to pay the fame as aforeſaid, it ſhall be levied by 
diſtreſs (M); and if the offender be not able (N) to pay 
the ſaid ſum of 5s, he ſhall be committed to the ſtocks 
(O), there to remain by the ſpace of fix hours. 4 J. «. 
5. / 2. 21 F. PL 14 W 
And if any conſtable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties where diſtreſs may be had; 
every perſon ſo offending all forfeit 108, to be levied by 
diſtreſs, by any other perſon having warrant from any 
mayor, juſtice or court, where any fach conviction ſhall 
be, to be paid to the churchwardens, who ſhall account 
for the ſame, to the uſe of the poor where the offence ſhall 
| be committed. 4 F. c. 5. / 3. 5 
Second off. ace. 4. And if any perſon once convicted of drunkenneſs, 
ſhail after that be again convicted of the like offence, he 
ſhall be bounden with two ſureties in a recognizance or 
obligation of rol, wich condition to be from thenceforth 


of good behaviour. 4 J. c. 5. J. 6. 21 J. c. 7. J 3. 
2 Ti 


1 ® 


"ICE VAT" I | | 
_  Mehblifes. 41 
- Je gbd behaviour] Lord Hal, ſpeaking of the ſta- 
7 ö 9 '. £490 Ta TOP: ; 64.8 
tute of 34 Ed. 3: 6. 1. which gave juſtices power to bind 
t - 


male factors to e good behaviour generally, without anz 
time limitted, x: that it b odd ar Ne fame ſhall 
be perpetual, but in the nature of bail, viz. to appear 
at ſuch a day at their ſeſſions, ind in the mean time to be 
of good behaviour. 2 H. H. 13. 
. The faid offence may alſo de inquired of and pre- Who, may in- 
ſented before juſtices of a ize, juſtices of the peace in their quire thereof, 
ſefions, mayors, and in the leet; and thereupon proceſs ſhall 
be had * convidtion, as upon indictment or preſent- 
ment n n 
6. at the er han be pteſented, indiQed or con- Ia what time, 
icke e 14 7; fo; i ad nat ads 
7. Itis alſo provided, that this act ſhall not abridge the None to be twice 
eccleſiaſtical juriſdiction. 4 J. c. 5. / 8. „ coy 
But when the offender hath been once puniſhed, by any 
the ways, before mentioned, he ſhall not be puniſhed again 
by, an rr Wars n e e 
8, bn any alehouſckeeper ſhall be convicted of being Alehouſckeeper 
drunk; he Mall, beſides the penalties above TORO! 6 enk. 
de utterly diſabled to keep any ſuch alehouſe, for the ſpace 
of three years next enſuirig he conviation. 7 F. c. 10. 
1 C. e, 4. e ga | : 
9. Eve 'perſon in his maje 's pay in the navy, being Navy, 
gal of Aünkenneſs, an mar füch Sun Hilbgir 2 2 
court martial ſhall think fit to impoſe. 22 G. 2. c. 33. 


Art. 2. 


XV. 'Ditatning goods for the tec koning. 


1, An innkeeper may detain the perſon of the gueſt who General power 
eats, or the, horſe which eats, till payment. And this he of detaining. - 
may do, without any agreement for that purpoſe. For 
men that get their livelihood by entertainment of others, 
cannot annex ſuch diſobliging condition, that they ſhall 
retain the party's property in caſe of nonpayment; nor 
make ſuch diſadyantageous and impudent a ſuppoſition, 
that they ſhall not be paid. And therefore, the law an- 
nexes ſuch a,condition,, without the expreſs agreement of 
the parties. Bac., Abr, Inns. D. a 246 362k 
For it would be hard to oblige him to ſue for every little 
debt; and a greater hardſhip, that he might not be able 
to find who was his gueſt, id. 


a” fue 


4.2 Alehouſes. 
Horſe to be de- 2. But an horſe committed to an innkeeper, may be de- 
tained only for tained only for his own meat, and not for the meat of the 
kis _ — gueſt, or for any other horſe; for the chattels in ſuch caſe 
are only in the cuſtody of the law for the debt that ariſes 
from the thing itſelf, and not ſor any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 
doth not admit private perſons to take repriſals. Bac. Abr. 
| Inns. D. 1 Bulft. 207. 
Reckoning to be 3. Alſo, if any innkeeper, alehouſekeeper, victualler, 
and ved. to be or futler, in giving any account or reckoning in writing, 
ſealed, or otherwiſe, ſhall refuſe or deny to give in the particular 
number of quarts or pints, or ſhall ſell in meaſures un- 
marked; it ſhall not be lawful for him, for default of pay. 
ment of ſuch reckoning, to detain any goods or other 
thing, belonging to the perſon or perſons from whom ſuch 
reckoning ſhall be due, but he ſhall be left to his action at 
law for the ſame, any cuſtom or uſage to the contrary not- 
withſtanding. 11 C12 V. c. 15. % 2. 
— 4. In like manner if 1 innkeeper gives credit to the 
, party for that time, and lets him go without payment; 
* wk; hath waved the benefit of * cuſtom, yy 
rely on his other agreement. 8 Med. 172. 
Goods ſeiſed, not 5. An innkeeper that detains a horſe for his meat, can- 
% not uſe him; becauſe he detains him as in cuſtody of the 
law : and by conſequence, the detention muſt be in the 
nature of a diſtreſs, which cannot be uſed by the diſtrainer. 
Bac. Abr. Inns. D. | | 
6. But by the cuſtom of London and Exeter, if a man 
commit an horſe to an innkeeper, and he eat out his price; 
the innkeeper may take him as his own, upon the reaſon- 
able appraiſement of four of his neighbours; which was, 
it ſeems, a cuſtom arifing from the abundance of traffick 
with ſtrangers, that could not be known, to charge them 
with the action. But the innkeeper hath no power to {ell 
2 _ by the general cuſtom of the realm. Bac. Abr. 
nns. D. „ 
So in the caſe of Janet and Pearle, E. 9 G. In trover 
for three horſes, the defendant pleaded that he kept a pub- 
.ck inn at Glaftenbury, and that the plaintiff was a car- 
rier, and uſed to ſet up his horſes there; and 361 being 
due to him for keeping the horſes, which was more than 
they were worth; he — and ſold them, as well he 
might: But on demurrer, judgment was given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 
cept by ſpecial cuſtom, as in the city of London. And be- 


fides, when the horſes had been once out, the power of 
detaining 


— 
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detaining them for what was due before, did not ſubſiſt at 
their coming in again. Str. 556. 


AVI. Goods of a gueſt folen out of an inn. 
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1. Inns were allowed for the benefit of travellers, who Innkeeyer an- 


and are in a more peculiar manner protected by the law : 
it is for this reaſon, that the innkeeper ſhall anſwer for 
thoſe things which are ſtolen within the inn, tho” not de- 
livered to him to keep, and tho” he was not acquainted that 
the gueſts brought the goods to the inn; for it ſhall be 
intended to be thro' his negligence, or occaſioned by the 
fault of him or his ſervants. 8 Co, Caley's caſe. 

So if he puts a horſe to paſture, without the direCtion 
of his gueſt, and the horſe is ſtolen, he muſt make ſatiſ- 
faction. (But otherwiſe, if with his direction.) id. 

In like manner, if an innkeeper bids his gueſt take the 
key of his chamber and lock the door, and tells him that 
he will not take the charge of the goods; yet if they are 
ſtolen he ſhall be anſwerable: becauſe he is charged by 
law for all things which come to his inn; and he cannot 
diſcharge himſelf by ſuch or the like words. Dalt. c. 56. 
Blackerby. 169. | 


have certain privileges. whilſt they are in their journeys, — for 


ſtolen. 


2. Holt C. J. doubted whether a man is a gueſt by ſet- Who ſhall te 
ting up his horſe at an inn, tho' he never went into the seemed a gueſt 


inn himſelf; but the other three juſtices held, that ſuch 
perſon is a gueſt by leaving his horſe, as much as if he 
had ſtaid himſelf, becauſe the horſe muſt be fed, by which 
the innkeeper has gain; otherwiſe if he had left a trunk, 
or a dead thing. 1 Salk. 388. | | 
So if a man comes to an inn with a hamper, in which 
he hath certain goods (to wit, hats, as the caſe was), and 
departs leaving it with the hoſt, and two days after comes 
again; whereas in the time of his abſence this was ſtolen ; 
he ſha!l not have any action againſt the hoſt, becauſe he 
was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, and therefore ſhall 
_ be charged for the loſs thereof in his abſence. 1 Ralls 
br. 2. | 
If an attorney hires a chamber in an inn for a whole 
term, the hoſt is not chargeable with any robbery in it, 
becauſe the party is as it were a leflee. Mo. 877. 
If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and doth not eat or drink there; 
he is no gueſt, but a lodger, and ſo not under the inn-. 


keeper's | 


in this teipect. 
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Tecgers prötecron: but if he cars And Urinks, br pays lu 


his diet there, it is otherwiſe. 12 Mod. 255. 
Soldiers billeted are gueſts. Clayt. 97. 


XVIL. Gueſts Healing goods. 

A gueſt in a common inn, ariſing in the night time, 
and carryfig goods oùt of his chamber into another room, 
and from thence to the ſtable, intending to ride awiy with 
them is guilty of felony, altho' there was no treſpaſs in 
the taking of them (which yet is generally required in caſes 

"of felony.) Dat. c. 40. 
NoOrEk, The univerſities are generally excepted out of 
theſe acts concerning alehouſes. | 


A. Information and complaint for ſelling ale with. 
out licence; on the 5 G. 3. c. 46. 
Weſtmorland. DE it temenbred, thut this —— day if 
Fe 40 - in the —— year of the reign of 
bis majefly king George the third that now is, A. I. gentl- 
man, in his proper perſon, as well for his ſaid majeſly as for 
himſelf, exhibiteth to me J. P. eſquire, one of bis ſaid na- 
Tefty's juſtices of the peace in and for the ſaid county, a com- 
plaint and information, and thereby informeth mie, that en 


the — day of — wow laſt paſt, and at ſeveral time; 
bettbeen the ſaid —— day of ——— and the time of exhibit- 
i>. i . . L.4T.06 "BY Y = "w1'@ þ 8 . 

ing this information and complaint, one A. O. of in the 
"county afo: eſaid, yeohian, at —=—— aforeſaid in the county 


aforeſaid, did ſell ale and beer, and other excifeable liquors, 
'by retail, without being duly licenſed ſo to de; "whereby the 
aid A. O. hath forfeited the ſum f 40s, together with the 
coſts and expences of couvicting the ſaid A. O. for the ſaid of- 
Fence ; and that A. W. ii the ſaid county, yeoman, 
is a material witneſs to be examined concerning the premiſes: 
'And thereupon the ſaid A. I. who as well for his ſaid majeſty 
"as for himſelf exhibiteth this information, prayeth judgment of 
mne the ſaid juſtice in the premilſis, that he may have one moieh 
"of the ſaid ſum of 40s, and alſo the coſts and epences of fuck 
 *convidtion as aforeſaid, according ts the form of the Natute in 
that caſe made; and that the ſaid A. O. may be ſummoned ts 
"anſwer the premiſſes, and the ſaid A. W. 10 teſtify his kniow- 
"ledge therein, ; A [ 


| Before me the juſtice 
' aforeſaid, | 


* LY 


B. Summons 


8 for 
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B. Summons. of a. perſan. for ſelling ale without li- 
cence z and alſo of a, witpelsz on the 5 G. 3 


c. 46. 


Weſtmorland. ; 2 3 of — in the ſaid 
HEREAS 2 complaint and information hath been 
this day exhibited bef: ore me J. P. % eſquire, one of his 
majeſty's juſtices of the peace 7 an «for the ſaid county, by A. I. 
4 gentleman, 7 eting forth, that an the day of 
- nw. laſt paſt, and at ſeveral times between the ſaid 
— day of - and the time of exhibiting the Jaid-infor- 
mation and complaint, one A. O. of. = in the county afore- 
ſaid, yeoman, at aforeſaid in the county aforeſaid, did 
fell ale and beer, and oiver exci/eable liquars, by retail, wijth- 
gut being dul licenſed ſa ts de; and. that A. W. of 
the ſaid county, yeoman, is a material witneſs to be cats 
concerning the prenti/{es : Theſe are therefore to require you forth= 
with to ſuuwngn the jaid A. O. ia appear before me at 
in the ſaid county, on the — day of —— at the 
hour of to anſwer to the matter fo complained and in- 
formed of againſt him; and to  furmau alfa the ſaid A. W. 7 
appear before me at the ſame time and place, to tejtafy, his _ 
ledge in the fem Hes. And he you then there to certi 
yau ſhall haue done in the execution hereof. Herein fail you 2 
Given under my hand and ſeal this —— day Of — in 
toe year . 


Note, a ſeparate ſummans for a witneſs, in behalf of 
either of the parties, may calily be extracted from the 
premiſles, mufatis utaudis. 


C. Conviction for ſelling 0 without licence; / cn 
the 5 G. 3. c. 45, ſpecially directed by th 


tute. 


Middleſex. UE it remembred, that on this 
in the = 
was dzly convicted before me J. P. eſquire, one of his majeſtys 
juſtices of the peace for the caunty of M. for ſelling ale or beer, 
or other exciſcable liquors (as the caſe ſhall be) without being 
duly licenſed fo to do, according to the Aatutes in ſuch caſe made 
and provided, whereby he has forfeited the ou of this 
being the fir, , ſecond, or third offence (as the caſe ſhall be) 


beſides 


Alehouſes. 
beſides the coſts and expences of this convittion ; which coſts and 
expences 1 the ſaid juſtice of the peace do hereby aſcertain ani i 
75 at the ſum /. purſuant to the flatute in ſuch caſ- 
made and provided. Given under my hand and ſeal, the day 
and year aboye written. _ 1 


'D. Commitment on non-payment of the penalty 


for ſelling ale without licence; on the 53 C. z. 
c. 46. | 


To the conftable of in the ſaid 


Weſtmorland. 7 county, and to the keeper of his ma- 
jeſty's gaol at ——1n the ſaid cc unt; 


HERE AS A. O. of ——:in the county , 
yeoman, was on the day of —— f 

before me J. P. eſquire, one of his ſaid majeſty's juli. 0 
peace in and for the ſaid county, for 5 ale | beer, or «tir 
axciſeable liquors, as the caſe ſhall be] without being du, u- 
cenſed ſo to do, according to the flatutes in ſuch eaſe mace ch 
provided; whereby he hath forfeited the ſum of ferty ſhillings 
(this being the firſt offence), beſides the cofts and expences of his 
canvietion, which expences I have aſcertained and aſſed at 
the ſum of purſuant to the flatute in ſuch caſe made: 
And whereas the ſaid A. O. on the ſaid — day of 
bad notice of the ſaid conviction, and hath refuſed or neglected 
to pay, and hath not paid, the ſaid ſeveral ſums of forty ſhillings 
and : I do therefore hereby command you the ſaid con- 
fable, Is apprehend him the ſaid A. O. and him to convey to 
the ſaid gaal at aforeſaid, and deliver him to the ſaid 
keeper thereof, together with this precept : And I do hereby com- 
mand you the ſaid keeper of the ſaid gaol, to receive into your 
cuſtody in the ſaid goal him the ſaid A. O. and him there ſafely 
to keep for the ſpace of one month, unleſs he ſhall ſooner pay the 
faid ſeveral ſums of forty ſhillings and ——, and alſo the 
coſts, charges, and expences of executing the ſaid convittion. 
Gruen under my hand and ſeat, the day of: in 
the year —. ä 


The like will do for the ſecond, third, or other ſubſe- 
quent offence, mutatis mutandis. 


E. F. Precept 


Alehouſes. 5 


7 F. Precept to the high conſtable to iſſue war- 


— : rants to the petty conſtables, to ſummon ale- 
> caſe houſekeepers to be licenſed; on 5 & 6 Ed. 6. 
e day c. 25. 2 G. 2. c. 28. and 26 G. 2. c. 31. 


To John Bowneſs, gentleman, high con- 
Weſtmorland, 4 ſtable of the E Yard within the ſaid 
county, 


N purſuance of the flatutes in that caſe made, theſe are to 
] require you, on fight hereaf, to iſſue out your warrants to all 
petty conſtables belonging to the ſeveral conſlablewicks within 
your ſaid ward, in the form, or to the effect hereafter following. 
Given under our hands and ſeals the =—=day of ——, 


7 4 3; P. 

” ; K. P . 
le Form of the warrant as above directed : 

To 
2 Weſtmorland, 
as Faſt Ward {To the conflable of. 
his | | 

at virtue of a warrant from his majeſly's juſtices of the 
le. peace acting within the ſaid ward to me directed, you are 


— hereby required to give notice to all licenſed innkeepers and ale- 
2 1 within your con/lablewick, and alſo to all perſons 

ſcenſed (ſo far as the ſame ſhall come to your knowledge) who 
1 deo intend to offer themſelves to be licenſed at the next general 
to meeting of the ſaid juſtices for that purpoſe, that they do per- 
id ſonally appear before the ſaid juſtices at on the —— day 


1 of September next, at the hour of in the forenoon of 
ur the ſame day, to take or renew their licences for the year enſu- 
ly ing; and alſo to give them notice, that every perſon then and 
he there to be licenſed, muſt perſonally enter into a recogntzance in 
he the ſum of 10l, together with two ſureties in 51 each, or one 
J. ſurety in 10l, that they will not uſe or fuer any 1 
N games, and that they will keep good order and rule within their 


reſpeftive houſes and other places ; and if any ſhall be hindred 

by ſickneſs, or other reaſonable cauſe to be allowed by the ſaid 

% Juſtices, that he muſt procure two ſureties then and there to be 
bound in he manner in 10l each, ; 
And unto ſuch perſons as have not been licenſed for the year 
preceding, you are further to give notice, that no licence will 
be granted to any of them, unleſs he ſhall alſa, at the ſame time 
and place, produce a certificate under the hands of the wy 

an 
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and the a or bart of the churchwardens and averſcer; - 
of three i far rea lr r41ts aufe, 74 
Place where he Inhabiteth, ſetting forth that he Ly good fame 
and of ſober life and conver ſation, f rn 
And you are to make a return to the ſaid juſtices, ai the ſame 
time and place, in writing under your hand, containing 1 names 
7 all ſuch perſons as you ſhall have fummmed Jo to appear before 
hem as 1s aforeſaid, together with their dwelling places, and 
the figns by which their houſes are known. 

. e fail — Given under my hand at Raiſbeck in 
the ſaid county tbe— doy of in the y | 
th fail vamy th — lr of fe 


John Bowneſs, high conflable, 


G. Licence to keep an alehouſe; on the 5&6 
Ed. 6. & 35. 2 C. . 6. 28. and 6 GC. 2; 
c. 31. 


Weſtmorland, A T a general meeting of his majefty's juſ- 
f Eaſt Ward. tices of the peace for the ſaid county, at- 
ing within the alvin of the Eaſt Ward aforeſaid in the county 
aforeſaid, holden at in and for the ſaid diviſion, for li- 
c ing Bees tq keep common inns and alehouſes the ——— 


en 
= of September 7 dhe 1 Aon reign of our ſooc- 
7 A : Ti 4 T bu 3m, ©» © _y 

reigu lord George the third, of Great Britain, France, and 
Ireland, Ving, defender of the faith, and fo forth, and in the 
wont, \* re en n „ ee 

year £4 our lord —. 5 
e his majeſtys juſtices 2 the peace for the ſaid county, 
whoſe hands and ſeals are hereunto ſet (whereof one is of the 
<a », Wwack* ry TE: * n N 994 N 
_ ae led at the ſuid general meeting, do allow and 
licence A. B. yeoman, at Wo a — in Within the 
diviſion and county aforeſaig, to keep a common alchoufe or vice 
tuallin houſe, and to utter and ſell victualt, beer, ale, cydcr, 


and other exciſeable liquors, to be drank in the fame houſe where- 


in he now dibelleth, and not elſewhere, for one' whole year from 
the 29th day of this preſent month of September, and uo longer - 
So as the true affize in bread, beer, ale, and other liquors, 
Berthy allowed to be fold, be duly kept; and no unlawful gane 
or games, drunkenuſs or any other diſorder be ſuffered in his 
houſe, yard, garden, or backſide ; but that god order and rule 
be maintained and kept therein, according to the laws of this 
realm in that behalf made. Given under our hands and feals, 
the day and year firfl above written, 


If he hath not been licenſed the year before, then theſe 
words muſt be inſerted, (A certificate under the hands */ 


— having 


Alehouſes. 


mn having been firſt produced unto us, ſetting forth that. 
the ſaid —— ts of good fame, and of ober life and con- 
verſation. 


But if ſuch perſon hath been licenſed the year hefore, 
this certificate is not required ; and therefore to inſert the 
lame in all licences is abſurd ; and, if executed by the 
juſtices in ſuch form, muſt be in many inſtances not true. 


H. Recognizance of an alchouſekeeper z on 5 U 
6 £4. 6. c. 25. and 26 6. 2. c. 31. 


Weſtmorland. E it remembred, that on the —— day 

0 in the —— year of the reign 
if =— A. P. of in the county aforeſaid, innkeeper, 
and A. 8. of ——— yeoman, and B. S. of yeoman, 
perſonally came before us eſquires, juſtices of the peace 
fir the ſaid county, and acknowledged themſelves to owe to our 
ſaid uf lord the king, that is to ſay, the ſaid A. P. the 
ſum of rol, and the ſaid A. S. and B. S. the ſum of 51 
each, of good and lawful money of Great Britain, to be made 
and levied of their goods and thattels, lands and tenements re- 
ſpeftrvely, to the uſe of cur ſaid ſovereign lord the king, his 
hairs and ſucceſſors, if the ſaid A. P. ſhall make default in 
the condition underwritten. 

THE condition of this recognizance is ſuch, that whereas the 
ave-bounden A. P. is licenſed to keep a common inn and ale- 
b:uſe for one year from the 29th day of this preſent month of 
deptember, in the houſe where he now diuelletb at 
aforeſaid ; i, he the ſaid A. P. ſhall keep and maintain good 
eder and rule, and ſball ſuffer no diſorders or unlawful games 
i be uſed in his ſaid houſe, nor in any outhouſe, yard, garden, 
ir backſide, thereunto belonging, during the ſaid term, then 
{us recognizance ſhall be void. 


Taken and acknowleged the day and 
year abovewritten, before us. 


fs 
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| of the peace for the ſaid county, that A. O. of 


Alehouſes. 


I. Information of drunkenneſs ; on the 4 J. c. 5. 


and 21 J. c. 7. 


The information of A. I. of ——— in 
the county aforeſaid, yeoman, exhi- 
bited before me J. P. eſquire, one of 

Weſtmorland. his majeſty's juſtices of the peace for 


the ſaid county, the day of 
in the year who on his 
L oath ſaith, 


HAT A. O. of in the county aforeſaid, labourer, 

on the — day of — in the year ee at the 
pariſh of in the ſaid county, was drunk ; contrary 1 
the flatutes in 2 caſe made : And thereupon he the [aid A. I. 
prayeth that he the ſaid A. O. may forfeit the ſum of five 
ſhillings to the uſe of the poor of the ſaid pariſh, as by the ſaid 
fatutes is required. | a5 


Before me | 
J. P. 


K. Summons thereupon, 
Weſtmorland, ; To the conſtable of —. 


ORASMUCH as information upon oath hath been 
F made before me J. P. eſquire, one of his majeſty's juſtico 


in th? 
county aforeſaid, labourer, on the day of in the 
year at the pariſh of in the county aforeſaid, 
was drunk ; contrary to the ſlatutes in ſuch caſe made: Theſe 
are therefore to require you to ſummon the ſaid A. O. to c- 
fear before me at — in the ſaid county, on — the 

day of to anſwer unto the ſaid r and 
to ſhew cauſe «why the penalty of froe ſhillings ſhould not be le- 
vied on the goods of him the jaid A. O. for the ſaid offence; 
and be you then there ts certify what you ſhall have dine in 
the premiſſes. Given under my hand and ſeal, the —— 
day of in the year 


Note, the informer in this caſe may be a witneſs, having 
no ſhare of the penalty. 
And the juſtice may convict on his own view; and then 


the information and ſummons are needleſs. 
L L. Warrant 


Alehoules. 


I Wann to the churchwardens (if they ae not 
t at the conviction, or the offender makes 
default by not appearing) to receive the penalty 
of drunkenneſs ;' by the 4 J. c. 5. and 21 F, 


1 
Weſtmorland. (72 the churchwardens of the pariſh of 


in the ſaid county. 


ORASMUCH &@ A. O. in the county 

aforeſaid, labaurer, is convicted before me I. P. efquire, 
m2 of hit majeſty's juſtices of the peace for the ſaid county, for 
that he the ſaid A. O. on the day of in Fs year 
at the pariſh of in the ſaid county, was drunk, 
emtrary to the flatutes in ſuch caſe made; whereby he hath 
firfeited the ſum of fue ſhillings, to the uſe of the poor of the 
ſad pariſh : Theſe are therefore to require you to demand and 
rerve of and from him the ſaid A. O. the ſaid ſum of five 
ſhillings, to be by you accounted for to ta the uſe aforeſaid : And 
if he ſhall refuſe or neglect to pay the ſame, by the ſpace of one 
week after ſuch demand made ; that then you certify to me ſuch 
refuſal and neglect, to the end that ſuch proceedings may be had 
thereupon, as to juſtice dath appertain. Given under my hand 
gud ſeal, the day of —— in the year 


M. Warrant to levy the penalty of drunkenneſs, 
on non-payment ; by 4 J. c. 5. and 21 FJ. c. 7. 


Weſtmorland. 1 9 of — in the ſaid 


pe a A. O. of ——— in the pariſh of —— 
in the county aforeſaid, labourer, was on the 
ly of — convicted before me one of his majoſty s 
Juſtices of the peace for the ſaid county, for that he the ſaid 
. O. was on the =— day 0 drunk, at afore- 
aid, in the pariſh and county aforeſaid, by which he hath for- 
ated the ſum of 5 s. And whereas I the ſaid did 
ſu my warrant on the day of to the church= 
wardens of the pariſh of aforeſaid, to demand and re- 
ane the ſaid ſum of 5 s of and from the ſaid A. O. And 
Ulerea; it duly appears to me, as well on the oath of C. W. 
Ourchwarden of the pariſh of aforeſaid, as otherwiſe, 
wat they the ſaid churchwardens did on the — day of 
E 3 demand 
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aid diſtreſs, being firſt deducted. And if the ſaid A. O. be 
not able to pay the 2 ſum of 5s, and ſufficient diſtreſs can- 


ſame to me, together with the return of this warrant, Give 


under my hand and ſeal this — day of 


Alehouſes. 
demand the ſaid of 5s of and from the ſaid A. O. 
but that he 15 44 K a 4 X to ods ſame az 
aforeſaid, and that the ſame is not yet paid : Theſe are therefor, 
to command you forthwith to levy the ſaid ſum by diftraining th, 
goods of him the ſaid A. O. And if within the ſpace of [x] 
days next after ſuch diſtreſs by you taken, the — ſum, tope. 
ther with reaſonable charges for taking and keeping the ſaid 
diſtreſs, ſhall not be paid, that then you ds ſell the ſaid guads 
o by you diſtrained as aforeſaid, and out of the money ariſing 
by ſuch ſale, that you do pay the ſaid ſum of 5s to the church- 
wardens of the ſaid pariſh, for the uſe of the poor of the ſaid 
pariſh, rendering to him the ſaid A. O. the overplus upon di. 
mand, the neceſſary charges of taking, keeping, and ſelling the 


not be found whereof to levy the ſaid ſum, that you certify the 


N. Certificate by the conſtable of want of diſtreſs, 


Weſtmorland. C. con/lable of I the ſaid county 

© maketh oath this day 0 in 
the year before me the juſtice within- mentioned, that he 
hath made diligent ſearch for, but doth not know of, nor can find, 
any goods of the within-mentioned A. O. whereof to levy the 


within ſum of five ſhillings, 12 
Be fore me the ſaid 15 


juſtice, 


O. Commitment to the ſtocks for drunkennes, 
on inability to pay the penalty; on 4 J. c. 5: 
and 21 F. c. 7. | 


To the conſtable of ———— in the fail 

Weſtmorland. : county. 
HEREAS A. O. of —— in the ſaid coun), 
labourer, was on the — of —— convidlts 
before me one of his majeſty"s juſtice of the peace far tit 
ſaid county, for that he the ſaid A. O. was on the —— 4 
0 drunk at aforeſaid, in the pariſh” f 
in the ſaid county, whereby he hath forfeited the ſum "if 5% 
| | Ai 


 ”—_ 
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4 whereas it duly appears to me, that the ſaid A. O. is not 
able to pay the ſaid ſum of 5 8. Theſe are therefore to require 
you in his majeſty's name, to ſet him the ſaid A. O. in the 
alli, there to remain for the ſpace of fix hours. Given under 
my band and ſeal the —— day of ——. 


Almanacks. See Stamps, 
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Annuities. 


V ſeveral acts, oath of an annuitant's life is to be 

made before a juſtice of the peace, who ſhall give a 
certificate thereof, in order to intitle ſuch perſon to receive 
his annuity, 


Apothecary. See Phyſicians, 


Appeal. 
. Is word has two ſignifications in law; the one Appeal, what. 
is, removing a cauſe from an inferior court, or 

judge, to a ſuperior ; as from one or more juſtices, to the 
quarter ſeſſions. 

The other kind of appeal (which is the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's own private action; proſecuting alſo for the crown, 
in reſpect of the offence againſt the publick. 2 Haw. 
155. | | ; 
2. An appeal is brought in three caſes; 1. By a man ia what caſes an 
for a wrong to his anceſtor. 2. By a wife for the death pppcal may be 
of her huſband. 3. For wrong done to the appellants * 
themſelves, as in the caſe of robbery, rape, or maihem ; 
but this laſt is diſuſed, on account of the nicety of the 
pleadings, and the charge of the proſecution ; and the me- 
thod of imdictment is now generally taken. Mood, b. 4. 
9 ; 

3. Aperſon acquitted on an indietment of murder, ſhall within what 
ot be ſet at liberty, but ſhall be recommitted, or bailed, ume an appeal 


Appeals. 
till the year and day be paſt ; within which time an appel 
may be brought. 3 H. 7. c. 1, 

Appeal brought 4. It is certain that an appeal may be commenced be. 

before the Heriff fore the ſheriff and coroner, and removed from them into 

and coroner. the king's bench by certiolari. 2 Haw: 156. 

Before juſtices oo 5+ And it ſeems to be holden in Fitzherbert's abridg. 

tne peace. ment, that juſtices of the peace have power to receive ap- 

ö peals ; but there is much greater authority for the contrary 
opinion. 2 Haw. 156. 

Perſons acquit»- ©- If the perſon appealed ſhall be acquitted, the appel 

ted on appeal, lor ſhall be impriſoned for a year, and reſtore damages ty 
the party, and be grievouſly fined to the king. 13 KE. 

fa I. c. 12. That is, if the appeal ſhall appear to the 
court to have been malicious. 2 Haw. 198. 

Prodesi. 7. Foraſmuch as an appeal is the ſuit of the party, 
well as of the king, hence it is that the king cannot pu 
don an offender found guilty upon an appeal, as he may 
when found guilty upon an indictment : tor in ſuch cak 
he can only pardon for himſelf, but not for the party, 
2. Haw. 155. 
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Apples and pears. 


| HEREAS apples and pears are frequently ſold 
| | by meaſure, commonly called water-meaſure, the 
contents whereof are very uncertain ; therefore for the fu- 
ture, the ſaid meaſure ſhall be round, and in diamete 
cighteen inches and an half within the hoop, and eight 
inches deep ; and ſo in proportion : And every meaſure, 
commonly called water-meaſure, by which apples and pears 
are ſold, hall be heaped as uſually : And whoſoever ſhall 
ſell or buy any apples or pears by any other meaſure, ſhall 
forfeit 10s, half to the informer, and half to the poor, 
on conviction on the oath of one witneſs, before one ju- 
ſtice, (or mayor), to be levied by the petty conſtable by 
warrant of thg faid juſtice, by diſtreſs and ſale. 1 4 
fe. I. c. 15. % F. | 
But this ſhall not extend to any meaſure ſealed and al- 
lowed by the fruiterers company in London. / 2. 
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Concerning the robbing of orchards, ſee title Tl00d, 
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Apprehending offenders. See Arreſt 
IO Appꝛe⸗ 
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Apprentices. 
Concerning the ſettlement of apprentices, See title 
0 | 


+ 


J. Who may take apprentices. 
Il. Who are compellable to be bound apprentices. 
II. Binding. 
IV. Binding of poor apprentices. 
V. Money given to bind out poor apprentices. 
VI. Binding poor apprentices to the ſea ſervice. 
VII. Differences between the maſter and apprentice. 
VIII. Apprentice ſtealing his maſter*s goods. 
IX. Inticing away an apprentice. 
J. Aſigning apprentices. 
Al. Maſter dying. 
XII. Apprentices ſetting up their trades. 


1. Who may take apprentices. 


1. TD VERY perſon being an houſholder, and having In huſbandry, 

FE and uſing half a plough- land in tillage, may take 
an apprentice above the age of ten years, and under 
eighteen, to ſerve in huſbandry till twenty-one at the leaſt, 
or till twenty-four as the parties can agree. 5 El. c. 4. 

J 25. 

2, Every perſon being an houſholder, and twenty-four x, trades in 
years old at the leaſt, dwelling in any city or town corpo- towns corporate. 
rate, and exerciſing any art, miſtery, or manual occu- 
pation there, may retain the ſon of a freeman, not oc- 
cupying huſbandry, nor being a labourer, and inhabiting 
in the ſame, or in any other "tity or town corporate, to 
ſerve and be bound as an apprentice, after the cuſtom and 
order of the city of London, for ſeven years at the leaſt, ſo 
33 ſuch apprenticeſhip do not expire before the apprentice 
ſhall be twenty-four years of age. 5 El. c. 4. /. 26. 

But no Jeu? A dwelling in any city or town corporate, 
being a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch 
2pprentice ſhall have an eſtate of inheritance or —_— 
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of 40s a year, to be certified under the hands and ſeal; 
of three juſtices where the lands lie, to the mayor of that 
city or town corporate, and to be inrolled among the re- 
cords there. /. 27. | 

And the reaſon of this (Mr. Dalton ſays) ſeems to he, 
for that ſuch as are to be bound apprentices in towns cor. 
porate, if their parents be of a competent livelihood, then 
their maſters ſhall be not only better ſecured, but ſuch 
apprentices alſo in likelihood, ſhall have the better means 
to ſet up their trades after their times expired. And con- 
cerning ſuch, whoſe parents have not 408 a year, are fit- 
ter to be bound apprentices to huſbandry, and the like, 
in the country. Dalt. c. 58. 

But by reaſon of the great alteration in the value of 
money ſince that time, this proviſion is become of little 
uſe ; for an eſtate of 40s a year then, was equal to more 
than 1ol a year now, 

But the citizens' of London and Norwich may take and 
have apprentices, as before this act. ſ. 40. f 

* Every perſon being an houſholder, and twenty-four 
— coo 2 old 2 the leaſt, 2 not occupying huſbandry, nor 
dot corporato. being a labourer, dwelling in any market town not cor- 

porate, and exerciſing any art, miſtery, or manual occu- 

pation, may have to apprentice the child or children of 

| any other artificer, not occupying huſbandry, nor being a 

J labourer, inhabiting in the ſame or any other ſuch market 
N town in the ſame ſhire. 5 El. c. 4. ſ. 28. 

But no perſon dwelling in any 00 market town, be- 

| | ing a merchant, mercer, draper, geldſmith, ironmonger, 


imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that his fath er and mother ſhall hay? 
| an eſtate of inheritance or freehc)Id of 31 a er to be 
| certified under the hands and ſeals of three juſtices of the 
| | ſhire where the lands lie, to the b.cad officer of ſuch market 
| town where ſuch apprentice ſhall be taken, there to be in- 
1 rolled of record. /. 29. g 
| hogan 4. Any perſon uſing the are of a ſmith, wheelwright, 
| ploughwright, millwright, c2xpenter, rough maſon, plai- 
| ſterer, ſawyer, limeburner, b tickmaker, bricklayer, tyle!, 
| ſlater, helier, tyle-maker, li z.en-weaver, turner, Coope!, 
| miller, earthen potter, woo) den-weaver weaving houſhold 
. cloth only, fuller otherwiſe t alled tucker or walker, burnet 
| of oare and woad aſhes, tha'scher or ſhingler, whereſoever 
| he ſhall dwell, may take the : ſon of any perſon as appren- 
| tice, albeit his parents have no land. 5 El. c. 4. / 30. 
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5. Every owner of a ſhip or veſſel, and every houſholder Seamen, 


exerciſing the trade of the ſeas by fiſhing or otherwiſe, and 
every gunner commonly called a canoneer, and every ſhip- 
wright may take apprentices for ten years or under; and 

apprentice ſo taken, being above ſeven years of age, 
ſhall be by the ſame covenants bound, ordered and uſed 
to all intents, according to the cuſtom of London, ſo that 
the covenant or bond of apprenticeſhip be made by wri- 
ting indented, and inrolled in the town where the appren- 
tice ſhall be inhabiting, if it be a town corporate; if not, 
then in the next town corporate : For which inrollment 
ſhall be paid not above 12d. 5 El. c. 5. , 12. 
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b. Every perſon that ſhall have three apprentices in any xumber re- 


the crafts of a clothmaker, fuller, ſneerman, weaver, tay- 
lor, or ſhoemaker, ſhall keep one journeyman ; and FM 
every other apprentice above three, one other journeyman, 
on pain of 101, half to the king, and half to him that 
ſhall ſue in the ſeſſions or other court of record; or if it 
isin a town corporate, then to be applied as by the char- 
ter. 5 El. c. 4. þ 33 

No hatmaker ſhall have above two apprentices at one 


time, nor thoſe for any leſs term than ſeven years, on - 


pain of 51 a month, half to the king, and half to him 
that ſhall ſue in any court of record : But this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
by indenture for ſeven years, and his term not to expire 
before he be twenty-two years of age. 1 F. c. 17. 


JS. 

© if of ſtuffs in Norfolk and Norwich, that ſhall 
employ two apprentices, ſhall alſoemploy two journeymen 
and no maſter ſhall have above two apprentices, or any 
week boy, to weave in the ſaid trade; on pain of 51 a 
month to the king. 13 & 14 C. 2. c. 5. / 18. 


IT. Who are compellable to be bound apprentices. 


1. If any perſon ſhall be 7 by any houſholder, Who call be 
uſing half a ploughland at leaſt in tillage, to be an ap- bound. 


prentice and to ſerve in huſbandry, or in any other art, 
miſtery, or ſcience before expreſſed, and ſhall refuſe ſo to 
do, then on complaint of ſuch houſekeeper to one juſtice 
(or head officer) he ſhall ſend for the perſon refuſing ; and 
if he ſhall think the ſaid perſon meet to ſerve, and ſuch 
perſon refuſe to be bound, he may commit him to ward, 
there to remain until he be contented, and will be bound. 


5 El. c. 4. ſ. 35. - 3 
. Bu 


2 
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2. But no perſon ſhall be bound to enter into any ap- 
prenticeſhip, other than ſuch as be under the age of twen- 


ty-one years. 5 El. c. 4. /. 46. 


Upon the whole, the aforeſaid directions about the 
value of the parents eſtate, and ſuch like, are become 
entirely obſolete, and of no uſe, and therefore had better 
be repealed. The reſtrictions were originally intended 
(as appears by the ſtatute, 9 H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la 
bourers in ancient time. And this ſtatute of the 5 Eliz, 
is only a re-enaCting, as it were, of former ſtatutes; and 
expreſſeth, that any perſon being an houſholder may take 
apprentice the ſon of any freeman, not occupying huſbandry, 


nor being a labourer. 


II. Binding. 


1. One cannot be bound an apprentice without deed, 
I Salk. 68. n 
2. And by the 5 El. c. 4. it muſt be by deed indented. 


45. 

M. 1 G. 2. Smith and Birch. An action was brought 
4 the defendant, for enticing away and detaining the 
plaintiff's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began, This indenture, &c. but 
in fact the parchment was not indented, but was a deed 
poll. On exception taken to the deed, it was inſiſted that 
the young man was not an apprentice, becauſe he was not 


bound by an indenture. An infant can be bound no other 


way than as the ſtatute of 5 El. directs, which is by in- 
denture, and nothing can make this good. The deed 
cannot now be indented, for that would be a forgery. 
Therefore unleſs the plaintiff ſhews the apprentice to be 
of full age at the time of ſigning ſuch deed, he cannot be 
accounted his apprentice, and by conſequence no action 
can lie for detaining the apprentice; neither can the plain- 
tiff prove him to be his ſervant by this deed, for he has 
declared for an apprentice, and muſt prove him ſo to 
be. Therefore the plaintiff was nonſuited. Se. Ca. J. I. 
222. | 

But with reſpect to ſettlements, it is enacted by the 31 
G. 2. c. 11. that the apprentice may gain a ſettlement un- 
der ſuch writing, altho' it ſhall not be indented. 


3 And 


p- 


, 
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3. And an apprentice muſt be retained by the name of And by the name 
an apprentice expreſsly, otherwiſe he is no apprentice, tho" of an apprentice, 
he be bound. Dal. c. 58. 

4. And all indentures, covenants, promiſes, and bar- Binding other. 
gains, ſor having or taking apprentices, otherwiſe than wiſe, void. 
by the ſtatute of 5 El. ſhall be clearly void in the law to 
all intents and purpoſes; and every perſon that ſhall take 
any apprentice contrary to the ſaid act, ſhall forfeit 101, 
half to the king, and half to him that ſhall ſue in the ſeſ- 
ſions, or other court of record; or if it is in a town cor- 
porate, then to the uſe of ſuch town as by the charter, 5 El. 

c. 4. jo 41. % ; 

p 57 the ſeveral ſtamp acts, the binding (excpt it be Stump. 
of pariſh apprentices) ſhall be on a 2s 6d ſtamp; and 
the ſame ſhall not be given in evidence in any court till - 
it be ſtamped, and the duties paid. | 

6. And by the 8 Ann. c. 9. Beſide the ſaid ſtamps and Additional 
duties, there ſhall be paid the duty of 6d for every 20s flame. 
of every ſum of 50l or under; and the duty of 1s for every 
20s of every ſum above 501 given with any apprentice ; 
and proportionably for greater or leſſer ſums ; to be paid 
by the maſter. /. 32. 

And where any thing, not being money, ſhall be given 
with ſuch apprentice, the duties ſhall be anſwered for the 
ralue thereof. /. 45. 

But this ſhall not extend to any apprentice, put out at 
the common charge of any pariſh or townſhip, or out of 
any publick charity. /. 40. 

And the full ſum ſhall be inſerted in the indenture in 
words at length, and ſhall bear date on the day ot the ex- 
ecution thereot; on pain that the maſter thall forieit dou- 
ble, half to the king, and half with full coſts to him that 
hall ſue. /. 35. 

And no ſuch iadenture ſhall be given in evidence in 
any ſuit to be brought by any the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt ot his know- 
ledge, the ſum therein inſerted was really and truly all that 
was directly or indirectly to be given with ſuch apprentice. 


43. 

The ſaid indentures, within the bills, ſhall be brought 
to the head office to be ſtamped with a ſtamp for that pur- 
poſe, and the duties paid within one month after date. 
/ 36. 

And elſewhere ſhall be brought either to the head office 
within the bills, or to a collector of the ſtamp duties out of 

ä the 
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the ſaid limits, in two months after date, and the duticz 
thereupon ſhall be paid, and the indenture ſtamped, if it 


de at the ſaid head office; otherwiſe ſuch collector ſhall 


indorſe on the indenture, a receipt for the duties in words 
at length, and ſubſcribe his name thereto, b 

And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 
date, and elſewhere within fix months, be brought to the 
head office to be ſtamped. /. 38. 

And all ſuch indentures wherein ſhall not be inſetted the 
full ſum directly or indirectly given, or whereupon the du- 
ties ſhall not be paid, or which ſhall not be ſtamped within 
the time limited, ſhall be void, and not available in any 
court or place, or to any purpoſe whatſoever ; and the 
apprentice ſhall be incapable of exerciſing the ſaid trade. 


7 „l. 
oreover, by the ꝙ Ann. c. 21. If the maſter ſhall ne- 
2 to pay the duties within the time limited, he ſhall 
orfeit 501, half to the king, and half with full coſts to him 
who ſhall ſue, /. 66. 

And by the 18 G. 2. c. 22. If he ſhall neglect to pay 
the ſame as aforeſaid, he ſhall, beſides all other penalties, 
forfeit double duty. /. 23, 24. | 

But there is generally an indemnifying clauſe in ſome 
act in almoſt every ſeſſion of parliament, for relief of per- 
ſons who have omitted to pay the ſaid duties, or to inſert 
the ſaid ſums in words at length; provided they pay the 


duties, and tender the indentures to be ſtamped, within a 


time therein limited, 
And by the 20 G. 2. c. 45. If any maſter, having for- 
feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties, the indenture ſhall be valid, 
and the penalties diſcharged. { 3 
And if after the maſter ſhall have forfeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 
under his hand ſigned in the preſence of one witneſs, require 
his maſter to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch pay- 
ment demand of his maſter double the ſum contracted 
for in the indenture, and if not paid in three months 
after, may recover the ſame by action at law, with full 
eoſts. And the apprentice immediately after payment " 
t 


tics 


the ſaid double duties (if his apprenticeſhip ſh 
then expired) and ſignifying by writing under 


| 6r 
all not be 
his hand, 


that he deſires to be diſcharged from his apprenticeſhip, 
ſhall be diſcharged accordingly, and ſhall have the fame 
benefit of the time he hath ſerved as he would have had 
in caſe he had been aſſigned, or turned over to a new ma- 


ſter. /. 6, 7. 
. where any proſecution ſhall be commenced __ 
the maſter for the penalties, if the apprentice ſhall pay 
the double duty at any time in two years after the end of 


his apprenticeſhip, he — thereupon exerciſe his 
the indenture ſhall be vali 


other proper officer of every city and corporate 


trade, and 


d, and may be given in evidence. 


8. 
4 Finally, by the 5 G. 3. c. 46. Every chamberlain and 


town, and 


company, where any clerk or apprentice or ſervant obtains 


his freedom by ſervitude, ſhall enter in a book 


to be kept 


for that purpoſe, the names of all ſuch clerks, apprentices, 
and ſervants, as ſhall be put out within the juriſdiction of 


ſuch city or town corporate, and alſo the names 


and places 


of abode of the maſters or miſtreſſes, and of the ſums of mo- 
ney [but it is not ſaid, or other things eguivalent] given or 
contracted for, and the trade or profeſſion which they are 
to learn; and the date of the indentures: on pain of 201, 
half to the king, and half to him that ſhall ſue in any 


court of record, with full coſts, ,. 18, 41. 


And all printed indentures ſhall have the following me- 


morandum printed under the ſame; via. The 
* covenant, article, ar contract muſt bear da 


indenture, 
te the day 


« it is executed; and what money or other thing is given 
or contracted for with the clerk or apprentice, muſt be 


« inſerted in words at length; and the duty 


paid to the 


* ſtamp office, if in Lenden, or within the weekly bills 


* of mortality, within one month after the 


execution, 


and if in the country, and out of the ſaid bills of mor- 
* tality, within two months, to a diſtributor of the ſtamps 
* or his ſubſtitute ; atherwiſe the indenture will be void, 


* the maſter or miſtreſs forfeit 501 and anoth 


er penalty, 


* and the apprentice be diſabled to follow his trade, or to 
de made free.” And if any printer, ſtationer, or other 


perſon, ſhall ſell or cauſe to be ſold any ſuch 
without ſuch memorandum being — 


he ſhall forfeit 101 in like manner. /. 19. 
7. It ſeems clearly agreed, that by the common law in- Infant bound 
annot bind tho" under age. 


themſelves 


ſants, or perſons under the age of 21 years, c 


indenture, 


under the ſame; 
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themſelves apprentices, in ſuch a manner as to intitle their 
maſters to an action of covenant, or other action, for de- 
parting the ſervice, or other breaches of their indentures: 
which makes it neceſſary, according to the uſual practice, 
to get ſome of their friends to be bound for the faithful 
diſcharge of their offices, according to the terms agreed on, 
Bac. Abr. Maſter and ſervant. B. 

But by the ſtatute of 5 El. c. 4. Foraſmuch as there 
hath been ſome doubt, whether any perſon under 21 years 
of age, and beund to ſerve as an apprentice, in any other 
place than the city of London, ſhall be bound, accepted, 
and taken as an apprentice; it is enacted, that every ſuch 
perſon who ſhall be bound by indenture, to ſerve as an ap- 
prentice,' in any art, ſcience, occupation, or labour, ac- 
eording to this ſtatute, albeit he be within the age of 21 
years, ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures, 

42, 43. | | 
But his is to. be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho* an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
prentice for ſeven years, he may have the benefit to uſe 
his trade; yet neither at the. common law, nor by any 
words of this ſtatute, a covenant or obligation. of an in- 
fant for his apprenticeſhip ſhall bind him, but if he miſ- 
behave himſelf,” the maſter may correct him in his ſervice, 
or complain to a juſtice to have him puniſhed, according 


to the ſtatute, But no remedy licth againft an infant up- 


on ſuch covenant. Cro. Car. 179. | 

But if his father, or other perſon, doth covenant for 
him ; ſuch covenant ſhall- bind the father, or ſuch other 
perſon : as in the caſe of I/hitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants 
to pay the apprenticeſhip money ; the ſon covenants to 
account for his maſter's goods; and in the concluſion, the 
father and ſon each bind themſelves for the true performance 
of all covenants and agreements therein. By the court: 
The end of binding the father was to anſwer wrongs done 
by the ſon, and he muſt anſwer for any; and the covenant 
that each did bind himſelf muſt be ſo, where the {ſon is 
bound to peform the thing for which the covenant was 
made; and this clauſe is uſually inſerted, that the tove- 
nants may be taken diſtributively, to wit, that each of the 
covenantors ſhould perform his part; and this makes the 
covenant of the ſon bind the father, who covenanted for 
him as well as for himſelf, 8 Med. 190. 


But 
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But a covenant between the maſter and a third perſon, 
e infant not being party, maketh not an apprenticeſhip. 
2 Salk, 479- | | | 


IV. Binding of poor apprentices. 


1. The churchwardens and overſeers, or the greater Power to bind. 


part of them, by the aſſent of two juſtices [1 may 
bind (A) any ſuch children, whoſe parents they ſhall judge 
not able to maintain them, to be apprentices where they 
hall ſee convenient, till ſuch man child ſhall come to the 
age of 24, and ſuch woman child to the age of 21 or mar- 
rage; the ſame to be as effectual to all purpoſes, as if ſuch 
child were of full age, and by indenture of covenant bound 
him or her ſelf. 43 El. c. wg 5. 

[This power of binding till the age of 24 ſeems cruel, 
and liable to many inconveniencies : within the bills of 
mortality, this is reſtricted by the act of 7 G. 3. c. 39. 
and it is pity that the proviſion ſhould not be made gene- 
ral throughout the kingdom. Which act, reciting that it 
often diſturbs the peace of domeſtic life, checks marriage, 
and diſcourages induſtry, to place out pariſh boys to the 
ze of 24 years, therefore enacteth, that it ſhall be law- 
ful to bind out boys as well as girls apprentices by the 
pariſh officers, and alſo by the governors of the foundling 
hoſpital, for the term of 7 years, or till they ſhall attain 
licir reſpective ages of 21 years, and no longer.] 


2. And all perſons, to whom the overſeers ſhall by the Power to take, 


43 El. bind any children apprentices, may take and keep 
them as apprentices, 21 FJ. c. 28. 3 C. c. 4. / 22. 


3. By the ſeveral ſtamp acts, the indenture muſt be on Indenture to be 
a ixpenny ſtamped piece of paper or parchment ; but is ſtamped. 


exempted from the additional ſtamps and duties for money 
even with the apprentice. 


4. And where any poor child ſhall be appointed to be Perſons refuſing 
bound apprentice by the 43 El. the perſon to whom he is 0 talks. 


appointed to be bound, ſhall receive and provide for him, 
and alſo execute the other part of the indentures ; and if 
he ſhall refuſe fo to do, oath being thereof made by one 
ot the churchwardens or overſeers, before two juſtices, he 
ſhall forfeit x01, by diſtreſs and fale, by warrant (B) of 
ſuch juſtices, to the uſe of the poor of the pariſh or place 
where the offence was committed ; ſaving always to the 
perſon to whom any poor child ſhall be appointed to be 
bound apprentice, if he ſhall think himſelf aggrieved there- 
by, his appeal to the next ſeffions, whoſe order therein 
ſal! be final. 8& 9 N. c. 30. ſ. 5. COD 
n 
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And as the churchwardens and overſcers have power to 
place out poor children, therefore they are proper judge; 
of perſons who are fit to be their maſters ; and thoſe are, 
all perſons, who by their profeſſion or manner of living, 
have occaſion to keep ſervants; but the ſame are to be ap- 
proved of by the juſtices, and if ſuch maſter is difſatified, 


he may appeal to the ſeſſions, Dat. c. 58. 


T. 13 W. Minchamp's caſe, Two juſtices bound an 
apprentice to a merchant : He appealed to the ſeſſions, and 
the order was diſcharged. And now the court, on con- 
ſideration of the matter, confirmed the order of ſeſſions; 
becauſe the act having made perſons compellable to take 
apprentices, and given an appeal to the ſeſſions, it was in 
the diſcretion of the juſtices at ſeſſions to determine, whe- 
ther it was or was not fitting to put an apprentice upon 
any one; and therefore the court would not diſturb what 
the ſeſſions had done, but confirmed the order. 2 Sali, 491. 

E. 13 Ann. 9, and Wagſtaff. It was moved to quaſh an 
order to compel a perſon to take an apprentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at 
the end of the term, ſhall give his apprentice two ſuits of 
cloaths, Upon debate, the court held this to be ill; for 
the juſtices during the term of his apprenticeſhip cannot 
order him wages, they muſt only order him a maintenance 
as an apprentice, and cannot order him any thing after 
the term is ended. So the order was quaſned. Foley 205, 
Se. C. V. 1. 48. at * 4 


V. Money given to bind out poor apprentices 


By the 7 J. c. 3. All money given by any perſon to be 
confacally Weise for the bin ing e Lee ſhall 
be employed in manner following, unleſs otherwiſe ordered 
by the givers ; viz, All corporations of cities, boroughs, 
and towns corporate, and in places not corporate, the mi. 
niſter, conſtables, churchwardens, overſeers, or the moſt 
part of them, ſhall have the nomination and placing of 
ſuch apprentices, and ordering of ſuch money; and if the 
ſhall not employ the ſame accordingly, every perſon ol. 
fending ſhall forfeit 316 s 8 d, half to the poor, and, half 
„„ 1. iba 

And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the ſum, unto 
ſuch corporation, or to the other perſons appointed by this 
act in places not corporate, to take care of it, on condition 


to repay it at the end of ſeven years, or within three months 


thereof ; and if the apprentice ſhall happen to dic mo 
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the ſeven years, then within one year after ſuch death, 
and if the maſter ſhall dic, then wichin one year after ſuch 
maſter's death. /. 3. 

And the ſaid money ſhall always be put forth in three 
months after it ſhall come to the ſaid parties hands; and if 
there are not then fit perſons to be bound apprentices, with- 
in the places where the money is given to be employed, it 
ſhall be diſpoſed of for binding ſome of the — chil- 
dren of any adjoining pariſh. . 4. | 

And choice ſhall > Lins be made of the pooreſt children; 
and no ſuch apprentice ſhall be above 15 years of age 
when bound, / 5 . 

And the ſaid perſons, in places not corporate, ſhall yearly 
within a month after Eaſter, account to their ſucceſſors 
before two juſtices dwelling in or next to the place. /. 6. 

And if any of the truſtces ſhall break their truſt, or 
commit any offence for which no penalty is given by this 
act; any perſon may petition the lord chancellor, who 
may iſſue a commiſſion to hear and determine the ſame, 
and may levy the money miſemployed upon ſuch defaulters, 
or otherwiſe upon ſuch able inhabitants of the place, as 
they ſhall think fitteſt ; and perſons aggrieved may appeal 
to the lord chancellor. / 7. | 


VI. Binding poor apprentices to the ſea-ſervice. 


1. It ſhall be lawful for two juſtices, and for the head who may be 
officers in corporations, and for the churchwardens and bound. , 
' overſeers of the ſeveral pariſhes or townſhips, with the 

conſent of ſuch juſtices or head officers, to bind and put 
> be ¶ out any boy of the age of ten years or upwards, or who 
ball BY ſhall be chargeable, or whoſe parents ſhall be chargeable, 
red BY or who ſhall g foralms, to be an apprentice to the ſea- 
ſervice, to any ſubject being maſter or owner of any ſhip 
m. or veſſel, until he ſhall attain the age of 21 years. 2 & 

3 Ann. c. 6. ,. 1. | £2388 
8 And every perſon to whom any poor pariſh boy ſhall be 
a put apprentice by the 43 El. may, with the conſent of two 
6 1 juſtices dwelling near the pariſh where ſuch poor boy was 
ail bound, or with the like conſent of the chief officer in a 
corporation, at the requeſt of the maſter, his executors, 


- 
29 


E30 of n 


be adminiſtrators or aſſigns, by indenture aſſign over ſuch 
es poor boy apprentice, to any maſter or owner of a ſhip or 


vefle}, uſing the ſea ſervice, during the remaining time of 
88 dis apprenticeſhip. /. 6. | 
aths 2. And every maſter or owner of a ſhip, from 30 to 50 Who fall take. 
ton burden, ſhall be obliged to take one ſuch apprentice, 
oL, I, F and 
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and one more for the next 50 ton, and one more for every 
hundred ton ſuch ſhip ſhall exceed the burden of an hun- 
dred ton; on pain of forfeiting rol to the poor of the pa. 
riſh from whence ſuch boy was bound. /. 8. 

But no maſter ſhall be obliged to take any ſuch appren- 
tice, under 13 years of age, or who ſhall not appear to be 
fitly qualified both as to health and ftrength of body for 

os that ſervice. 4 An. c. 19. /. 16. 

Aye to ke in- 3. The boy's age ſhall be inſerted in the indenture, be- 

ſerted in the in- ing truly taken from a copy of the entry in the regiſter- 

3 book (where it can be had), which copy ſhall be given and 
atteſted by the miniſter without fee : And where no ſuch 
entry can be found, two ſuch juſtices, and ſuch head ofi- 
cers, ſhall as fully as they can inform themſelves of ſuch 
boy's age, and from ſuch information ſhall inſert the ſame 
in the indentures. 2 & 3 An. c. 6. ſ. 1. 

Wers 4. And the churchwardens and overſeers ſhall pay down 

Mall be given to the maſter, at the time of the binding, the ſum of 50s, 

with him. for cloathing and bedding ; and the charges by this act ap- 
pointed ſhall be allowed on their accounts. 2 U 3 4n, 


\ C. 6. /. 2, | 
Indentures tobe 5. The churchwardens and overſeers ſhall ſend the in- 2 
regiſtered, dentures to the collector of the cuſtoms at the port where- 


unto the maſter belongeth ; who ſhall enter the indenture 
in a book, and make an, indorſement upon the indenture 


of the regiſtry thereof, ſubſcribed by him, without fee, : 
x And if he ſhall neglect or refuſe to enter ſuch indentures, Ife 
and indorſe the ſame, or make falſe entries, he ſhall forfeit In 

5/ to the poor of the pariſh from whence ſuch boy was 
bound. 2& 3 An. c. 6. ſ. 5. | 4 
Apprentice how 0 Such apprentice ſhall be conveyed to the port to Ws, 
conveyed to the which his maſter belongeth, by the churchwardens and e. 
port. overſeers, or their agents; and the N thereof ſhall 
be paid as by the vagrant act of 11 & 12 W. 2 & 3 4". a. 
c. 6. 7. 10. ; he 
That is to ſay, out of the gaol and marſhalſea money; Meer 
which by tfie 12 G. 2. c. 29. is directed to be paid out of WM, 
| the general county rate. fer 
Covnterpart io 7. The counter part of the indenture ſhall be ſealed BI | 
be chen executed. and executed by the maſter, and atteſted by the gollector of bot 
the port, and the conſtable or other officer who carries the Wh... 
apprentice ; which officer ſhall tranſmit ſuch counterpart to p 


the churchwardens and overſeers of the place from whence 

the apprentice was bound. 2 & 3 An. c. 6. 11. 
protect lor from g. And the collector or his deputy ſhall tranſmit a cer- 
deing impreled. ti cate under his hand, to the commiſſioners of the ad- 
 mMiralty, containing the name and age of ſuch arent! 


res, 
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and to what ſhip he belongs; and on receipt of ſuch certi- , 
fete, a protection ſhall be made and given gratis to ſuch 
apprentice, till he attain the age of 18 years. 2 & 3 An 
. b. /. 5+ 

A Ly perſon who ſhall voluntarily bind himſelf 
apprentice to the ſea-ſervice, ſhall not be impreſſed for 
three years from the date of his indentures ; which in- 
dentures ſhall be regiſtred, and certificates thereof given 
and tranſmitted by the collector as aforeſaid ; on receipt 
of which certificates protections ſhall, be made and given 
for the firſt three years, without fee. :d. /. 15. 

But by 4 An. c. 19. No perſon of the age of 18 years 
ſhall have any protection from being impreſſed, who ſhall 
have been in any fea ſervice, before he bound himſelf ap- 
prentice. / 17. 4 

But every perſon not having before uſed the ſea, wo 
ſhall bind himſelf apprentice to ſerve at fea, ſhall be ex- 
empted from being impreſſed for three years: and the com- 
miſhoners of the admiralty, on due proof of the circum- 
ſtances, ſhall grant a protection accordingly, without fee, 

12. C. 2. c. 17. 

q. When ſuch pariſh or voluntary apprentice ſhall be im- when impreſſeg 
preſſed, or voluntarily enter into the king's ſervice, the — 3 to 
owner or maſter, his executors, adminiſtrators, or aſſigns *'* #98% 
ſhall be intitled to able ſeamens wages, for ſuch of the ap- 
prentices, as ſhall upon due examination be found quali- 
hed for the ſame, notwithitanding their indentures of ap- 
prenticeſhip, 2 & 3 An. c. G. .. 17. 

10. Such poor boys bound out, or aſſigned over; to the Exempted from 
ſea ſervice, until they ſhall attain to the age of 18 years, de 6d a months 
ſhall be exempted from the payment of 6d a month to 
Grremoich hoſpital. 2& 3 An. c. 6 / 7. 

11. Every maſter ſo obliged to take ſuch apprentice, Maſter to enter 
Nall after his arrival into any port aforeſaid, and before bu apprentices 
he clears out of ſuch port, give an account in writing un- HG 
Ger his hand, to the collector, containing the names and 
tumber of ſuch apprentices as are there remaining in his 
ſervice. 2 & 3 An. c. 6. ,. g. 

12. And every cuſtom- houſe officer ſhall inſert at the —.— — 
bottom of their coquets, the number of men and boys on — * 
ward the reſpectiye ſhips at their going out, deſcribing the 
oprentices by their names, ages, and dates of their inden- 
ures, for which no fee ſhall be taken. 2 U 3 Au. c. 6. . 14. 

13. And the collector in the port ſhall keep a regiſter, Regiſtry to be. 
Mntaining the number and burden of all ſhips belonging Cette the 
o the port, together with the maſters or owners names, 


d alſo the names of all ſuch apprentices in ſuch ſhips, 
"Fs and 


Whether the 
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and from what pariſhes and places they were ſent; and 
ſhall tranſmit (gratis) true copies thereof ſigned by him, 
to the quarter ſeſſions, or to ſuch towns corporate, pa- 
riſhes, or places, when and ſo often as he ſhall be reaſon- 
ably required ſo to do; and every collector refuſing at 
neglecting to ſend ſuch copy, ſhall forfeit 51, to the poor 
of the pariſh from whence ſuch boy was bound, 2 & ; 

e. 6. / 13. | 

Differences bo- 14, Iwo juſtices near the port, and mayors of towns 

tween ſuch maſ- corporate, in or near adjoining to ſuch port to which ſuch 

— ſhip or veſſel ſhall at any time arrive, may determine all 
complaints of ill uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to the ſea ſervice, and make ſuch order thercin 
as they are now enabled by law to do, in other caſes be- 
tween maſters and apprentices. 2 & 3 An. c. 6. ſ. 12, 

Penalties, 15. All the penalties aforeſaid ſhall, by warrant of two 
juſtices of the county, city, or town corporate, be levied 

y diſtreſs and ſale. 2& 3 An. c. G. ſ. 18, 

Maſter dying. 16. If any maſter who hath been obliged to take ſuch 
pariſh boy an apprentice, ſhall die, during the term; his 
widow, or his executor or adminiſtrator, may aflign over 
ſuch apprentice to any other maſter who hath not his com- 
plement of apprentices. 4 A. c. 19. / 16. 


Note, By the 2 G. 3. c. 15. Maſters, apprentices, ma- 
riners, and others employed in fiſhing-veſſels upon the 
coaſts, are exempted, during ſuch their employment, from 
being impreſſed. /. 22, 23, 24, 25. 


I. Differences between the maſter and apprentice. 


Mafter may cha- 7, The maſter is allowed by law with moderation to 
— his appren* chaſtiſe his apprentice. Dalt. c. 588. 
2. An apprentice being by deed, cannot be diſcharged 
maſter himſelf but by deed : but the maſter and apprentice may, by agree- 
can diſcharges ment between themſelves, leave each other; and if ſo, 
his apprentice then the maſter may give leave under his hand for the ap- 
prentice to depart ; and then one juſtice out of ſeſſions ma 
diſcharge him, allowing the cauſe of his departure. Dat 
c. 58. 6 Mad. 182. | h 
But if the maſter and his apprentice cannot agree, the 
may proceed in one of theſe two ways; either upon the 


ſtatute of the 5 El. c. 4. or upon the ſtatute of 20 C. 
c. 19. 
4.B 
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n +. By the 5 El. c. 4. If any fuch mafter all mifuſe or Differences be- 
him, E 2 his apprentice, or the ſaid &pprentice ſhall have any — the maſter 
» ba. f cauſe to complain, or the apprentice do not bis duty to his by 5 El. c. 4. 
aſon- ter, then the ſaid maſter or apprentice being gricved, and 


1g or wing cauſe to complain, ſball repair unts one juſtice (C D) 
poor T the county, or to the mayor or other head officer of the city, 
 & 3 When corporate, or market-town, or ether place where the maſter 


kwelleth ; who ſhall by hrs wiſdom and diſcretion take ſuch order 
ud direction between the maſter and his apprentice as the equity 
of the cauſe ſhall require : and if for want of good conformity in 
the maſter, the ſaid juſtice (ar hea d officer, cannot compound 


owns 
1 ſuch 
ie all 


ntice, Nd agree the matter, be hail take bond of the ſaid mafter to ap- 
es ap- ¶ Naar at the next ſeſſions ; and on his appearance, and hearing 
erein WWF the matter there, if it be thought meet to diſcharge the ſaid 
s be- N Vyyrentice, then the juſtices, or four of them at the leaſt (x Q.) 
2, r the ſaid mayor or other head officer, with the conſent of three 
f two Wether of bis brethren, or men of beft reputation in ſuch city, 
levied ¶ Wu corporate, or market town, ſhall have potuer, in writing 


E) under their hands and ſeals, to pronounce and declare, that 
hey haue diſcharged the ſaid apprentice of his apprenticehaod, 
md the cauſe thereof > And the faid writing, being inrolted by 
be clerk of the peace, or town-clerk, amongft the records, ſhall 
te a ſufficient diſcharge for the apprentice againſi his maſter, his 
xecutors and adminiftrators. And if the default ſhall be found 
be in the apprentice, then the ſaid juſtice, or the ſaid mayer 
ö, ma- her head Meer, with the aſ}iſtance aforeſaid, ſhall cauſe 
n the due correftion and puniſhment to be e e unto him, 
„from y their wiſdom and diſcretions ſhall be thaught meet. ſ. 35. 

If any ſuch maſter] That is, any ſuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified ; 
and the former reſolutions confined the ſenſe of the ſtatute 
o ſuch trades only, but the later adjudications ſeem to 
xtend the equity thereof to other GPas not mentioned in 
te ſtatute ; as in the following inſtances : 

M. M. K. and Gately. On a certiorari it was moved 
d quaſh an order of ſeſſions, for the diſcharge of one Ed- 
ard Green from his apprenticeſhip to the defendant Garety. 
he fact was, that Gately was a mountebank, and being 
ta place in Yorkfoire, where he kept a publick ſtage, 
en was by indenture bound apprentice to him in this 
anner, viz, to Robert Gately, ſurgeon, to learn the trade 
e now uſeth; and immediately he went upon the ſtage, 
nd eyer fince continued in the employ. After which, 
ting with his maſter Gately in Middleſex, he complained 
»the juſtices, that his maſter did not teach him the trade. 


3. en which they diſcharged him. This being done, 
bin ſet up the trade of mountebank himſelf, | It was 
F 3 moved 


0 


moved to quaſh the order, the juſtices being willing, be. 
cauſe they were impoſed upon. And the exception wa, 
that the ſtatute of the 5 El. in diſcharging apprentices is 
confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank iz 


mentioned: And tho” a ſurgeon may be a trade within the 
ſtatute, which a man cannot exerciſe without ſerving an 


apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
neral ; yet this part of the ſtatute, relating to the difcharge 
of apprentices, extends only to trades there mentioned, 
By the court; The clauſe relating to the diſcharge of ap- 
prentices is n. and goes to all manner of apprentices, 
even to thoſe of merchants ; but afterwards the court were 
of opinion, that the power of diſcharging reaches only to 
the trades mentioned in the ſtatute, among which a ſur. 
geon is not mentioned; for that, tho? as to the ſerving 
ſeven years apprenticeſhip, a ſurgeon comes under the ge- 
neral term of arts and miſteries, yet the power of diſ. 
charging reaches only to the trades particularly mentioned, 
2 Salk. 471, 2, | 

And M. 12 An. Q. and Furneſe. It was held, that the 
ſtatute extends only to the trades therein mentioned; and 
therefore not to a glaſs bottle maker. Caf. of S. 29. 
On the other hand, in the caſe of X. and Collingbourn, 
M. 12 G. Exception was taken to an order of diſcharge, 
that the juſtices could not diſcharge the apprentice, be- 
caufe the trade to which he was — viz. a glazier, 
was not within the ſtatute : But not allowed; for though 
formerly it was held, that the trade ought to be a trade 
within the ſtatute, yet the latter reſolutions have been 
otherwiſe. L. Raym. 1410. Str. 663. 

Shall miſuſe or evil intreat his apprentice} An apprentice 
to a ſurgeon was ſent by his matter to the EAIH Indies: It 
was adjudged, that the maſter cannot compel his apprentice 
to go beyond the ſea, except the maſter go with him; but 
he may ſend him to any part of England, 13 Fa. Coventry 
and i indall. Brownl. 67. | | 

But otherwiſe, if it be expreſly agreed, or the nature of 
the apprenticeſhip doth import it; as if the maſter be 2 
merchant adventurer, or failor, Hob. 134. 

Evil intreat] E. 8 G 2. A. and Eaſman, An apprentice 
was diſcharged, the maſter having uſed him un#indly, and re- 
tufing to provide for and entertain him: But by the court, 
this is not a good ground for the diſcharge : for there 152 
power to oblige the maſter to receive and entertain the ap- 
prentice, and »/ing him unkindly is too looſe, Str. 1014. 
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Or the apprentice do not his duty to bis maſter] T. 4G. K. 
and inhabitants of Hales Owen. An order reciting that 
Joſeph Higgen was bound out by indenture, as the i 
requires, to John Parks, and being lame, and having the 
king'sevil, and in the opinion of ſurgeons incurable ; there- 
fore the juſtices diſcharge the maſter from his apprentice, 
It was moved to confirm the order, becauſe the maſter 
cannot now have the end of the binding, which was, the 
ſervice of his apprentice. But it was anſwered, that the 
ſtatute only impowers the juſtices to diſcharge for miſbeha- 
viour, and not for ſickneſs. And quaſhed by the court ; for 
the maſter takes the apprentice for better and worſe, and is 
to provide for him in ſickneſs and in health. Str. 99. 

Shall repair unto one juſlice] Upon an order made at the 
ſeſions to diſcharge an apprentice, it did not appear, that 
he applied himſelf to a juſtice firſt. And Holt Ch. J. was 
of opinion, that the Juffice hath power to make an order, 
and if obeyed by the maſter, then the ſeſſions can have no 
power; if diſobeyed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the ſeſſions have 
no power otherwiſe. 1 Salk, 67. 

T. 13 V. K. and Johnſon. Exception was taken to 
an order for diſcharging an apprentice, that the complaint 
was made originally at ſeſſions, without any previous ap- 
plication to a ſingle juſtice out of ſeſſions : Holt Ch. J. de- 
livered the opinion of the court, That the order was good; 
if it had been a new queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions neceſlary ; but af- 
ter ſo many orders affirmed in this court, which have been” 
otherwiſe, it is too late to unſettle that now. 1 Salk. 68. 

So alſo in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court, —It hath been ſo often reſolved, that the ſeſ- 
hons hath an original juriſdiction, that we will not ſuffec 
it now to be made a queſtion, though it might be doubtful 
upon the ſtatute itſelf. Str. 143. 

And, T. 12 G. X. and Davie. The court agreed, that 
it is a point not now to be diſputed, that the ſeſſions hath 
an original juriſdiction to diſcharge apprentices. Str. 704. 
And by lord Hardwicke Ch. J. in the caſe of K. & Eaſman, 
E. 8 G. 2. This determination is right; for the applica- 
tion which the act directs to be made to a private juſtice, 
to mean only to arbitrate and accommodate the diſ- 
pute. The ſtatute ſays, if he cannot compound the matter, 
he is to take bond for the parties appearance at the ſeſſions, 
ſo that they are not to take it by appeal. Caſes in the time 
of lord Hardwicke. 103. 
F 4 Or 
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Or to the mayor or other head officer] MH. 12 GC. X. and 
Collingburne. An order of ſeſſions was made at *Hick;'s 
Halt, for the diſcharge of an apprentice to a freeman of 
the city of Londen, and who was bound and inrelled there, 
And'the order being removed into the king's bench, the 
queſtion was, whether the court of ſeffions at Hicks's Hall 
hath any juriſdiction to diſcharge an apprentice to a free- 
man of London (eſpecially as there is a ſaving in the act, 
of the cuſtom of the city of London); or whether he 
ought not to be diſcharged by the mayor's court only, It 
appeared that the apprentice lived with his maſter out of 
the city of London, and within the juriſdiction of the juſ- 
tices of Middlefex. To this exception it was anſwered, 
that the ſtatute doth not regard where the binding or in- 
rolling is, but gives the juriſdiction expreſly to the ju. 
tices where the maſter lives; and if this did not belong 
to the juſtices of 17iddl:/ex, where the maſter lives, there 
would be a failure of juſtice : for neither the chamber- 
lain, nor any other city magiſtrate, have power to com- 
pel the maſter's appearance before them: The court af- 
armed the order of diſcharge, and ſaid they would not 
take away the juriſdiction of the mayor's court, but only 
give a concurrent juriſdiction to the juſtices for the coun- 
ty. And it would be very inconvenient, to have appren- 
tices to a freeman of London, who are bound there, and 
who live in diſtant counties, obliged to come up to- the 
mayor's court to get themſelves diſcharged: And the 
words of the ſtatute are very plain; for they give the ju- 
riſdiction to the juſtices where the maſter diuelleth. Str. 
663. 5 Ame 


On his appearance] E. 13IV. Ditton's caſe. Tewas moved 


to quaſh an order made for the diſcharge of an apprentice. 


The. queſtion aroſe upon the clauſe of the ſtatute which 


directs, that upon appearance of the maſter, the apprentice 
may be diſcharged by four juſtices, after one juſtice out 


of ſeſſions hath endeavoured to compoſe the matterin'dit- 


ference. And in this caſe it was objected, that Ditton the 
maſter was bound over to appear, and did not; and the 
Juſtices have but a limited juriſdiction, and it it is expreſly 
directed by the act, that the diſcharge is to be made on 
the appearance of the maſter; beſides, there is another re- 
medy, to proceed on the recognizance which is forfeited 
by not appearing. | By the court: The act muſt have 2 

ſonable conſtruction, ſo as not to permit the maſter 
to take advantage of his own obſtinacy; and it would be 
yery hard, that ſuppoſing the maſter is ' profligate, ” 
- þ 4 | g 1 11 IL 3 7141 9 Men 3G ö 
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runs away, the (apprentice ſhall never be. diſcharged. 
2 C 4%. 1M 
K. K and Gill. An order of ſeſſions for diſcharg- 
ing an apprentiee was quaſhed, becauſe it did not ſet 
forth, that the maſter was ſummoned, or did appear, 
Kr. 14 * > nen ö 5 2 

80 l E. 8 G. 2 K. and Eaſman. The order was 
quaſhed, becauſe it did not appear that the maſter was 
preſent or ſummoned, which it is plain the act intended, 
he ſhould be. Str. 1013. 

Inrolled iy the clerk f the peace] T. 4 G. K. and inha- 
ditants of Hales Omen. The order of diſcharge was not 
inrolled ; and by the court for that reaſon held ill. Str. 99. 

Shall be @ ſufficient diſcharge for the apprentice againſt his 
naler] But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage ; ſo alſo they may diſcharge 
the maſter from the apprentice for evil and diſorderly be- 
haviour. Read. Appr. | 

Diſcharge] T. 13 2 X. and Fobnſon. Exception was 
taken to an order of diſcharge, that the juſtices had ordered 
money to be returned: But by the court, the order is good. 
And Holt Ch. J. faid he never doubted of that matter, for 
it is a power conſequential upon their juriſdiction to diſ- 
charge. 1 Salk. 68. | | 

But in the caſe of & and Vandelaer, M. 4 G. The juſ- 
tices at the ſeſſions did order an apprentice to be diſcharg- 
ed, and that the maſter having received 51 with him, 
ſhould refund 31 as a further proviſion. for him. This 
was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority tq 
order any money to be returned. By the court; It is very 
hard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he is 
diſcharged : It will be an encouragement to maſters to treat 
their apprentices ill; but the ſtatute being ſilent, the order 
muſt be quaſhed, Str. 69. 


Nevertheleſs, this doctrine of refunding ſeemeth now 


to be eſtabliſhed,” as founded on great reaſon, tho not 
expreſly mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions, when the 
end of the apprenticeſhip cannot be attained with one per- 
ſon, it is but juſtice the maſter ſhould return part of the 
money he has received with his apprentice, to place him 
out with a new maſter. 2 Bac. Abr. Maſter and ſervant. C. 

And in the caſe of X. and Amies, T. 7 G. 2. it was held, 
that an order of the maſter to return money is good, tho 


itis not averred that he had any with the apprentice ; for 


the 
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E 


the order being to return money is a neoeſſary proof of the 
receipt of it; and the juſtices in their orders are not obliged 
to ſet forth all the ſteps they take in their proceedings, 
there being nothing. in the act which makes it neceſſary; 
aud there is a known and eſtabliſhed diſtinction between 
orders and convictions. id. 3 3 | 
In the chancery, Jan. 22, 1745. Ex parte Sandby. The 
petitioner, on the tenth of January 1744, was put ap- 
prentice to J/ard, a bookſeller at York, and the ſum of 
801 was * with him as an apprentice for 7 years, 


929 


Hardtoicte was at firſt doubtful, and ſeemed inclined to 
rant the petition, but on ordering ſearch to be made for 
precedents, and ſeveral being produced wherein it was di- 
refed that apprentices ſhould come in as creditors only, 
after deducting for the time they lived with the bankrupt, 
upon the remaining ſum; it was ordered accordingly in 
this caſe; and that the petitioner ſhould be admitted a cre- 
ditor for 701 only. 1 hm. 149. | 
© Shall cauſe due correction and puniſhment to be adminiſtred] 
This being left indefinite, it ſeemeth moſt appoſite, that 
the juſtice commit the apprentice to the houſe of correction 
for a time, to be kept to hard labour, or atherwiſe cor- 
rected as the nature of the offence may require. 
Differences b.. 4. By the 20 G. 2. c. 19, On complaint (F) unto two juſ- 
tween the maſter fices, by any pari rentice, or other apprentice upon whe 
» by any pariſh app 7 appr por wi 


and apprenticedy „ | a 
20 G. 2. c. 4 binding out no larger a ſum than 51 was paid, concerning any 


mifuſage, refuſal of neceſſary proviſion, cruelty, or other ill 
treatment, 115 may ſummon 12 ) the maſter or miſtreſs, to ap- 
fear before them at a reaſenable time to be named in ſuch frm- 
mons ; and on proof upon aath of the truth of the ſaid complamt 


(iubeiber the nafter or miſtreſs be preſent or ust, if ſervice f 
tie 


id. 
3 And fu k 2 
or mi aguinſ any fuch apprentice, concerning any miſde- 
2 * mi heh il G tour, may hear and determine 
the ſame, and puniſh the offender, by commitment (LY to the 
houſe of correction, there to remain and be cer rec red, ond helt 
ts bard labour for @ reaſonable time, not exceeding one kalen- 
dar month, or pate by diſcharging (M) fach apprentice. 
. 4. 
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the ſummons be alfo upon oath proved ) the aid rreflices may dif-" 
charge (H) the apprentice by warrant or cert: fieate under their 
hands and. ſeals, for which warrant or certificate no fee ſhall de 


ſ. ts | 
* Juſtices on complaint (J K) on cath by any maſter 


Perſons aggrieved by any determination, order or war- 
rant of ſuch juſtices (except any order of commitment) 
may appeal to the next ſeſhons, Who may award cofts to 
either party not exceeding 408, to be levied by diſtreſs and 
ale. /. 5. 

A 5. certiorari ſhall iffue to remove any the faid pro- 
ceedings. /. 6. 


5. If any apprentice of huſbandry, or of any art or oc- Apprentice fle- 
cupation aforeſaid, ſhall flee into any other ſhire, the juſ- ing into another 
tices, mayors, or other head officers being juſtices, may ſhire. 


iſſue writs of capias to the ſheriffs of the counties or other 
head officers of the places whither he ſhall ſo flee, to take 
his body, returnable before them at what time ſhall pleaſe 
them; ſo that if he come by ſuch proceſs he may be put 
in priſon, till he find ſufficient ſurety well and honeſtly to 
ſerve his maſter. 5 El. c. 4. ,. 47. 

And by the 24 G. 2. c. 55. If a juſtice ſhall iſſue a war- 
rant againſt ſuch perſon, and he ſhall efcape into another 
ſhire ; the conſtable or other perſon, on having the war- 
rant indorſed by a juſtice in ſuch other ſhire, may arreſt 
him there, and carry him before a juſtice in ſuch other ſhire, 
if the offence is bailable, to find bail, or elſe ſhall carry him 
back before a juſtice in the ſhire from whence the warrant 
did firſt iſſue. 


6, Feb. 3. 1747. Hill and Allen, In chancery. The Apprentice leaw- 
bill was by an apprentice, who againſt his maſter's con- ing his maſter's 

2 —4— 

er is intitled t 


ſent quitted his ſervice of a ſhipwright, before his time 
was out, and went on board a privateer, which took a 
very conſiderable prize, whoſe ſhare thereof, being 1200l, 
the maſter claimed. By lord Hardwicke: In general, 
the maſter is intitled to all that the apprentice hl earn; 
conſequently, if he runs away, and goes to a different 
buſineſs, the maſter is intitled at law to all his earnings. 
And in this caſe, his lordſhip ſaid, there was nothing in 
equity to relieye, But he ſaid he would ſend the cate to 


be 
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Apprentice to 
Hrve beyond his 


term, for the 


* 
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be tried at law, unleſs they would agree to compound 
the matter, which he recommended to them, and thought, 
as the boy's ſhare of the prize was ſo very large, the ba- 
lance ought'to be in his favour. And the maſter agreed 
to accept 4501. 1 Vexey, 5 e 

7. By the 6 G. 3. c. 25. If any apprentice ſhall abſent 
himſelf from his maſter's ſervice, before the term of his ap- 
prenticeſhip ſhall be expired; he ſhall, at any time there- 


time that ke ab- after, whenever he ſhall be found (ſo it be within 7 years 


after the expiration of his term), be compelled to ſerve his 
ſaid maſter, for ſo long time as he ſhall have abſented him- 


| ſelf; unleſs he ſhall make ſatisfaction to his maſter for the 


loſs he ſhall have ſuſtained by ſuch abſence : And if he ſhall 
refuſe ſo to ſerve, or to make ſatisfaction, the maſter may 


complain upon oath to one juſtice where he (that is, where 


tbe ſaid apprentice, as it ſeemeth) ſhall reſide; who ſhall iſ- 
ſue his warrant for apprehending ſuch apprentice. And ſuch 
Juſtice, on hearing the complaint, may determine what ſa- 
tisfaction ſhall be made to ſuch maſter by the apprentice. 
And if the ſaid apprentice ſhall not give ſecurity to make 
ſatisfaction according to ſuch determination; ſuch juſtice 
may commit him to the houſe of correction for any time 
not exceeding 3 months. Woods 
Perſons aggrieved by ſuch determination, order, or war- 
rant of the juſtice (except any order of commitment), may: 
appeal to the next ſeſſions, giving 6 days notice to the jul- 


| tice and to the parties, and entering into recognizance, 


within 3 days after ſuch notice, before a juſtice, with ſuf- 
ficient ſurety to try the appeal at, or to abide the order or 
judgment of, and pay ſuch coſts as ſhall be awarded by the 
Juſtices at ſuch ſeſſions : Which ſaid juſtices, at their ſaid 
ſeſſions, on proof of ſuch notice given; and of entering in- 
to ſuch recognizance, ſhall hear and determine the appeal, 
and give ſuch relief and coſts to either party, as they ſhall 
judge reaſonable. And their determination ſhall be final 
and concluſive to all parties concerned. 4 
Provided, that nothing herein ſhall extend to the ſtan- 
neries in Devon or Cornwall; or to impeach or leſſen the 
Juriſdiction of the chamberlain of London, or of any other 
court within the ſaid city, touching apprentices; nor to 
any apprentice, whoſe maſter ſhall have received' with him 
the ſum of 101, | 


VIII. Apprentice ſtealing bis maler's goods. 
By the 21 H. 8. c. 7. Servants going away with their 


maſter's goods, with intent to ſteal them, ſhall be guilty of 
felony; but not to extend to apprentices, - * 
n 


ir 


f 
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And by 12 An. ft. 1. c. 7. Perſons ſtealing to the value 
of 408, being in à dwelling houſe or outhouſe thereto be- 
longing, tho ſuch houſe be not broken, and tho' no per- 
{on be therein, are excluded from the benefit of clergy. 
But this is not to extend to apprentices under fifteen years 


of age. | 
But if they be fifteen years of age, they ſhall be guilty 


as other perſons. 


IX. Inticing away an apprentice. 


The inticing of an apprentice to depart from his maſter, 
is not an offence of a publick nature, for which an indict- 
ment will lie; but the party's remedy is by an action on 
the caſe, which he may well maintain. 6 Mod. 182. L. 
and Daniel. Burrow, Mansfield, 1306. Reavely v. Main- 
waring and others. 


* Aſigning apprentices. (N). 


The maſter affigning, and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 
within the fifth of El. But by the cuſtom of Londen, he 
may be turned over to another. Dalt. c. 58. 

And an aſſignment to the fea ſervice is goed by act of 
parliament, as is before mentioned. | 

E. 3. G. X. and Barnes. Order returned on a certiorari :- 
{t is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had affigned him to another, that the aſſign- 
ment is void, and they direct Barnes to take his apprentice 
again. But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
aſſigning his apprentice. The covenant to provide for him 
is well performed, if the perſon to whom he is bound aſ- 
ligns him to another to provide for him. Wherefore the 
order was quaſhed. Foley 155. Str. 48. | 

For the juriſdiction of the juſtices extends no farther, 
than to compel the maſter to take care of his apprentice ;' 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 
may be compelled to do it, and he may take his remedy 
over, Se. C. V. 1. 110. ä a 


| Mafter dying. 
It hatir been ſaid, that if the maſter dies, the appren- 


tice goes to the executor or adminiſtrator to be maintain- 
cd, 
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apprenticeſhip is a perſonal truſt between the maſter and 


pleading no aſſets, or debts of a higher nature, Holt C. ]. 


was to the man, to learn his art, and ferve him, without 


Appeentices. 
ed; if there are aflets ; but the executor or adminiſtrator 
may bind him to another maſter for the remaining part of 
his time. 

And in A. 10 V. K. and Peck. Eyre J. held, that an 


ſervant, and determines by the death of either of them; 
and by the death of either of them, the end and deſign of 
the apprenticeſhip cannot be obtained, and it may be the 
executor is of another trade; he admitted covenant would 
lie againſt the executor, but in that there is no incunve- 
nience, becauſe the executor may make his defence b 


faid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the ſame trade; and 
that in other places, it would be very hard to conſtrue the 
death of the maſter to be a diſcharge of the covenants; he 
ſaid, it had been held, that the covenant for inſtruction 
failed, but that he ſtill continues an apprentice wich the 
executor, as to maintenance. 1 Salk. 66. 

E. 20 G. 2. Baxter (widow and executrix) againſt Bur- 
field. In debt on bond, conditioned for Matthias Ander- 
ſen's performance of the covenants in an indenture of ap- 
prenticeſhip, whereby he was bound to the plaintiff's teſta- 
tor, who was a mariner; the defendant pleaded, that An- 
derſon ferved faithfully to the death of the teſtator: the 
plaintiff replied, that ſince the death of the teſtator, An- 
derſon had abſented from her ſervice : to which there was 2 
demurrer. And after argument at bar, Lee Ch. J. delivered 
the reſolution of the court, wiz. That they were all of 
opinion the defendant ſhould have judgment, and that the 
executrix could maintain no ſuch action. The binding 


any mention of executors. And as the words are confined, 
ſo is the nature of the contract; for it is fiduciary, and the 
apprentice is bound from a perfonal knowledge of the in- 
tegrity and ability of the maſter. H. 8 An. Horne and 
Blake; an award that an apprentice ſhould be afligned, 
was held void; unleſs there was a cuſtom, or the concur- 
rence of the apprentice. And they held, it was not ma- 
terial, that according to Cre. Eliz. 553. the aſſets were li- 
able on the maſter's covenant to maintain. Therefore judg- 
ment was given for the defendant, Str. 1266. 

Note, the words in Cro. Eliz. 55 3. are theſe : A cove- 
nant lies againſt an executor in every caſe, altho' he be 
not named; unleſs it be ſuch a covenant as is to be per- 
formed by the perſon of the teſtator, which they cannot 
R | 0 B45 . wh 
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But in the caſe of Ea/t Bridgeford aud Or/ton, T. 13 C. a. 
The maſter of a pariſh apprentice dying inteſtate, hiswidew, 
without any adminiſtration taken out, aſſigned the appren- 
tice to Edward George, who, with the conſent-of the appren- 
tice, aſigned him over, by verbal agreement, to Thomgs Ra- 
aley at Eaft Bridgefard, for the retnainder of his term of nine 
rears; And he accordingly lived with the ſaid Thomas Bag- 
aley at Eaſt Bridgeford, and ſerved out his time there, 
which far exceeded forty days. This was unanimouſly 
holden to be a good ſettlement at E/ Bridgeford ; ſince to 
this aſſignment, tho” only a verbal one, there was the con- 
ſent of all the parties concerned; and he lived and inhabit- 
ed at Eaſt Bridgeſord under the terms of the apprenticeſhi p- 
25 an apprentice bound according to the ſtatute. Burrow's 
Settim. Caſ. 133. But upon the face of this caſe it ap- 
pears, that the aſſignment by the widow was with the 
apprentice's conſent ; and ſo it became in effect a new 
apprenticeſhip : but if it had been without the apprentice's 
conſent, then it ſeemeth that this caſe would have fallen 
within the reaſon of the cafe abovementioned of Baxter and 
Burfield, and conſequently that ſuch aſſigment would have 
deen of no effect. 

E. 26 G. 2. Ealring and Selſan. Two juſtices make an 
order to remove George Witworth from Eakring to Selſon. 
Upon appeal, the ſeſſions diſcharge that order. The caſe 
was; the ſaid George Witworth was put out a pariſh ap- 
prentice to Richard Tomlinſon of Eakring, till his age of 20 
years. He ſerved his maſter under this indenture for ſeve- 
ral years at Eqhring. About three years before he attained 
20 years of age, he ran away from his maſter, and loitered 
for ſome time about the country, In the mean time his 
maſter died. And at Martinmaſs after, the ſaid Vitworth 
hired himſelf as a ſervant to William Flint of Selfon for a 
year, and ſerved him that year at Selſon, and received all 
his wages to his own uſe, the executors of Tomlinſon taking 
no notice of him. But he had not, at the expiration of 
the ſaid ſervice, attained his age of 20 years. And the 
ſeſlons being of opinion that the ſaid George Witworth did 
not, by virtue of ſuch hiring and ſervice at Selſen, gain a 
ſettlement in the pariſh of gehen aforeſaid, reverſe the ori- 
ginal order. It was moved to quaſh this order of ſeflions ; 
tor that after the maſter's death, the apprentice was at li- 
berty to hire himſelf, and as he was hired for a year, and 
ſerved a year in Selſon, his ſettlement was there. 
Apprenticeſhip is a perſonal between the maſter and 
ſervant, and is determined by the death of either maſter or 
apprentice. The counſel who were to have ſhewn cauſe 


3 again 
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Contract; deducting after the rate of 201 a year, for the 


| except he ſball have been apprentice as aforeſaid, or elſe having 


- ſeven years. 
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againſt quaſhing the order of ſeſſions, owned that it wx 
not defenſible. And the order of ſeſſions was quaſhed, ani 
the original order affirmed. Burrow's Set. Caf. 320. 

- In the court of —_ : M.30C. 2. In the caſed 
Saam againſt Bowden anc Eyles. The maſter received with 
the apprentice 2501, and died within two years, the ap- 
prentice having for that time been empl only in infe- 
rior affairs. It was decreed, after debts on ſpecialties paid, 
that the executors repay the 250 l, as a debt due on ſimple 


maintenance of the apprentice, during the time he live 
with his maſter. Cha. Ca. Finch. 396. 


XIL Apprentices ſetting up their trades. 


By the common law, no man may be prohibited to work 
in any lawful trade or in more tradgs than one, at his plea- 
ſure 11 Co. 53. | 

So that without an act of parliament no man may be 
reſtrained, either to work in any lawful trade, or to uſe 
divers miſteries or trades ; therefore an act of parliament 
made to reſtrain any perſon herein, muſt be taken ſtrict iy, 
and not favourably as acts made in the affirmative of the 
common law. 113 

The reſtraining clauſe in the ſtatute of 5 El. c. 4. is 1 
follows: It ſhall not be lawful to any perſon, to ſet up, oc 
P, uſe or exerciſe, any craft, miſtery or occupation now uſed 
or occupied within the realm of England or Wales, except be 
ſhall have been brought up therein ſeven years at the leaſt as at 
apprentice by this latute, nor to ſet any perſon on work there, 


ſerved as an apprentice will become a journeyman, or - hired 
the year; on pain of 40 f. a month, (half to the king, and haf 
to him that ſhall ſue in the ſeſſions, or other court of record; 
if it is in a town corporate, then to be diſpoſed of as other fints 
* charter. ſ. 31. n | 
Ii ſhall not be lawful] This is a negative clauſe, and no 
one ſhall exerciſe a trade againſt it, unleſs by virtue of a 
cuſtom as the widows of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not 
to be within this ſtatute, 2 Salt. 610. 
Jo any perſon] But by the 15 C. 2. c. 15. Hemp work- 
ers of all kinds, net makers, and makers of tapeſtry hang- 
4ngs are excepted ; who may ſet up without having ſerved 


And 


7 2 
. 


LY 


{Bia 


ina RY And by'3 G2: c. 8. All officers, matiners, aud &l- 
d, and ers, e beer &n employed in his majeſty's fervice, 
ind not deſerted, may exerciſe ſuch trades as they are apt 
caſe of Wc in any town or place. NN 
d with i And by 6 & 7 . c. 17. An apprentice diſcoveri 
he ap- Bi ro offenders alley of coining, ſo as they be — — 
inſe: all be deemed a freeman, and may exerciſe his trade as 
2 che had feryed. out his time. /. 12. Ln 
imple | ak Wyn," ; i 
| To ſet ub, occupy, uſe, or exerciſe] T. 4 V. Hobbs and 
*. "ig Eoin, a . by —.— who have ſerved ſeven 
ears is within the ſtatute; for he that hath not ſerved 
an apprenticeſhip is thereby reſtrained to work as a tra- 
der, either by himſelf or others; for the intent of the act 
js, to annex the beneſit of trade to ſuch as underwent the 
hardſhip of learning it, thereby to encourage labour in 
wort youth: And few would undergo the trouble of bein ap- 
\plea- ¶ prentices, if they might employ others to work for them, 


2 Salk, 610. 
ay be BY If a" man uſe the trade of a tallow chandler, baker, 
o uſe {Wſbrewer, or any other lawful trade, or manual occupation, 
ument dor dis own uſe, or for the uſe of his family, without ſel- 
ictly, ing any for lucre and gain, he may lawfully do it ; but 
of the de cannot retain an apprentice therein; but he may hire 
one to be his ſervant, who is ſkilful in that trade or occu- 
is ation. 8 Co. 129. ; ö 3 
bccu- In like manner, a perſon brought up to the trade may 
ie ate a partner, who hath not ſerved an apprenticeſhip to 
opt be de trade, provided the partner ſhare only in the profits or 
as an Wok of the buſineſs; and do not actually exerciſe the trade. 
rein, Me im the" cafe of Raynard and Chaſe, M. 30 G. 2. An 
auing don of debt was brought againſt Chaſe, for a penalty on 
ed by Wthe act, for exerciſing the trade of a brewer, without hav- 
{ half Jing ſerved an apprenticeſhip.” On a ſpecial verdict, it was 
„ Kued, that the defendant Chaſe and one Cixe were partners 
"fines in the trade; that the trade was carried on, and Had been 
fur four years carried on, in their joint names; that Coxe 


d no f (er ye an apprenticeſhip to the trade, but Chaſe never 
fa mne that Care is a working brewer, and was paid a 
bla for his labour, which ſalary was always dedukted, 


not gd allowed, to him, previous to a diviſion of the profits 3 
ad the entries at the exciſe office were in their joint 
names :. but that the defendant Jahn Chaſe never exerciſed 

ork- be trade Himſelf (which was wholly managed and carried 

ang. Na by Coxe);" but only Thared the profits, and food the 
mel 2 of the . ip. The qurſtion was, whether 

e defendant ,Fohn Ghaſe is within the act, upon this ſpe- 
And Vor. I. 7 7 G ; cial 
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cial finding ?—By lord Mansfield Ch. J. The defendant 


is to ſhare the profits with Coxe, in moieties ; and.is liable 
to the debts of the partnerſhip : But it is expreſly ſound, Þ 


that during all the time charged, he never acted in or ex. 
erciſed the trade, He was not, by the terms of his agree. 
ment, to act in the trade. The other partner was to do 
the whole, and had a particular falary' on that account, 
It is not found, that either Coxe, or any ſervant under him, 
was ſet to work by Chaſe ; nor that Chaſe did any act what. 
ever of exerciſing the trade ; he was only concerned in the 
profits. Now though this may be, to ſome purpoſes, ex- 
erciſing a trade, in reſpect of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 
the ee concerning bankrupts; yet the preſent queſtion 
is, whether it be exerciſing a trade, contrary to This ad, 
In the argument of this cauſc it hath. been well obſerved, 
that this is a penal law; that it is in reſtraint. of natural 
right; that it is contrary to the general right given by the 
common law of this kingdom. Ts which I will add, that 
the policy on which the act was made, is, from experience, 
become doubtful. Bad and unſkilful workmen, are. rarely 
proſecuted. This act was made early in the reign of queen 
Elizabeth, Aſterwards, when the great number of manu- 


facturers, who took refuge in England from the duke cl 


Alva's perſecution, had brought trade and commerce with 
them, and inlarged our notions ; the reſtraint introduced 
by this law was thought unfavourable, and the judges by 
a liberal interpretation, have extended the-qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter. Let us confider whether the preſent 
caſe be within the letter, or even the mcaning of this ad. 
The general policy of the act was, to have trades carried 
on, by perſons who had ſkill in them. Now here, the 
perſonal ſkill of the defendant makes no real difference in 
the caſe, For the perſon who is ſkilful acts every thing, 
and receives no direction from this man : He neither did, 
nor was to interfere. The caſe of Habbs and Dung is not 
parallel, There, the defendant, a. ſingle man, directed 
the whole trade; was the maſter ; and directed all the ſer- 
vants, As between maſter and ſervant, no doubt, it 15 
the maſter who carries on the trade, and not the ſervant. 
But in Hobbs and Young there was no partnerſhip ; no! 
(what is the diſtinguiſhing character of the preſent caſe) 
a-mere naked fharing of the profits, and riſqueing a pro- 
portion of the loſs; without his acting or directing at all, 
in any manner whatſoever, In many e 
Feet ob | . 85 ings, 
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rings, it is abſolutely neceſſary to take in perſons as part- 
able ers, to ſhare the profits and riſque the loſs. And the 
Wenetal uſage and practice of mankind ought to have 
eight, in determinations of this ſort, affecting trade and 
Wommerce, and the manner of carrying them on. It is 
otorious that many partnerſhips are entered into, upon 
ſhe foundation of one partner contributing induſtry and 
ill; and the other, money. Many great breweries and 
ther trades have been carried on, for the benefit of in- 
Wants and reſiduary legatees, under the direction of the 
Frourt of chancery : Now if the plaintiff's conſtruction 


* as to hold, the whole direction and decree of the court 
or chancery was contrary to law, and to an expreſs act of 
'a Parliament. So it is likewiſe practiſed in other great trades, 


The late Mr. Child directed his buſineſs of a banker, to be 
arried on for the benefit of his children and other per- 
ſons. Many other inſtances might be mentioned. It 

ould introduce the utmoſt confelion in affairs of trade 
nd commerce, if this conſtruction ſhould prevail. On 
the other hand, I ſee no inconvenience. It is exactly the 
ſame thing as to trade, in every particular, whether 
his partner has or has not ſerved an apprenticeſhip. There- 
fore I think the defendant not liable to the penalty of the 
ſtatute. The other three juſtices concurred. And judg- 
ment was given for the defendant. Burrow. Mansfield. 2. 


Any craft, miſtery, or occupation] T. 3 G. 3. French and 
Adams. An action of debt was brought upon the ſtatute 
againſt the defendant for exerciſing the trade of a carpenter, 
he not having ſerved an apprenticeſhip to that trade. It ap- 
peared, that the defendant had worked or ſerved as a fervant 


* for ſeven years in the trade of a glazier, and for ſome time 
he afterwards exerciſed that trade as a maſter; that afterwards 


he exercifed the trade of a carpenter for the ſpace of nine 
years, and it was proved that he well underſtood that trade. 
It was objected, that the defendant being originally bred 
1 up to the trade of a glazier, he could not follow two 

trades both glazier and carpenter; and whether he could 
or not, was the queſtion reſerved for the conſideration of 
the court, —By the court: All the judges of England at a 
rr lately reſolved, that if any man as a maſter had 
exerciſed and followed any trade as a maſter without in- 
) terruption or impediment for the term of ſeven years, he 

was not liable to be ſued or proſecuted on the ſtatute of 
5 El. alſo if a man hath followed two or more different 
' I trades for the term of ſeven years or more, he ſhall not be 
liable to be proſecuted on this ſtatute, There is no law 

| G 2 againſt 
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againſt one man's following ſeveral trades at this day. Then 
was an ancient ſtatute, 37 Ed. 3. c. 6. that artificers 
handioraftſmen ſhould uſe but one miſtery, and that none 
ſhould uſe any miſtery but that which he had before tha 
time choſen and uſed, But this reſtraint of trade and traf- 
fick was immediately found prejudicial to the public, and 
therefore at the next parliament it was enacted that all 
people ſhould þe as free as they were at any time before the 
ſaid ordinance. And lord Coke obſerves, that acts of 
parliament made againit the freedom of trade never live 
long. Without the feat doubt, a man may follow twenty 
webs. if he has worked at or followed each trade ſeven 
years, Mr. Harriſon of Red Lion Square ſerved an ap- 
prenticeſhip to the trade of a earpenter, but for 26 years 
paſt he has been a watchmaker, and tho' he never ſerved as 
an apprentice to the trade of a watchmaker, is the beſt 
maker of time pieces in the world, and the parliament has 
given him a large ſum of money towards finding out the 
longitude by the help of his watches or time-meaſurers: 
And ſhall this man be hindred from making watches, and 


exerciſing the trade of a carpenter alſo if he pleaſes? And 


by the whole court in the preſent caſe, judgment was 
given for the defendant. 2 Wilſen. 168. 


Now uſed) That is, on the 12th of Far. 1562, when 
that parliament began; and this reſtraint fhall not extend 
any further than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented. 1 Rall. 
Rep. 10. 1 Ventr. 326, 346. 


Mithin the realm of England and Wales] M. 1 G. 2. X. 
and Liſter. Indictment for uſing the trade of a dry ſalter, 
being a craft, miſtery, or occupation uſed in this kingdom 
on the 12th day of Fan. in the 5th year of Eliz. Which 
the court held to be ill; for that the words in this king- 
dom tie down the indictment to the kingdom of Great 
Britain, as it is at this day; whereas it ſhould have been in 
England or in England and I ales. Seſſ. C. V. 2. 160. Str. 788, 


H. 3 G. 2. X. and Monro, It was moved to quaſh an 
indictment for exerciſing the trade of a baker, the defen- 
dant not having ferved a legal apprenticeſhip. The ex- 
ception was, the trade was not laid to be ufed within 
the realm cf England and Wales at the time of the act. But 
the court ſaid, the trade of a haber is within the words of 
the act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only falls 
within the general concluſion of the clauſe at laſt. 1 Bar- 
nardiſt. 27% 5 r * 8 
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Except he ſhall have been brought up therein ſeven years] 
E. 11 JF. KX. and Fox. Indictment for uſing the trade gf 
a taylor, not having ſerved ſeven years, was quaſhed, be- 
cus it is ſaid only, not having ſerved as an apprentice 
within England or I ales; for it may be he did fo beyond 
ſea, and if it were any where it ſufficeth, 1 Salk. 67. 


As an- apprentice] E. 5 An. Q, and Maddox. By the 
court ; Upon indictment on this ſtatute, in evidence we 
allow following the trade for ſeven years to be ſufficient, 
without any binding, this being an hard law. 2 Salk. 


613. ö 
But in the caſe of X. and Morrice, T. 3 G. 2. On an 


indictment for exerciſing a trade, without having ſerved a 


legal apprenticeſhip ; the defendant offered to give evi- 
dence of his having exerciſed this trade for ſeven years, 
as being tantamount to his having ſerved an apprentice- 
ſhip'for that time. Eyre chief juſtice ſaid, that the caſes 
indeed had gone ſo far, as to allow a wife's living in the 
ſhop with her huſband for ſeven years to be equivalent to 
an apprenticeſhip ; but he thought the preſent caſe not 
ſtrong enough to come up to the meaning of the ſtatute, 
Accordingly the evidence was diſallowed. 1 Barnar4, 


. | 
Or elfe having ſerved as an apprentice, will become a jour- 
neyman | MH. 26 C. 2. XA. and oor. The defendant was 


indicted for uſing the trade of a weaver, not having ſerv- 


ed as an apprentice ſeven years; the evidence was, he ſerv- 
ed fix as an apprentice, and had ſince as journeyman in the 
ſame ttade worked above that time: And by the court, 
the ſerving of ſeven years is ſufficient either way; and the 
defendant was found not guilty. 3 Kb. 400. 


An Indenture of a pariſh apprentice ; on 43 KE. 
| c. 2. f. 1, 5+ 


HIS indenture made the day of in the 

year of our lord —— Between A. B. and C. D. 
hurchwardens, and E. F. and G. H. over ſeers f the paar of 
the T4 — in the county of of the ane part, 
ard A. M. of in the faid pariſh, ſpcemater, of the 
ther part, witnefſeth, that the ſaid churchtwardens and ove: - 
ſeers of the poor, by and with the conſent of two of 


bis majeſty's juſtices of the peace for the ſuid county, deuelling 


near to, [or, in] the ſaid pariſh o one wheresf is of 
tbe quorum, have put, placed and bound, ard by theſe preſents 
G 3 40 
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ball come to the age of 


Appzentices. 
4 put, place, and bind A. P. a poor boy, whoſe parem 


B. P. and C. P. are nat able to maintain him, of the ag: 1 
years, to be an apprentice with him the ſaid A. { 


and as an apprentice with him the ſaid A. M. to dwell, frm 
the date of theſe preſents, until the ſaid A. P. hall. coms t th 


age 0 years, [or if a female, until the. ſaid A.] 


years, or the time o her mar. 


riage, which ſhall firſt happen] according to the flatutes in ſud 


. Caſe made and provided. By and during all which time ani 


term, the ſaid A. P. jhall the ſaid A. M. his ſaid maſter wel 
and faithfully ſerve, in all ſuch lawful buſineſs as the ſaid A.. 
Hall be put unto by the command of bis ſaid maſter, accordin 
to the power, wit and ability of him the ſaid A, P. and hy. 
neſily and obed;ently in all things ſhall behave 27 towards hi 
ſaid maſter, and honeſtly and orderly towards the reſi of th 
family of the ſaid A.M. And the ſaid A. M. for his port, 
for himſelf, his executors, and adminiſtrators, doth herth 
promiſe and covenant ta and with the ſaid churehwardgns ani 


 overſeers of the poor, and every of them, their and very i 


their executors and adminiſtrators, and their and every of the! 
ſucreſſors for the time being, and to and with the faid A. P. 
that he the ſaid A. M. Hall the 42 A. P. in the craft, ni- 
flery, and occupation of a ſhoemaker, which he the a d A.M, 
now uſeth, after the beſt manner that he can or may, teach, in- 
firud, and inform, or cauſe to be Ls 2h infru ed, and in- 


formed, as much as thereunto belongeth, or in amy quiſe apper 
M. toll alj FA 


taineth ; And that the ſaid A. 
unto the ſaid apprentice ſufficient meat, drink, apparel, waſhing 
lodging, and all other things needful or meet for an apprentic, 
during the term aforeſaid, In witneſs whereof the ſaid partic 
have hereunto ſet their hands and ſeals, the day and year fr} 


above written, 


Where the overſeers and maſter can agree, other co- 
venants may be inſerted, according to ſuch agreement; 
but if the maſter is to be compelled, it ſeemeth not ſafe to 
require more from him by the indenture than is abet 
expreſied, | 


The 


Apprentices, 

The aſſent of two juſtices. 

r 'E — tw of his majefty's juſtices of the peace for 
W. the abovementioned county f — dwelling near to 


the abovementiantd pariſh of —— — and one of us of the quo- 
rum, ds hereby declare our afſent to the binding the abovenamed 


* 
- 


ſud A. P. an apprentice to the abouenamed A. M. according to the 
1 form und effect of the abovewritten indenture. Groen under 
"= our hands the — day of, &c. | | . 
in B. Warrant to levy 101 for not receiving a poor 
1 apptentice; on the ſtature of 8 9 V. 

by 

* Weſtmorland. 4 To the conſtables of —. 

eh 4 4 . oF 

HEREAS A. B. and C. D. churchwardens, and 
* E. F. and G. H. overſeers of the poor of the pariſh 
„ in the ſaid county, by the aſſent of [us] ——— two 
. of his mayeſty's juſtices of the peace fir the ſaid county diuel- 
* ö — one whereof 1s 


y ling near to [or, in] the ſaid pariſh of : 
* F the quorum, did endeauour to bind A. P. a pear male child 
* ef the ſaid pariſh, wheſe parents are nat able to maintain him, 
* apprentice to A. M. of —— — in the ſaid pariſh, taylor, and 
"8 for that intent did prepare and duly perfect one pair of inden- 
1 tures "purſuant to the ſtatute in ſuch caſe made and pro- 
2 i vided, (which ſaid pair of indentures was figned and con- 
firmed by Tus] the faid two juſtices: And whereas the ſaid 
„ A. M. 16. uy convicted before us the juſtices aforeſaid, as well 
rj upon the oath of the ſaid A. B. as otherwiſe, for that he the 
ſaid A. M. hath refuſed, and doth refuſe to receive and pro- 

vide for the ſaid A. P. as an apprentice, and alſo to execute 

2 another part of the ſaid indentures, being duly tendred to bim 
t by the ſaid churchwardens and over ſcers of the por, whereby 
we ſaid A. M. hath forfeited the ſum of ten pounds : Theſe 
we therefore, in his ſaid majeſfty's name, to require and cm- 
mand you, to make diſtreſs of the goods and chattels of him the 

faid A. M. and if within the ſpace of {fix] days next after 

ſuch diftreſs by you made, the ſaid ſum of 10 l, together with 
reaſonable charges of taking and keeping the ſaid diftreſs, ſhall 

net be paid, that then you da ſell the ſaid gzods and chattels / 

by you diſtrained, and out of the money arifing by ſuch ſale, 

bay the faid fum of 101 to the overſeers of the paor of the 
" faid pariſh of where the ſaid offence was committed, 
for the uſe of the poor of the ſaid pariſh ; returning the wer- 
plus upon demand unto him the faid A. M. the reaſmable 
G 4 charges 
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charges of taking, keeping, and ſelling the ſaid diftreſs being 
thereout firſt dedutted, 2 not, Given under our 


hands and ſeals the — day of — in the year 


Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid ; it is proper, either not to make out, or not 
to execute, the warrant of diſtreſs, until after the next 
ſeſfions. 3 

And it is to be obſerved, that one precedent alone in 
this caſe is here inſerted, for brevity ſake, as being not in 
a matter of conſtant practice; but it is to be underſtood, 
in all ſuch like caſes, that there muſt firſt be a complaint 
or information in writing, then a ſummons of the party 
accuſed, or warrant as the caſe may be, and a hearing 
and determining of the cauſe, and conviction thereupon 
if the party ſhall be found to be guilty, But as the ſpe- 
cial fact muſt be the ſame throughout all the forms 
od ha ings, it is eafy from one to frame all the 
reſt. | 


Note, a ſummons, rather than a warrant, in all ſuck 
like cafes, between party and party, is generally moſt 
eligible; yet in this caſe it ſeemeth, that a warrant is ju- 
ſtifiable to apprehend the maſter, and bring him before the 
juſtice, (eſpecially if he ſhall contemn the ſummons ;) be- 
cauſe it is required, that he ſhall give ſecurity to the ju- 


ſtice to appear at the ſeſſions, if he ſhall not conform to the 


juſtice's order in the premiſſes. 


C. Summons of the maſter for miſuſing his ap- 
prentice z on 5 El. c. 4. 


Weſtmorland. To the conſtable ofxæy 


HEREAS complaint and information hath been 

made unto me one of his majeſly's juſtices 17 
the peace in and fur the ſaid county, by A. P. apprentice to A. M. 
4 — in the ſaid county, ſhoemaker, that the ſaid A. M. 
bath miſuſed and evil intreated him the ſaid A. P. [by crut! 
prni/oment, and beating him the ſaid A. P. without juſt cauſe, 
and by net allowing unts him ſufficient... meat, drink, appar, 


or as the caſe ſhall be] Theje are therefore. in his majeſty: 


name to command you to ſummin the ſaid A. M. to appear be- 
fore me at the bed of in the ſaid county, on —— th 
—— tay — at the hure — in the Sermon 

p 


% 
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of the ſame day, to anſwer unto the d compleint ; and to be 
further dealt with gccording to lgw, Herein fail gau not, Given 
under my hand and ſeal the — day of, SC. 


D. Summons of the apprentice, an complaint of 
| the maſter ; on the 5 El. c. 4. | 


Weſtmorland, f To the conſtable of — 


V 7 HEREAS complaint and infermatiem hath been made 

wita me —— one of his majeſty's juſtices of the peace 
in and for the ſaid county, by A. M. of ——— m the ſaid 
county, huſhandman, that A. P. now being @n apprentice to him 
the 7 A. M. is negligent, flubborn, diſorderly, [or as the 
caſe ſhall be] and doth not his duty to him the ſuid A. NL. his 
maſter ; Theſe are therefore to command you to ſummon the ſaid 
A. P. to appear before me, at in the ſaid county, ou 
the day * at the hour of in the afternoon of 
the ſame day, to anſwer to the ſaid complaint, and to be further 
dealt with according to law. Herein = not, Given under 
my hand and feal the ——— day of, &c, | 


E. Order of diſcharge by four juſtices at the ſei- 
ſions; on the 5 El. c. 4. J. 35. 


Weſtmorland. T a general quarter ſeſſions of the peace 
LY, a” Holden at in and for the county 
eforeſaid, the in the year of the 


day of — 

Feign of our lord George the third, by the grace of God = 
Great Britain, France, and Ireland, Hing, defender of the 
faith, and ſ forth; Befare — juſtices of our ſaid lad 
the king affiqned to keep the peace in the ſaid county, and alſo 
to hear and determine divers felonies, treſpaſſes, and other miſ- 
demeanors in the ſaid county committed, and of the quorum, Ii 
1s ordered as fulloweth . I Ye 

pan the petition of A. P. apprentice to A. M. 7 
in the ſaid exunty, huſbandman, to be relieved upon certain 
neglefts of the ſaid ma/ter in inſtrustiug him in his trade, and 
iu niſuſomg and evil intreating the ſuid apprentice by cruel pu- 
nijnent or as the cafe ſhall be]; Aud the ſaid maſter haw- 
ing likewiſe appeared upen his recognizance taken before J. P. 
e/quire, aue of the ſaid juſtices, to anſwer to the complaint af 
the faid petition," and having proved nothing whereby to clear 
himſelf. of the ſaid complaint ; but on the contrary, the faid 
A. P. having given full proof of the truth ef the ſaid cm- 


Paint to the fatisfattion» of the ſaid court © We therefore, 


ꝛ0beſe 


4: 
6 
10 
i} 
il 
4 


yo 


by indenture to A.M. of 


0 
| Peace in and for the ſaid county, by 


Apprentices, 

whoſe hands and ſeals are hereunto ſet, being four of the ſaid 
juſliaes, and of the quorum, do hereby order, pronounce, and 
declare, that the ſaid apprentice ſhall he, and is hereby di 
charged and freed from his ſaid apprenticehoad : And this to be 
« final order betworxt the ſaid maſter and apprentice, any thing 
contained in their indentures of apprenticeſhip, or otherwiſe, ts 
the contrary notwithſtanding. Given under our hands and ſeal; 
the day and year firſt above written, | 


F. Complaint of an apprentice to two juſtices againſt 


his maſter; on 20 C. 2. c. 19. 


| Weſtmorland. H E information and complaint of A. P. 


| apprentice to A. M. of ——— in the 
faid county, huſbundmen, exhibited before us two of his majeſty": 
Juſtices of the peace in and for the ſaid county, the —— day if 
— i the year, &c. ; 

Who ſaith, that he the ſaid A. P. is an apprentice bound 
aforeſaid, buſbandman; and 
that he the ſaid A. M. hath miſuſed and ill treated him the 
ſaid apprentice, and particularly [as the caſe ſhall be]. 

; A.P 


Before us, 


. 
1 >. 


G. Summons of the maſter by two juſtices, on 
complaint of the apprentice ; on the 20 G. 2. 
c. 19. J. 3. eee 


Weſtmorland. re the conſtable of — 


HERE AS information and complaint hath dern 
made unto us 2 tw 1 his yuajeſty's juſtices of the 

| A. P. apprentice ta A. M. 
of ——— in the ſaid county, buſband man, that he the ſaid 
A. M. hath miſujed and ill treated him the ſaid R. P. and 
particularly [as the caſe ſhall be; ] Theſe are therefore to re- 


fuire you to ſummon the faid A. M. to appear before us cr 


| in the ſaid county, on — the —— day of —— 
10 anſwer unto the ſaid information and complaint. And be you 
then there to certify what you ſhall have done in the execution 
hereof. Herein — you not. Given under our hangs and 


ſeals the — Of — in the year, pon 
Hi. Diſcharge 


of, c. 


— Appeondites. 


H. Diſcharge of an A prentice by d two jullives, on 


« . 


the maſter n him; by the 20 C. 2. 
c. 19. /. 3 | 
Weſtmorland. HEREAS l bath been 01 
before us two of his majeſly's 
fuftices of the peace in and for the ſaid county, by A. I 


prentice to A. M. 27 in the ſaid county, taylor, > 
be the ſaid A. M. miſuſed and evil treated him the = 
rentice, and — [as the caſe ſhall be]: 
whereas the ſaid A. M. hath appeared before us in . 
of our ſummons to that pur peſe, but hath not cleared himſelf 
of and from the ſaid accuſation and complaint, but on the con- 
trary the ſaid A. P. hath made full proof of the truth thereof 
before us upon oath ; We therefore by theſe preſents do diſcharge 
him the ſaid A. P. of and from his apprenticeſhip to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made be- 
twixt them, or otherwiſe howſoever, to the contrary notwith- 
ſtanding. Given under our hands and ſeals the day 


[Or, And whereas . __ been duly proved before us, as 
well upon the oath © OE of — aforeſaid, as 
otherwiſe, that he t 42 A. did duly ſummon the ſaid 
A. M. to appear before us at à reaſonable time in the ſaid ſum- 
mons mentioned and ſpecified ; but notwith/landing the ſame, he 
the ſaid A. T. hath not appeared before us according to fuch ſum- 
mons : Me therefore having duly examined into the matter 
of the ſaid complaint, and the truth theres 2.5 having been fully 
proved before us upon oath, da diſcharge, &c 


I. Complaint to two. juſtices of the maſter againſt 
has apprentice 3 on the 20 G. 2. c. 19. / 4. 


Weſtmorland. i WH E complaint and information of AIM. 
in the ſaid county, huſband- 
many talen and — on oath before us two of his 
75 * 's ta Ar peace in "oy for the ſaid county, the —— 
aith that A. P. apprentice by indenture to 
bim 25 aid A. M. hath in the ſervice of his apprenticeſhip 
been guilty of ſeveral mi — r miſcarriages, and ill Be- 
haviour, towards him the ſaid A. M. and particularly. [as the 
eaſe ſhall be. 1 8 1 M. 


' Befo us, p 8 4 \ . 12 Nag . 
; - 


K. Warrant 


92 Apprentices, 


K. Warrant for a diſorderly apprentice, by two 
juſtices; on the aforeſaid complaint, by the 


> 20 G. 2. c. 19. /. 4. 
Weſtmorland. 1 To the conſtable of ——— 


[7 HEREAS vath hath been made before us 
twa of his maje/ty's juſtices of the peace in and for the 
id county, by A. M. of -r— in the ſaid county, huſband- 
man, that A. P. apprentice to the ſaid A. M. hath committed 
divers miſdemeanors againſt the ſaid A. M. bis mater, and 
particularly [as the caſe ſhall be] : Theſe are therefore to re- 
guire you forthwith to apprehend the ſaid A. P. and bring him 
befare us, to anſwer unto the ſaid complaint, and to be dealt 
with according to law : And you are ta give notice t the ſaid 
A, M. that he appear before us at the 2 time, to make good 
the ſaid complaint. Given under aur hands and ſeals, &c. 


L. Commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by 
two juſtices; on the 20 G. 2. c. 19. J 4. 


To the conftable of ——- in the ſaid 
connty, and to the keeper of the hauſe 
of correction at — in the ſaid 
county. 


XAT HEREAS complaint hath been made before us —— 
two of his majefly's juſtices of the peace in and for the 
ſaid county, upon the oath of A. M. of i the ſaid 
county, haſbanaman, that A. P. apprentice of the ſaid A. M. 
hath committed divers miſdemeancrs againſt him the ſaid A. M. 
his maſter, and particularly [as the caſe ſhall be]: And 
tubcreas upon examination therecf, and uon hearing the alle- 
gations / both parties, having come befors\.us for that purpoſe, 
and upon due confideration had theresf, he the ſaid A. P. is and 
flands convidted before us of the ſaid offence : We do therefore 
| bereby command you the ſaid conſlable, to take and cimvey the 
faid A. P. is the ſaid houſe of correct ion, and to deliver him ts the 
ſaid tee per 2 together with this warrant : And we 
&do hereby command you the ſaid keeper of the ſaid houſe of cor. 
reetion, to receive the ſaid A. P. into your cuſtody in the ſand 
_ correction, there to remain and be corrected, and hell 
to hard labour for the ſpace of . Given under our hands 
and ſcals e — day, &c. 


Weſtmorland. 


M. Diſcharge 


5 3 SY * „ 


Alehouſes. 


M. Diſcharge of an apprentice by two juſtices, on 
complaint of the maſter; by 20 G. 2. c. 19. 4. 


Weſtmorland. \ \ FHEREAS complaint, &c. (as in 

the laſt „ * Aus 
fore by theſe preſents — the ſaid A. P. from his apprentice- 
ip to the ſaid A. M. any thing in any indenture or indentares 
of apprenticeſhip betwixt them, or otherwiſe, to the contrary 
wtwith/landing. Given, &c. 


N. Aſſignment of an apprentice. 


uud greeting. Whereas my apprentice A. P. 

divers years yet to come and unexpired of his apprentice- 

ſhip, to wit, whole years 4 the — day f 
—— new laſt paſt, as by his i e of apprenticeſhip to 
me ſealed doth appear; Now know ye, that I the ſaid A. M. 
for divers good canſes and conſiderations me hereunto moving, 
have given, granted, aſſigned, and ſet aver, and by theſe pre- 
ſents do fully and abſolutely give, grant, aſſign, and ſet over, 
unto A. S. of „ all ſuch right, title, duty, term of years 
ta come, ſervice and demand whatſoever, which I the ſaid 
A. M. have in or to the ſaid A. P. or which I may or ought 
tu have in him by force and virtue of the ſaid indenture of ap- 
prenticeſhip. And moreover, I the ſaid A. M. ds by theſe pre- 
ſents covenant, promiſe, and agree to and with the ſaid A. S. 
his executors and adminiftrators, that notwithſtanding any thing 
by me the ſaid A. M. to be done to the contrary, the ſaid A. P. 
Hall, during the ſaid term of years, tuell truly ſerve 
the ſaid A. S. as his maſter, and his commandments lazyful and 
honeft ſhall do, and from his ſervice ſhall not abſent himſclf du- 
ring the ſaid term. Provided, that the ſuid A. S. ſhall well 
intreat and uſe him the ſaid A. P. and him the ſaid A. P. in 
the craft, miſlory, and occupation of a which he the ſail 
A. S. now uſeth, after the beſt manner that be can or may, 
ſhall teach, inſtrucs, and inform, or cauſe to be taught, in- 
ſtructed, and informed, as much as thereunto belongeth, er in 
any wiſe appertaineth, and ſhall alſo during the fame term find 
and allow unto the ſaid A. P. ſufficient meat, drink, apparel, 
waſhing, lodging, and all other things needful or meet for an 
apprentice. In witneſs, C.. 


1. to whom theſe preſents ſhall come: I A. M. 
hat 


Appꝛover. 
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Appꝛover. 


N approver (probator) is a perſon indicted of treaſon 

or felony, and in priſon for the ſame, who upon his 
arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore prays a 
coroner, before whom he is to enter his appeal or accufa- 
tion, againſt thoſe that are partners in the crime contained 
in the indictment. 3 [n/t. 129. 

This accuſation of himſelf, and oath, makes his accu- 
fation of another perſon of the ſame crime, to amount to 
an indictment; and if his partners are convicted, he ſhall 
have his pardon of courſe. 3 It. 129, 130. 

But juſtices of the peace cannot take cognizance here- 
of, becauſe they have no authority by their commiſſion to 
aſſign a coroner. 3 Inft. 130. 

And beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom practiſed: And in many caſes we 
have what ſeems to amount to the ſame, by ſtatute ; where 
pardon is aſſured to offenders, on diſeovering and convict- 
ing their accomplices. | 


Arbitration. See Award. 


Army. See Soldiers and Militia. 
Arrask. See Exciſe. 


| Arraignment. 


IF 7 HEN an offender comes into court, or is brought 
in by proceſs, ſometimes of capias, and ſometimes 

of habeas corpus directed to the gaoler of another priſon ; 
the firſt thing that follows thereupon, is his arraignment. 


2 H. H. 216. 


No arraignment is nothing elſe but the calling the 
offender to the bar of the court, to anſwer the matter 
charged upon him. 2 H. H. 215. * 


And 
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Arraignment. 


And the word in Latin (lord Hale ſaith) is no other than 
ad rationem ponere, and in French ad reſon, or abbreviated 
a reſn; for as the ancient word diſrain or derayn imports 
in Latin diſrationare, to diſprove or evince the contrary of 
any thing that is or may be affirmed, ſo arraigne is ad ra- 
timem ponere, to call to account or anſwer. 2 H. H. 216, 
And this perhaps may be ſufficient to ſhew the meaning 
of the word, altho* not to declare its derivation ; for it 
ſeemeth to have flowed unto the French tongue, from its 
common origin with the Greek; of which we ſhall have 
little doubt, when we conſider the verbs ayopwuy, Ru, 
and alſo &vyuav, as they are uſed in the claflical remains 


of that language, and compare them with the terms ar- 


raigne, adraigne, diſrayn, derayne. 

The priſoner on his arraignment, tho' under an indiQ- 
ment of the higheſt crime, muſt be brought to the bar 
without irons and all manner of ſhackles or bonds, unleſs 
there be a danger of eſcape, and then he may be brought 


| with irons. 2 H. H. 219. 


Alſo there is no neceſſity that a priſoner, at the time of 
his arraignment, hold up his hand at the bar, or be com- 
manded ſo to do; for this is only a ceremony for making 
known the perſon of the offender to the court; and if he 
anſwers that he is the ſame perſon, it is all one, 2 Haw. 
308. i 


Arreſt. 


HIS is to be underſtood of arreſts in criminal caſes 
only, and not in civil caſes, 
The word arreft is the fame, with very little variation, 
in the Engliſh, French, German, Belgic, and other lan- 
Raze: of the weſtern. empire, heretofore ſubject to the 
oman power; and probably may have been derived unto 
us thro' the channels both of F rance and Saxony : the 
French, grre/ter ſignifieth to ſtop or ſtay ; and the Saxon 
re/lan, to reſt; and both perhaps have ſprung from the 
Italian, arreſto, and that from the well known Latin verb 
fla, to ſtand. by . 
And, in law, an arreſt doth ſignify the reſtraint of a 
man's perſon, depriving him of his own will and liberty, 
and 


Arreſt. 
and binding him to become obedient to the will of the 
- law: Andi it may be called the beginning of impriſonment, 


93. 
| - Ges which I will ſhew, 


J. Wha may or may not be arreſted. 

II. For what cauſes of ſuſpicion an arreſt may be. 
III. By whom the arreſt ſhall be made. 
IV. The manner of an arreſt. 

V. What is to be done after the arreſt. 


— — — 


| 45 1. Who may or may not be arreſted, 


Privilege of par- 1. Generally, a member of parliament ſhall have the 
— privilege of parliament for himſelf and his ſervants to be 
freed from arreſts: but for treaſon, felony, and breach of 

the peace there can be no privilege. 4 Inf. 24, 25. 

Peers and bodies 2, In cafes of peers and corporations, the proceſs is 

a diſtringas, for they cannot be arreſted, 3 Salk. 46. 

Perſons charged 3. In the caſe of K. and Fordham, H. 2 G. 2, upon 

in execution. 2 motion for an information againſt the defendant, who 

| was a juſtice of the peace; it was held, that a perſon in 
execution in the king's bench may be there charged crimi- 
nally by a juſtice of the peace's warrant: but that no ſuch 
juſtice can take a priſoner of this court out of the cuſtody 
of the court, and ſend him to the county gaol. Str. 828. 

In churchyars. © 4. None ſhall arreſt prieſts or their clerks, or other per- 
ſons of holy church, whilſt they attend to divine ſervice, 
inchurches, churchyards, or other places dedicated to God; 
on pain of impriſonment and ranſom at the king's will, 
and he ſhall alſo make gree to the parties arreſted, 50 £4, 0 
2. .. 1 K. 2. . . 

* 5. Alſo a warrant executed againſt any perſon whatſo- a 
ever, on the Lord's day, is void ; and the perſons ſerving ſ 
the ſame ſhall ſuffer damages, as if they had done the ſame 
without warrant; except m caſes of treaſon, felony, and 


| breach of the peace. 29 C. 2. c. 7. /. 6. 


IT. For what cauſes of ſuſpicion an arreſt may be. - 


Suſpicion, By the ſtatute of 34 Ed. 3. c. 1. Power is given to the 5 
juſtices of the peace, to arreſt all thoſe whom they find by ra 
indictment, or by ſuſpicion, and to put them in priſon. F 

An 
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And the cauſes of ſuſpicion, which are generally agreed Cauſes of ſuſpi· 
to juſtify the arreſt of an innocent perſon for felony, are cen. 
theſe that follow : 

(1) The common ſame of the country; but it ſeems, Common fame. 
that it ought to appear upon evidence, in an action brought 
for ſuch arreſt, that ſuch fame had ſome probable ground, 
2 Haw. 76. 

(2) The being found in ſuch circumſtances, as induce Circumftancesof 
a ſtrong preſumption of guilt; as coming out of a houſe vile. 
wherein murder hath been committed, with a bloody knife 
in one's hand; or being found in poſſeſſion of any part of 


goods ſtolen, without being able to give a probable account 


of coming honeſtly by them. 2 Haw. 76. 

(3) The behaving one's ſelf in ſuch a manner as be- Flight, 
trays a conſciouſneſs of guilt; as where a man accuſed of 
felony, on hearing that a warrant is taken out againſt him, 
doth abſcond. 2 Haw. 75. 

But the party who flies from an arreſt for a capital of- 
fence, is not thereby guilty of a capital offence, but only 
liable to forfeit his goods, when ſuch flight is found againſt 
him. 2 Haw. 122. 

(4) The being found in company with one known to Evil companys 
be an offender, at the time of the otfence, or generally at 
other times keeping company with perſons of ſcandalous 
reputation, 2 Flaw. 76. 2 Int. 52. 

(5) The living an idle, vagrant, and diſorderly life, Living idle, 
without having any viſible means to ſupport it. 2 Haw. M; 
7b. a | 

(6) The being purſued by hue and cry. 2 Hat. 75. Hue and cry, 

Fer if a felony is done, and one is purſued upon hue 
and cry, that is not of ill fame, ſuſpicious, unknown, nor 
indicted ; he may be attached and impriſoned by the law 
of the land. 2 Iuſt. 52. | 

But generally, no ſuch cauſe of ſuſpicion, as any of the Where no crime 
above mentioned, will juſtify an arreſt, where in truth no * communes  - 
ſuch crime hath been committed; unleis it be in the caſe 
of hue and cry, 2 Haw. 76. 


II. By whom the arreſt ſhall be made. 


1. In criminal caſes, a perſon may be apprehended and Arreft without 
reſtrained of his liberty, not only by proceſs out of ſome Warrant. 
court, or warrant from a magiitrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept. 

2. nus all perſons, who are preſent when a felony is By private per- 
Co715!:rted, or a dangerous wound given, are bound to ap- 


Vol. I. H prehend 


By watchmen. 


By conſtables. 


By othe; 9. 


Arreſt with war- 
rants 


By the ſheriff or 
conftable, 


Sher ff may de- 
pute. 


Others cannot 
depute. 


Where a conſta- 
ble may ex:cute 
it out of his own 
diſtrict, 


Any perſon may 
execute, 


Arreſt. 


prehend the offender, on pain of being fined and impri- 
ſoned for their negleſt. 2 Haw. 74. 

Alſo, every private perſon is bound to aſſiſt an officer 
demanding his help, for the taking of a felon, or the ſup- 
preſſing of an affray. 2 Haw. 75. 

Allo by the vagrant act of 17 G. 2. Every private per- 
ſon may apprehend beggars and vagrants. 

3- Alſo, a watchman may arreſt a night walker, with- 
out any warrant from a magiſtrate. 2 Inst. 52. 

4. In like manner, a conſtable may ex officio arreſt a 
breaker of the peace in his view, and kcep him in his 
houſe, or in the ſtocks, till he can bring him before a ju- 
ſtice. 1 H. H. 587. 

5. Or any perſon whatſoever, if an affray be made to the 
breach of the king's peace, may without any warrant 
from a magiſtrate, reſtrain any of the offenders, to the 
end the king's peace may be kept; but after the affray is 


ended, they cannot be arreſted without an expreſs warrant. 


2 Inſt. 52. 

6. So much concerning an arreſt without a warrant; 
next follows arreſting with fuch warrant : 

7. The warrant is ordinarily directed to the ſheriff or 
conſtable, and they are indictable, and ſubject thereupon 
to a fine and impriſonment, if they neglect or refuſe it, 
1 H. H. 581. 

8. If it be directed to the ſheriff, he may command his 
bailiff, under ſheriff, or other ſworn and known officer, 
to ſerve it, without writing any precept. But if he will 
command another man, that is no ſuch officer, to ſerve it, 
he muſt give him a written precept, otherwiſe falſe impri- 
ſonment will lie. Lamb. 89. 

9. But every other perſon to whom it is directed, muſt 
per ſonally execute it; yet it ſeems, that any one may law- 
fully aſſiſt him. 2 Haw. 86. 

10. If a warrant be generally directed to all conſtables, 
no one can execute it out of his own precinct; for in-ſuch 
caſe it ſhall be taken reſpectively to each of them within 
their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrict of another; but if it be directed to a 
particular conſtable (Mr. Hawkins ſays, to a particular 
conſtable by name), he may execute it any where within 
the juriſdiction of the juſtice, but is not compellable to 


execute it out of his own conſtablewick. Lord Raym. 549. 


1 H. H. 581. 2 H. H. 110. 2 Haw. 86. E 
11. The juſtice that iſſues the warrant, may direct it 
to a private perſon if he pleaſeth, and it is good; but he 
45 
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is not compellable to execute it, unleſs he be a proper of- 
ficer, 1 H. H. 581. 

12. But by the juſtices oath, the warrant ought not to But nc: (© b4 
be directed to the party, but to ſome indifferent perſon, to dune 
xecute it. _— 

13. If a warrant is directed to two or more jointly, where dire" 4d 
ret any one of them alone may execute it. Dalit. to two jointly, 


6. 169. | 
IV. The manner of an arreſt. 


1. The officer to whom a warrant is directed and de- To be gone about 
livered, ought with all ſpeed and fecrecy to find out the immediately. 
party, and then to execute the warrant. Dalt. c. 169. 

2. It is certainly an offence of a very high nature, to Oppoſing the ex- 
oppoſe one who lawfully endeavours to arreſt another for un. 
treaſon or felony : and it ſeems, that the perſon who ſo 
oppoſes an arreſt for treaſon, whereof he knows the party 
to have been guilty, is thereby guilty of the treaſon; and 
that he who ſo oppoſes an arreſt for felony, is an acceſſary 
to the felony. 2 Haw. 121. | | 

3. An arreſt in the night is good, both at the ſuit of Arrefling in the 
the king and of the ſubject; elſe the party may eſcape, ht. 

9 C. 66. 

4. By the 24 G. 2. c. 55. Conſtables and others may, Anefiog is an- 
on having the warrant indorſed by a juſtice in another other county, 
my; into which an offender ſhall have eſcaped, arreſt 
an oftender in ſuch other county, and carry him before 
the juſtice who indorſed the warrant, or ſome other juſ- 
tice or juſtices of ſuch other county, if the offence is bail- 
able, to find bail; or elſe ſhall carry him back again be- 
fore a juſtice in the county from whence the warrant did 
rſt iſſue. 

5. A private perſon cannot raiſe power to arreſt or de- Taking the 
tain a felon, 1 H. H. 601. power of the 

But any juſtice, or the ſheriff, may take of the county 2 
any number that he ſhall think meet, to purſue, arreſt, 
and impriſon traitors, murderers, robbers, and other fe- 
lons; or ſuch as do break, or go about to break, or diſturb 
the king's peace: and every man being required, ought to 
allſt and aid them, on pain of fine and impriſonment, 

Dalt. c. 171. | 

But it is not juſtifiable for a juſtice, ſheriff, or other of- 

icer, to aſſemble the p://e comtatus, or raiſe a power or 

lembly of people, upon their own heads, without juſt 

cauſe. Dalt, c. 171. 
| H 2 . 
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But where a juſtice, ſheriff, or other officer, is enabled 
to take the power of the county, it ſeemeth they may 
command and ought to have the aid and attendance of all 
knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to 
travel, Dalt. c. 171. Becauſe, by the ſtatute of in. 
che/ter, all of that age are bound to have harneſs. 

But women, eccleſiaſtical perſons, and ſuch as be de. 
crepit, or diſeaſed, thall not be compelled to attend them, 
Dat. c. 171. 

And in ſuch caſe it is referred to the diſcretion of the 
Juſtice, ſheriff, or other officer, what number they will have 
to attend on them, and how and after what manner they 
thall be armed or otherwiſe furniſhed. Dal. c. 171. 

6. As to the caſe of breaking open doors, in order to 


apprehend offenders, it is to be obſerved, that the lay 


doth never allow of ſuch extremitics, but in caſes of ne- 
ceſſity; and therefore, that no one can juſtify the break- 
ing open another's door to make an arreſt, unleſs he firlt 
ſignify to thoſe in the houſe the cauſe of his coming, and 
requeſt them to give him admittance. 2 Haw. 86. 

But where a perfon authorized to arreſt another, who 
is ſheltered in a houſe, is denied quietly to enter into it, 
in order to take him; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the following 
inſtances : 

(1) Upon a capias grounded on an indictment for any 
crime whatſoever ; or upon a capias from the chancery or 
king's bench, to compel a man to find ſureties for the peace 
or good behaviour, 2 Haw. 86. 

(2) When one known to have committed a treaſon or 
felony, or to have given another a dangerous wound, 1s 
purſued either with or without a warrant, by a conſtable 
or private perſon ; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better 
opinion at this day (Mr. Hawkins ſays) that no one can 
juſtify the breaking open doors in order to apprehend him; 
And this opinion he founds on Coke's 4 Inſt. 177. and 
Hale's pleas of the crown 91.) 2 Haw. 87. 

But Lord Hale, in his hiſtory of the pleas of the crown, 
ſays, that upon a warrant for probable cauſe of ſuſpicion 
of felony, the perſon to whom ſuch warrant is directed, 
may break open doors to take the perſon ſuſpected, if up- 


on demand he will not ſurrender himſelf, as well as it 


there had been an expreſs and poſitive charge againſt him; 
and ſo (he days) hath the common practice obtained, not- 
withſtanding 
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withitanding the contrary opinion of lord Cote: for in 
ſuch caſe the procels is for the king, and therefore a 
nm emittas is implied. 1 H. H. 580, 583. 2 H. H. 
117. 

And as he may break open ſuch perſon's own houſe, ſo 
much more may he break apen the houſe of another to 
take him ; for ſo the ſheriff may do upon a civil proceſs : 
But then he muſt at his peril fee that the felon be there; 
for if the felon be not there, he is a treſpaſler to the ſtran- 
ger whoſe houſe it is. 2 H. H. 117. 

But it ſeems that he that arreſts as a private man barely 
upon ſuſpicion of felony, cannot juſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is, if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable, 1 H. H. 82. 

But a conftabie in ſuch caſe may juſtify, and the reaſon 
of the difference is this: becauſe that in the former cate it 
is but a thing permitted to private perſons to arreſt for 
ſuſpicion, and they are not puniſhable if they omit it; and 
therefore they cannot break open duors; but in caſe of a 
conſtable he is puniſhable if he omit it upon complaint. 
2 H. H. 92. 

(3) Upon a warrant from a juſtice of the peace, to find 
ſureties for the peace or good behaviour. 2 Haw. 86. 
1H. H. 582. 2 H. H. 117. 

And in general, Mr. Dalton ſays, an officer upon any 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender. 
Dalt, c. 169. 

(4) On a warrant to ſearch for ſtolen goods, the doors 
may be broke open, if the goods are there; and if they 
are not there, the conſtable ſeems indemnified, but he that 
made the ſuggeſtion, is puniſhable. 2 H. H. 151, 

(5) Where forcible entry or detainer is found by inqui- 
tion before juſtices of the peace, or appears on their view. 
2 Haw. 86. 

5 6) On a capias utlagatum, or capias pro fine. 2 Haw, 

(7) On the warrant of a juſtice of the peace for the le- 
ing of a forfeiture, in execution of a judgment, or con- 
viction for it, grounded on any ſtatute, which gives the 
whole or any part of ſuch forfeiture to the king. 2 Haw. 86. 

(8) Where an affray is made in a houſe, in the view or 
tearing of the conſtable, he may break open the doors to 
take them, x {{aw. 137. 2 Haw. 87. | 

H 3 (9g) If 


101 


102 | Arreſt. 


(9g) If there be diſorderly drinking or noiſe in a houſe, 
at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conſtable or his watch, demanding 
entrance, and being refuſed, may break open the door, 
to ſee and ſuppreſs the diſorder. 2 H. H. gs. 

(10) Wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards eſcapes, and ſhelters himſelf in an 
houſe, 2 Haw. 87. . 

(11) But upon a general warrant, without expreſſing 
any felony or treaſon, or ſurety of the peace, the officer 
cannot break open a door, 1 H. H. 584. 

(12) Neither ought doors to be broke open to take 
perſon, who is required to take certain oaths by virtue of 
a ſtatute, becauſe in ſuch caſe the warrant is not ground- 

ed on a precedent offence. 2 Haw. 87. 12 Co. 131. 

(13) In a civil ſuit ; the officer cannot juſtify the break. 
ing open an. outward door or window in order to execute 
proceſs, If he doth he is a treſpaſſer, But if he findeth 
the outward door open, and entereth that way, or if the 
door be opened to him from within, and he entreth, he 
may break open inward doors if he findeth that neceſſary 
in order to execute his proceſs. Hof I9. 

For a man's houſe is his caſtle, for ty and repoſe to 
himſelf and family ; but if a ſtranger, who is not of the 
family, upon a purſuit taketh refuge in the houſe of an- 
other, this rule doth not extend to him, it is not hi 
caſtle, he cannot claim the benefit of ſanctuary therein, 
Foft. 320. 

And it is always to be remembered, that this rule muſt 
be confined to the caſe of arreſt upon proceſs in civil ſuits 
only, For where a felony hath been committed, or a dan- 
gerous wound given, or even where a miniſter of juſtice 
cometh armed with proceſs founded on a breach of the 
peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is due to the publick muſt 
ſuperſede every pretence of private inconvenience, id. 

(14) F mall. „in all theſe caſes, if an officer, to ſerve 
any warrant, enters into a houſe, the doors being open, 
and then the doors are locked upon him, he may break 
them open in order to regain his liberty. 2 Haw. 87. 

Killing in the 7. If there be a warrant againſt a perſon, for a treſpals 
arreſt or puiluit, or breach of the peace, and he flies and will not yield to 
the arreſt, or being taken makes his eſcape; if the officer 

kills him it is murder. 2 H. H. 117. ; | 
But if ſuch perſon, either upon the attempt to arreſt, or 
after the arreſt, aſſault the officer, to the intent to make 
his eſcape from him, and the officer ſtanding upon his guard 
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kills him, this is no felony; for he is not bound to go 
back to the wall as in common caſes of ſe defendendo, for 
the law is his protection. 2 H. H. 118. 

But where a warrant iſſueth againſt a perſon for felony, 
and either before arreſt, or after, he flies and defends him- 
ſelf with ſtones or weapons, fo that the officer muſt give 
over his purſuit, or otherwiſe cannot take him without 
killing him, if he kill him it is no felony. And the ſame 
law is, for a conſtable that doth it by virtue of his office, 
or on hue and cry, 2 H. H. 118. 

But then there muſt be theſe cautions: 1. He muſt be 
2 lawful officer; or there muſt he a lawful warrant, 2. 
The party ought to have notice of the reaſon of the pur- 
ſuit, namely, becauſe a warrant is againſt him, 3. It 
muſt be a caſe of neceſſity, and that not ſuch a neceſſity 
46 in the former caſe, where an aſſault is made upon the 
officer; but this is the neceſũty, namely, that he cannot 
otherwiſe be taken. 2 H. H. 119. 

But tho! a private perſon may arreſt a felon; and if he 
fly ſo as he cannot be taken without he be killed, it is 
excuſable in this caſe for the neceflity ns it is at his pe- 
ril, that the party be a felon; for if he be innocent of the 
felony, the killing (at leaſt before the arreſt) ſeems at 
leaſt manſlaughter ; for an innocent perſon is not bound 
to take notice of a private perſon's ſuſpicion, 2 H. H. 


119. | 
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8. A perſon ſworn and commonly known, and acting wy.her the 
within his own precin&, need not ſhew his warrant; but conftable need 
he ought to acquaint the party with the ſubſtance of it. ten his war- 


2 Haw. 85. \ 

And an officer giveth ſufficient notice what he is, when 
he ſaith to the party, I arreſt you in the king's name; and 
in ſuch caſe, the party at his peril ought to obey him, 
tho' he knoweth him not to be an officer ; and if he have 
no lawful warrant, the party grieved may have his action 
of falſe impriſonment. Dalt. c. 169. 

But the learned editor of Hale's hiſtory obſerves here- 
upon, that the books referred to intend the general war- 
rant conſtituting ſuch perſon an officer, as a bailiff, or the 
like, in a civil action; tho” it may be otherwiſe in caſe of 
felony, becauſe in ſuch caſe a private perſon may arreſt a 
felon without any warrant at all. 2 H. H. 116. 


But if he acts out of his precinct, or is not ſworn and 


commonly known, he muſt ſhew his warrant if demanded, 
2 Haw. 85, 86. Otherwiſe the party may make reſiſt- 
ance, and needs not to obey it. Da#t. c. 169. 

H 4 But 
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But if the conſtable has no warrant, but doth it by 
virtue of his office, as a conſtable, it is ſufficient to notify 
that he is conſtable, or that he arreſts in the king's name 
1 H. H. 583. 

But in the eaſe of a warrant of diſtreſs, iſſued by a 
Juſtice of the peace, for the levying a pecuniary forfeiture 
or ſu;n of money, it is ſpecially provided by the ſtatute 
of the 27 G. 2. c. 20. that the officer executing the ſame, 
ſhall, if required, ſhew his warrant to the perton whole 
goods are diſtrained, and ſhall ſuffer a copy thereof to be 
taken. | 

9. If the conſtable come unto the party, and require 
him to go before the juſtice, this is no arreſt nor impri- 
ſonment. Dalt. c. 170. 

For bare words will not make an arreſt without laying 


hold on the perſon or otherwiſe confining him. But it 


Retaking after 
arreſt. 


By a priva's 
perſon, 


an officer comes into a room, and tells the party he arreſts 
him, and locks the door, this is an arreſt; for he is in 
cuſtody of the officer, 1 Salt. 79. 2 Haw. 129. Cafe 
in the time of lord Hardwicke., 301. 

10. It hath been holden, that if a conſtable, after he 
hath arreſted the party by force of a warrant, ſuffer him to 
go at large, upon his promiſe to come again and find ſure- 
ties, he cannot aitcrwards arreſt him by force of the ſame 
warrant : However if the party return, and put himſelf 
again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſuance 
of ſuch warrant ; but in this the law doth not ſeem to be 
clearly ſettled. 2 Harb. 81. 

But if the party arreſted do eſcape, the officer upon freſh 
ſuit may take him again and again, fo often as he eſcapeth, 
altho* he were out of view, or that he ſhall fly into ano- 
ther town or county. Dalt. c. 169, 


V. What is to be done after the arreſt. 


1. When a private perſon hath arreſted a felon, or one 
ſuſpected of felony, he may detain him in cuſtody till he 
can reaſonably diſmiſs himſelf of him; but with as much 
ſpeed as conyeniently he can, he may do any of theſe three 
things : | 

(* ) He may carry him to the common aol; but that 
is now rarely done, 1 H. H. 589, 2 H. H. 77. 

(2) He may deliver him to the conſtable, who may 
either carry him to gaol, or to a jullice of the peace. 


1 H. H. 589, 
(3) He 
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(3) He may carry him immediately to a juſlice of the 
peace. 1 II. H. 589. 


2. If the conſtable, or his watch, hath arreſted affrayers, By a vtchman- 


or perſons drinking in an alehouſe diſorderly at an unſea- 
ſonable time of night, he may put the perſons in the 
ſtocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho' he de- 
liver them afterwards; or till he can bring them before 
a juſtice. 2 H. H. 95. 


3. If the arreſt is by virtue of a warrant, when the of- zy an officer by 


ficer hath made the arreſt, he ãs forthwith to bring the par- Warrant. 


ty, according to the direction of the warrant: If it be to 


bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice; but if the warrant be to bring him 
before any juſtice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner, 1 H. H. 582. 
2H. H. 112. 

But if the time be unſeaſonable, as in or near the night, 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be fick, he may 
jecure him in the ſtocks, or in an houſe, till the next 
day, or ſuch time as it may be reaſonable to bring him. 
2 H. H. 120, 7 

And when he hath brought him to the juſtice, yet he 
is in Jaw ſtill in his cuſtody, till the juſtice diſcharge, or 
bail, - commit him. 2 H. H. 120. | 

4. But it is ſaid, the conſtable is not obliged to return a 
the warrant itſelf, but may keep it for his own juſtification, — 2 
in caſe he ſnould be queſtioned for what he had done; but 
only to return what he has done upon it. Lord Raym. 
196. 

5. And this ſeems to be implied in the ſtatute of the, in- 
24 C. 2. c. 44. which enacteth, that no action ſhall be gemnified. 
brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in 
obedience to the warrant of the juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned 
by the party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the ſame hath been refuſed or neg- 
lected for fix days after ſuch demand : And if, after com- 
pliance cherewith, any ſuch action ſhall be brought, with- 
out making tae juſtice who ſigned the warrant defendant, 
on producing and proving ſuch warrant at the trial, the 


jury thall give their verdict for the defendant. /. 6. And 
3 it 


Affray. 
it is certain the conſtable cannot grant a peruſal or copy 
of the warrant, unleſs he hath it in his cuſtody. 

6. By an ancient ſtatute, 23 H. 6. c. 10. No ſherif 
ſhall take for any arreſt, but 20d, and the bailiff which 
maketh the arreſt 4d, on pain of 4ol; half to the king, 
and half to him that will ſue in ſeſſions (or the courts 
above) and treble damages to the party injured, 

Upon which ſtatute perhaps my be founded the cuſtom 
in many places, of giving 4d to the conſtable with the 
warrant, for his trouble in executing the ſame ; which in- 
deed at that time might be a reaſonable ſatisfaction; for 
4d then was worth more than ten times the value of 41 
now. Which decreaſe in the value of money, in this and 


many other caſes depending upon ancient ſtatutes, may 
ſeem to require ſome conſideration, 


The rewards for arreſting or apprehending highwaymen 
and others, may be found under their reſpective titles. 


Affault and Battery. 


IJ. Aſſault, what. 
II. Battery, what. 
Il. In what caſes they may be juſtified. 
IT. How puniſhed. 
J. Mull, what. 
5 LT, fin, from the French aſſayler, is an 


attempt ox offer, with force and violence, to do 4 


corporal hurt to another; as by ſtriking at him with or 
without a weapon; or preſenting a gun at him, at ſuch 
a:diftance to which the gun will carry; or pointing a 


pitchfork at him, ſtanding within the reach of it; or by 


holding up one's fiſt at him; or by any other ſuch like 
act, done in an angry, threatning manner. 1 Haw, 


133. 

y from hence it clearly follows, that one charged 
with an aſlault and battery, may be found guilty of the 
aſſault, and yet acquitted of the battery: But every bat- 
tery includes an aſſault; therefore on an indictment r - 
i ault 


Aſſault and Battery, 


fault and battery, in which the aſſault is ill laid, if the 

defendant be found guilty of the battery, it is ſufficient, 

1 Haw. 134. ; 
Notwithſtanding the many ancient opinions to the con- 

trary, it ſeems agreed at this day, that no words what- 
ſoever can amount to an aſſault. 1 Faw. 134. 


Il. Battery, what. 


Battery (from the Saxon batte, a club, or beatan, to 
beat, from whence cometh alſo the word battle) ſeemeth to 

be, when any m_ whatſoever, be it never fo ſmall, 
is actually done to the perſon of a man, in an angry, 
or revengeful, or rude, or inſolent manner, as by ſpitting 
in his face, or any way touching him in anger, or vio- 
lently juſtling him out of the way, and the like, 1 Har, 


134 
LI. In what caſes they may be juſtiſed. 


A perſon may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age 
and even a wounding may be juſtified in defence of his per- 
ſon, but not of his poſſeſſions. 3 Salk. 46. 

Alſo if an officer having a lawful warrant lay hands on. 
another to arreſt him, or if a parent in a reaſonable man- 
ner chaſtiſe a child, a maſter his ſervant, a ſchoolmaſter 
his ſcholar, a gaoler his priſoner, and even a huſband his 
wife as ſome ſay ; or if one confine a friend who is mad, 
and bind and beat him in ſuch a manner as is proper in 
his circumſtances ; or if a man force a ſword from one 
who offers to kill another therewith ; in all theſe caſes, 
and ſuch like, it is juſtifiable, 1 Haw, 130. 

Likewiſe a perſon may juſtify an aſſault and battery 
of another, who doth menace or aſſault him, and attempt 
to beat him from his lawful watercourſe or highway. 
Pult. 42. 

Likewiſe, if a perſon comes into my houſe, and will 
not go out, I may juſtify laying hold of him, and turning 
him out. Nel. Aſſault. 

And where a man in his own defence beats another who 
firſt aſſaults him, he may take adyantage thereof, both 
upon an indictment, and upon an action; but with this 
difference, that on an indictment he may give it in evi- 
dence upon the plea of not guilty, but an an action he 


mult plead it ſpecially. 1 Haw. 134. N 1. 
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IV. How puniſhed. 


There is no doubt but that the wrong-doer is ſubjed 
both to an action at the ſuit of the party, wherein he ſhall 
render damages; and alſo to an indictment at the ſuit of 
the king, wherein he ſhall be fined according to the hei- 
nouſneſs of the offence. 1 Haw. 134. 

And by 6 C. c. 23. /. 11. Aſſaulting, in the ſtreet or 
highway, with intent to ſpoil people's cloaths, and ſo ſpoil. 
ing them, is felony and tranſportation, 

And by 7 G. 2. c. 21. Aſſaulting with intent to rob, is 
alſo made felony and tranſportation. 

And by ꝙ Aun. c. 16. Aſſaulting a privy counſellor in 
the execution of his office, is felony without benefit of 
clergy. | 

A private aſſault is not inquirable in the leet, not being 
a common nuſance, as all affrays are. 1 Haw. 135. 


Warrant for an aſſault. 


Weſtmorland. 1 To the conſtable of 


HEREAS complaint hath been made before me ]. 

P. eſquire, one of his majeſty's 's 856 of the peace in 
and for the ſaid county, upon the oath of A. I. of in the 
ſaid county, taylor, that A. O. of aforeſaid, butcher, 
did on the day of 
faid A. I. at aforeſaid in the county aforeſaid: 
Theſe are therefore in his ſaid majeſly's name, to command you 
forthwith ts apprebend the ſaid A. O. and to bring him before 
me to anſwer unto the ſaid complaint, and to be further dealt 
withal according to law. Given under my hand and ſeal the 
day /, &c. 


Indictment for an aſſault. 


H E jurors for our lord the king upon their cath preſent, 

'T] that A. O. of in the ſaid county, butcher, an 
day of in the Hear of the reign of 
at aforeſaid in the county aforeſaid, in and 
upon A. I. taylor, then and there being in the peace of God and 
of our ſaid lord the king, with force and arms, an aſſault did 
make, and him the faid A. I. then and there did beat, worn, 
and evil intreat, and then and there to him other enormc«s 
things did, ts the great damage and hurt of him the ſaid A. I. 
19 


the 


violently aſſault and beat him the | 


Aſſault and Battery, 


te the evil example of all others offending in the like find, 
and againſt the peace of cur ſaid lord the king, his crown and 


nity. 


 Afſizes. 


'F SSIZE (aſſſis) ancienty ſignified in general, a 


court where the judges or aſleſſors heard and de- 
termined cauſes ; and more particularly upon writs of / 
ſize brought before them, by ſuch as were wrongfully put 
out of their poſſeſſions. Which writs heretofore were very 
frequent; but now mens poſſeſſions are more eaſily reco- 
vered by ejectments, and the like. Yet ſtill the judges 
in their circuits have a commiſſion of afſize, directed to 
themſelves and the clerk of aſſize, to take aſſizes, and to 
do right upon ſuch writs. 


2. To which commiſſion of afſize, four other commiſ- The circuit com- 


ſions are now ſuperadded ; to wit, 
(1) A commiſlion of general gal delivery, directed to 
the judges and the clerk of aſſize aſſociate; which gives 


them power to try every priſoner in the gaol, committed 


tor any offence whatſoever, but none but priſoners in the 
gaol. 

(2) A commiſſion of yer and terminer, directed to the 
judges, and many other gentlemen of the county ; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 
mitted, whether the perſons to be tried be in gaol or not 
in gaol 

(3) A commiſſion or writ of niſi prius, directed to the 
judges and clerk of aſſize, by which civil cauſes brought 


| to iſſue in the courts above, are tried in the vacation by 


a jury of twelve men of the county where the cauſe of 
action ariſes; and on return of the verdict of the jury to 
the court above, the judges there give judgment, 

(4) A commiſſion of the peace in every county of their 
circuit, 

3- By the precept for the general gaol delivery above- 
mentioned, the ſheriff is commanded to attend there in 
perſon, with his under-ſheriff; and to give notice to all 
juſtices of the peace, mayors, coroners, eſcheaters, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of hun- 
dreds and liberties, that they be then and there in their 

own 
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Aſſize, what, 


miſſions, 


Sheriffs, juſtices, 


and others to at - 
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Cenftables pre- 
ſentment. 


Alliſes. 

own perſons with their rolls, records, indictments, and 
other remembrances, to do thoſe things which to thetr 
offices in that behalf appertain to be done. | 

By virtue whereof, all juſtices of the peace, mayors, 
and others abovementioned, of that county where the 
Judges have their aſſizes, are bound to be preſent; and if 
they make default, without lawful impediment, the judges 
may ſet a fine upon them for their neglect. Cr. Circ. 4. 

4. Alſo, by ancient cuſtom (that is, by the common 


law of the land) before the coming of the judges, the 


high conſtables iſſue their warrants to the petty conſtables, 
to make preſentments of all crimes and offences cogniza- 
ble at the aſſizes; to the intent (as it ſeemeth) that the 
judges thereby may have a general information and know- 
ledge, how the peace hath been kept : which preſentments 
being delivered to the high conſtables, are by them deli- 
vered into court, and make up part of the rolls, and other 
remembrances abovementioned, : 

Which ſaid warrants of the high conſtables perhaps 
may be beſt drawn upon the words of the commiſhon of 
oyer and terminer, which is the largeſt of all the five com- 
miſſions abovementioned : And then the form thereof may 
be thus ; 


Weſtmorland, To the conſtable of 
Eaſt Ward. county. 


HESE are to require you the ſaid conſtable, in his ma- 
teſty's name, to make out a preſentment in writing of all 
treaſons, miſpriſions of . e inſurrections, rebellions ; coun- 
ter feitings, clippings, waſhings, falſe coinings, and other falſi- 
ties of the money of Great Britain, and of other kingdoms and 
dominions whatſoever ; and of all the murders felonies, man- 
Saughters, killings, burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of words, aſſem- 
blies, miſprifions, confederacies, falſe allegations, treſpaſſes, 
riots, routs, retentions, eſcapes, contempts, falſities, negli- 
gences, concealments maintenance, oppreſſions, champerty, de- 
ceits, and all other evil doings, offences and injuries whatſc- 
ever; and alſo the acceſſaries of them; by whamſeever, and 
in what manner ſoever, done, committed or perpetrated, within 
your conftablewick. Which ſaid preſentment ſo made in writing 
as aforeſaid, and ſigned by you, you are to deliver to me at — 
in the ſaid county, on 
the hour «of in the forenoon of the ſame day, that I may 
have the ſaid preſentment ready to be delivered to his ſaid ma- 
Jeſty's juſtices of oyer and terminer and general gaol delivery * 
N 1 the 


in the ſaid 


the ͥ —v—— of — at 


Alliſes. 


Ie next aſſizes to be —_— the ſaid county. Herein fail 
hn not, as you will anſwer the cantrary at your peril, Given 
under my hand, the =——— day of 


in the year of our 
John Bowneſs, High Con/table. 


8 * 


5 Attachment. 


[= HIS word, as a law term, we have immedi 

ie | from the French attacher, to tye, or make faſt. 
fo The Italian word is attacare ; the Spaniſh attacar ; and 
's and the Saxon tæcan, to take. 

2 It ſignifieth the taking of a man's body by command- 
T ment of a writ or precept; and is properly grantable in 


caſes of contempts, againſt which for the moſt part all 
8 courts of record generally, but more eſpecially thoſe of 
f IWiſtminſtex-hall, and above all the court of king's bench, 
N may proceed in a ſummary manner, according to theit 
j diſcretion. 2 Haw. 141. 
But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeflions have not a power to award an 
: attachment ; but the court ſaid, they would not determine 
how it would have been, if they had committed the per- 
ſon for contempt ; but the ordinary and proper method is, 
; by indictment. Sefſ; Ca. V. 2. 176. 


—— „ 


: Attainder, 


HE difference between a man attainted and convict- 
ed is, that a man is ſaid to be convicted before he 
hath judgment, as if a man be convicted by verdict or con- 


fon, and. when he hath his judgment upon the verdict 


} or confeſſion, then he is ſaid to be attainted. 1 f. 390. 
That is to ſay, his blood is become (attinctus) tainted, 
N ſtained, or corrupted: inſomuch that by the common lav, 
5 in Caſes of treaſon or felony, his children or other kindred. 
| cannot inherit his eſtate, nor his wife claim her. dawer , 


h and the ſame cannot. be reſtored or ſaved, but by act of 


| parliament ; and therefore in divers inſtances, there is 3 
| Ipecial proviſion by act of parliament, that. ſuch or ſuch 


an 
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an attainder ſhall not work corruption of blood, loſs «& 
dower, nor diſheriſon of heirs. 


. — 


Attaint. 


TTAINT is a writ that lieth, where a falſe ver. 

dict in a court of record, upon an iſſue joined by 

the parties, is given. 1 It. 294. Which is treated d 
under title Jurozs. 


Attowney, 


Who I. N attorney is one who is appointed to do any thing, 
: Y in the turn, ſtead, or place of another. 1 oft. 51. 
Juſtice of the 2. No attorney or ſolicitor ſhall be capable to continue 


peace not to aft or be 2 juſtice of. the peace, during ſuch time as he ſhall 

as arterne%* continue in the buſineſs and practice of an attorney ct 
ſolicitor. 5 C. c 18. / 2. | 

Under ſheriff, 3. No under- ſheriff, ſheriff's clerk, receiver, nor ſhe- 

rift's bailiff, ſhall be attorney in the king's courts, du- 

- ing the time that he is in office with any ſuch ſherif, 


1H. e. 4. 
Se 4. No ſteward, bailiff, nor miniſter of lords of ſran- 
tranchiſe. chiſes, which have return of writs, ſhall be attorney in 


any plea within the franchiſe or bailiwick, whereof he 
ſhall be officer. 4. H. 4. c. Ig: | 

Recuſant, 5. No recuſant convict ſhall practiſe as an attorney or 
ſolicitor; on pain of 1001, half to the king, and half to 

| him that ſue. 3 F. c. 5. / 8. 2 | 
Perſon convicted 6. If any perſon, who hath been convicted of forgery, 
— or perjury, or ſubornation of perjury, or common barratry, 
ſhall practiſe as an attorney or ſolicitor ; he ſhall be tranſ- 

ported for ſeven years; 12G. c. 29. / 4. ; 
To be bound for 7. No perſon ſhell act as attofncy or ſolicitor, unleſs 
9 he ſhall have been bound for five years. 2 C. 2. c. 23. 
Affidavit to be 8. And every perſon bound to ſerve as clerk to any 
—— attorney or ſolicitor, {hall within, three months cauic an 
affidavit to be made ct the actual execution of the ccn- 
tract; in which atidayzit nall be ſpecified, the name * 
| | a 


)s of 


an attorney or ſolicitor, before ſuch affidavit ſo filed ſhall 


Attoꝛnev. 


the attorney and ſolicitor and of the perſon ſo bound, their 
places of abode, and the day of the date of ſuch con- 
tract: ſuch affidavit to be filed within the ſaid time, in 
the court where the attorney or ſolicitor is inrolled. 22 
G. 2. c. 46. / 3. 

But there is generally an — clauſe in ſome 
at every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited, 

And no perſon ſo bound ſhall be admitted or inrolled 


de produced and openly read in court. 22 G. 2. c. 46. 


« $+ 

9. And ſuch clerk ſhall, during the whole time of ſer- Afnal ſervice 
vice ſpecified in the contract, continue and be actually for the whole 
employed by ſuch attorney or ſolicitor or his agent, in the nee 
proper buſineſs of an attorney or ſolicitor, 22 G. 2. c. 46. 

J. 8. | 
Provided, that if the maſter ſhall die or diſcontinue 

his practice, or if the contract ſhall by conſent be can- 
celled, or ſuch clerk be diſcharged by order of court ; 

the clerk may be bound, during the reſidue of the term 

to another maſter : ſo as affidavit be made and filed as 
aforeſaid, of the execution of ſuch ſecond or other con- 

tract. { 9. 

And ſuch clerk, before he ſhall be admitted attorney 

or ſolicitor, ſhall cauſe an afidavit of himſelf, or of the 
attorney or ſolicitor to whom he was bound, to be made 

and filed as aforeſaid, that he hath actually and really 
lerved and been employed by ſuch practiſing attorney or 
folicitor or his agent, during the ſaid whole term of five 

years, ſ. 10. ; 

10. One of the judges in the courts of law, and the — and 
maſter of the rolls, or two maſters in chancery, and a 
judge of the other courts of equity reſpectively ; ſhall 
examine any perſon touching his htneſs and capacity to 
be an attorney or ſolicitor : and if approved of, he hall 
be ſworn in open court, and admitted and inrolled, with- 
out fee, except 1s for adminiſtering the oath, Which 
admiſſion (on a treble 40s ſtamp) ſhall be ſigned, and 
delivered to him. 2 G. 2. c. 23. /. 4, 5, 6. RS 

And the attorney's oath ſhall be this: * A. B. do 
* ſwear, that®I will truly and honeſtly demean myſelf 
in the practice of an attorney, according to the beſt 
Jof my knowledge and ability; ſo help me God.” 

.. 13. | 
Vo“. I. I The 
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The ſolicitor's oath ; “I A. B. do ſwear, that I wij 
<« truly and honeſtly demean myſelf in the practice of 
«© ſolicitor, according to the beſt of my knowledge and 
7 « ability ; ſo help me God.“ F 14. ie 
Penalty of ating 11. If any perſon ſhall act as attorney or ſolieitor, fo 
before jorolled. or in expectation of any gain or reward, without being 
admitted and - inrolled as aforeſaid ; he ſhall forfeit 50 
and be incapable to act for the future: The ſaid penal 
to be recovered in any of the courts of record at %%. 
2 or in the counties palatine reſpectively, or grea 
in Wales, or at the aſſizes or ſeſſions, by any per. 
ſon who ſhall ſue for the ſame within 12 months, toge. 
ther with treble coſts ; and no proceedings thereupon ſhall 
be removed befere judgment, or ſtayed by any certiarai 
or other writ. 2 C. 2. c. 23. / 24, 25. 
And by the 7 & 8 V. c. 24. Any attorney or ſolicitor, 
acting as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons qualified for o. 
fices, _ incur a Py. FIG "ub 
To have no more 12. No attorney or ſolicitor aye more. two 
han to clerks, cerks at any one time. 2G. 2. c. 23. /. 1 : 
Except the prothonotaries in the common pleas, and 
the ſecondary in the king's bench, and the ſeveral pro- 
tho:1otaries in the counties palatine, and great, ſeſſions is 
Wales; each of whom may have three, who ſhall be 
bound and ſerve for ſuch time as aforeſaid, and examined, 
admitted, and inrolled, as other perſons Who have fervel 
8 to a 1 attorney. . 16. * N 
a m 13. A ſworn attorney may, on examination as | 
—_ 185 be admitted, ſworn, and inrolled a ſolicitor, in any d 
the courts of equity, without fee or mp. 2G, 2. 02 
20. . E 
— hg 7 14. In like manner, a ſworn ſolicitor may be admitted, 
annex. ſworn, and inrolled an attorney, in the king's bench « 
| common pleas. 23G. 2. c. 2b. f. 15. 
May be admitted 15, So alſo, a ſworn ſolicitor in any of the courts d 
in other court. equity may, on examination As 3 Od, e. admi 
ſworn, and inrolled, in any other: court of equity, wit 
out fee or ſtamp. 2 C. 2. c. 23. Al, "I ho? | * 
May act in the 16. And any attorney or ſolicitor in any af the cow 
— reſpectively, may, with the Conſent in writing of an 1 
torney in any other court, ini he name of. ſuch attorne/ 
ſue out any proceſs, and carry om. any ſuit, in ſuch cou 
notwithſtanding he is not ſworn, and admitted to be an at- 
torney of ſuch court, 2 C. 2. c. 23, "bop ET 
May act in — 17. And any perſon, who hath been admitted an at- 
cord, torney in any of his majeſty's courts of record at wat 
WS minke, 
\ ; 


” 


Attoney., 
minſter, mall be capable of being admitted to practiſe as 
an attorney in any inferior court of record; provided he 
de in all other reſpects qualified according to the cuſtom 
of ſuch inferior court. 6 G. 2. c. 27. a | 


18. No perſon ſhall act as attorney, folicitor, or agent, rp 
not ts 
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at any general or quarter ſeffions of the peace, without cu nor 


being duly inrolled ; on pain of 30 1, to him who ſhall ſue 
in 12 months, with treble coſts : and if any attorney ot 
ſolicitor ſhall permit him to make uſe of his name in ſuch 
ſeffions, he ſhall forfeit 5ol in like manner. 22 G. 2.6 
6, f. 12. h 

: nd no clerk of the peace or his deputy, orany under- 
ſheriff or his deputy, ſhall act as ſolicitor, attorney, or 
agent, at . general 
county or place where he ſhall execute his ſaid office re- 
ſpectively, on pain of 501 in like manner. / 14. 


19. A perſon acting as attorney or ſolicitor in the ebunty — 


court, without having been * admitted; ſhall forſeit 
201 with coſts, to him who ſhall ſue in 12 months in 
any of his majeſty*s courts of record. 12 G. 2. c. 13. / 7. 


or quarter ſeſſions of the peace of the 


20. An attorney, in reſpect of his attendance at the Privilege. 


court, cannot be preſſed for a ſoldier. Comm Dig. At- 
torney.. pw | 3 

Vac el be made conſtable, though there be a cuſtem 
that every inhabitant ſhall be choſen in his turn, 4, 

And, in general, it is ſaid, that he ſhall not be elected 
into any other office, againſt his will; as to the office of 
overſeer of the poor ; or churchwarden ; or any office 
within a. borough. id. (#5 | 

$0 he ſhall not be choſen collectot of the Iord*s-rent 
within a manor, where it is copyhold ; though i be part 
of his tenure. id. | 


be ſhall bot be Ainjerced for not deing his ſuit at the 


80 
lotd's court, when "his attendance at Weſtminſter is te · 


quired. iy 1 . 8 * | l 
Let it Had deen fald, that an attorney ſhall not be ex- 


cut by prixilege from offices, whith may be executed by 
deputy 3' bat only thoſe which require perſonal duty. Co- 


myns. 115 Aarcb 29. | | | 
al h the Caſe eren of Norwich v. Berry, 
T. 6G: adjudpyd, that an attorney is not ex- 


It was a 
| the office of Meriff. 1 
| ttorriey be denied his privilege, he may have a 
writ fee for his diſcharge. 2 Bow, 63. 
21. If any attorney be notoriouſly found in any default, 
of record, or otherwiſe ; - ſhall forſwear the court, and 
eee > Do 


ep 
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never after be received to make any ſuit in any court of 
the king. 4 H. 4. c. 18. | 

And therefore, where an attorney ſued out a capias, 
without an original ; he was ſtruck out of the roll, and 

> ſworn, that he be not an attorney in any of the king's 
courts. Comyns* Dig. Attorney. vi; $:- 4:0 3 

So an attorney, who gave names to the ſheriff to be re- 
turned upon a jury, was caſt over the bar, id. 

So if he takes money of his client, and afterwards 
wholly refuſes to intermeddle with his bufineſs ; he ſhall 
be ſtruck out of the roll. id. 

If he refuſe a re-delivery of writings intruſted to his pe- 
ruſal, though ſome of them concern himſelf principally; 
the court, upon motion, will compel him to re-deliver 
them, on payment of all due to him in the cauſe for which 
they were delivered ; for if the writings were delivered for 
a ſpecial purpoſe, he ſhall not detain them for another de- 
mand. id. | 

And the court will award an attachment againſt him, 
for bad and fraudulent practice; and he ſhall pay coft 
thereupon, or ſhall be committed : But an attachment 
will not be granted before a day allowed to ſhew cauſe, 
id. 

Adiag when 22. No attorney or ſolicitor, being a priſoner, ſhall, 
- under conſine- in his own name, or in the name of any other attorney, 
_ during his confinement, ſue out any writ or proces, or 
commence any action; on pain that ſuch proceedings 
ſhall be void, and he ſhall be incapacitated to act as attor- 
ney or ſolicitor for the future; and any attorney or ſoli- 
citor permitting or impowering him to do ſo in his name, 
ſhall be in like manner incapacitated. 12 C. 2. c. 13 


Provided, that ſuch perfon ſo confined may carry on or 
tranſact any ſuit commenced before his confinement. 
» IO, 
Name to be in- 5 23. Every writ or proceſs for arreſting the body, and 
ſcribed on writs every writ of execution, or ſome label annexed to ſuch 
or other proceſs, yrit or proceſs, and every warrant to be made out there- 
upon, ſhall be ſubſcribed or indorſed with the name of 
the attorney, clerk in court, or ſolicitor ; and where ſuch 
perſon ſhall not be immediately employed by the plaintif, 
then alſo with the name of the attorney or ſolicitor im- 
mediately employed: And every copy of any writ to be 
ſerved on the defendant ſhall be ſubſcribed or indorſed, 
with the name of the attorney or ſolicitor immediately em- 
ployed. 2G. 2. c. 23. /. 22. . 
u 
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But the not ſubſeribing or indorſing the name of the 


urt of 
attorney, clerk in court, or ſolicitor, on the warrant made 
avics, out on the proceſs, ſhall not vitiate the ſame ; provided 
„and che writ be ſubſcribed or indorſed: but the ſheriff making 
ing out fuch warrant, and not ſubſcribing or indorſing the 
name of the attorney, clerk in court, or ſolicitor, who 
e re. ſued out the ſame, ſhall forfeit 51; to be aſſeſſed upon 
him as a fine, by the court out of which the proceſs iſ- 
yards ſued ; half to the king, -and half to the party aggrieved by 
ſhall uch omiſſion. 12 G. 2. c. 13. 4. 
24. If any ſworn attorney or ſolicitor ſhall knowingly AQing for a per- 
s pe. a as agent for any perſon not qualified; he ſhall, on ſon unqualified. 
h; proof thereof to the court in a ſummary way, be ſtruck | 
liver off the roll and incapacitated ; and ſuch unqualified per- 
hich ſon ſhall be committed to the priſon of the court, for any 
1 for time not exceeding one year. 22 G. 2. c. 46. / 11. 
de- 25. If any ſworn attorney ſhall knowingly ſuffer any Suffering a per- 
perſon, not being a ſworn attorney or ſolicitor, to act in ſon unqualified to 
tim, his name; he ſhall be incapable to act as an attorney. in his name. 
colts 2 C. 2. c. 23. / 17. 
nent 26. If any attorney or ſolicitor ſhall willingly delay his Suffering wilful 
uſe, client's ſuit, to work his own gain; the party grieved 7 


ſhall have his action for the ſame, and recover coſts and 
treble damages; and the ſaid attorney and ſolicitor ſhall 
be diſcharged from being an attorney or ſolicitor any more. 


9 1 | 
27. All attornies and ſolicitors ſhall give a true bill To delver a bill 


unto their clients ſubſcribed with their own hands and ſsacd. 


names, before they ſhall charge their clients with their 
fees or charges. 3 J. c. 7. a 

28. And if any attorney or ſolicitor ſhall demand by his Penalty for a 
bill any other ſum of money, or allowance upon his ac- rens charge, 
count of any money, which he hath not laid out; the party 
grieved ſhall have his action for the ſame, and recover 
coſts and treble damages ; and ſuch attorney or ſolicitor 
ſhall be diſcharged and incapacitated, 3 7. c. 7. 

29. No attorney or ſolicitor ſhall ſue for recovery of chent to have 3 
his foes, until after one month from the time of deliver- month to pay in, 
ing the bill ſigned. 2 G. 2. c. 23. f. 23. 

30, And the client, on ſubmiſſion to pay the whole Taxation, 
ſum that on taxation ſhall appear due, may have the bill 
taxed by the proper officer. And if the attorney or ſoli- 8 
citor, or the party charged, having due notice, ſhall not 
attend the taxation; the officer may proceed to tax the 
bill ex parte: (And no ſuit ſhall be commenced for the 
laid fees during the taxation.) And on taxation and ſet- 
tlement of the bill, the party ſhall forthwith pay to the 

I 2 


3 ſaid 
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Attoznep, 
ſaid attorney or ſolicitor, or to any perfon by him authe. 
rized "who hall be preſent at the taxation, or otherwiſe 
as the court ſhall direct, the whole ſum that ſhall be 
found due; and in default thereof, the party ſhall be lia- 
ble to an attachment, or to ſuch proceedings at the elec. 
won of the attorney or ſolicitor as the party ſhall be other. 
wiſe liable ta by law. And if it appear on the taxation, 
that the attorney or ſolicitor hath been overpaid ; he ſhall 
forthwith refund, on pain of attachment, or ſuch other 
roceedings as aforeſaid, If the bill taxed be leſs by : 
Rain part than the bill delivered; the attorney or ſoliciter 
ſhall! pay the coſts of taxation: But if it (hall not be leſs, 
the court ſhall charge the attorney or client according to 
their diſcretion. 2 G. 2. c. 23. . 23. i 
Provided, that the ſaid act ſhall not extend to any bill 
of fees due from any attorney or ſolicitor, to any other 
attorney or ſolicitor or clerk in court; but they may uſe 
ſuch remedies for the recovery thereof, as they might 
haye * befoxe the making of the ſaid act. 12 G. 2, 
c. 1 3+ 0, 


in what cafe the 31. In ſome caſes the attorney himſelf ſhall be liable to 


attorney himſelf 


Hall pay coſts, 


pay coſts. As in the caſe of the King and Fielding, M. 3 
G. 2, On ſhewing cauſe why an information ſhould not 
be granted, e r. Fielding, for a miſdemeanour in 
office of a juſtice of the peace; the complaint appeared to 
be frivolous and vexatious : fo that the juſtice ought to 


have the coſts he had been put to in defending himſelf 


againſt it. The only queſtion was, who ſhould pay them, 
— The complaint was made on a joint affidavit made b 
the proſecutor (one Taylor), and his attorney (Mr. Col 
laghan). Which 7 (as was proved on oath) had 
alſo declared, that if it ſhould coſt him 1001 he would 
lay Fielding by the heels.—It was ſtrongly urged on the 
behalf of Mr. Callaghan, that it would be a very great dil- 


couragement to attornies, n the courſe of their practice, 


if they were to be made perſonally liable to coſts, in caſe 
their clients motions ſhould not ſucceed; which motions 
they had engaged in, at the application of their clients, 
and upon facts repreſented to them by their clients, 25 
being true and candidly ftated ; and which they them- 
ſelves could not know or ſuſpect to be otherwiſe : and that 


it would be {till more hard upon them, to do this without 


hearing what they could urge in their own defence. But 
the court were clear and unanimous, that in this caſe, 
they might and ought to do it ; becauſe Mr. Callaghan not 
only appeared as proſecutor, by joining in the original af- 


fidavit of complaint; but had allo expreſsly declared, * 


Award, 
if it mould coſt him 100] he would lay Fielding by the 
heels. Therefore wn many, the rule, with cofts, 
to be paid by Mr. Taylor and Mr, Callaghan. Burrow, 
Mansfield; 654. + 


i; 4,1]. 3% ö 


— 


4 ' 
as HS XG. + "SS | 


1— 


Award. 
T is judged not foreign to the office of a keeper· of the 


peace, to have ſome knowledge of the law contained 
under this title: Concerning which we will ſhew, 
J. What things may be ſabmitted to arbitration. 
II. The ſeveral kinds of ſubmiſſion to arbitration. 
III. The award; therein what ſhall be deemed 
a good award, and what not. 


J. What things may be ſubmitted to arbitration. 


1. It. is held clearly, that all matters of controverſy, A Alons perfocialy 


either of fact, or of a right in things and actions perſonal 
and uncertain, may be ſubmitted to arbitration. 9 Co. 78. 


2: Matters of freehold, or any right and title to a free- Matters of froe- 
hold, cannot de ſubmitted to arbitrament ; far a freehold held. 


is not transferrable from one to another, without livery 
and ſeiſin: Yet if there be a ſubmiſſion concerning the 
right, title, or poſſeſſion of lands and tenements, and the 
parties enter into mutual bonds, to ſtand to the award 
made relating to them, they forfeit their bonds unleſs they 
obey-it. 1 Roll. Abr. 242, 244+ Read. Arb. Wind, b. 4. 
(IE NG V7 K 
if;the- condition of an obligation is, to ſtand to an 

award; touching lands; and the arbitrator awards the land 
to one, and that the other ſhall releaſe to him: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar- 
bitrament. A + 5 

But if the arbitrator awards the land to one, it ſeems 
the obligation is not forfeited, tho* the other do not con- 
rey to him to make him a good title; for the arbitrator 
hath not) awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and fo muſt be 
void, and then the condition of the obligation cannot be 
forfeited: for the awarding the land to one, cannot be 
expounded, that the other not infeoff him. id. 


And 


And altho' there be no bond, yet if the -arbitrator 4 


ſ 
award that the one ſhall infeoff the other it ſeems tha Ne 
an action on the caſe may be maintained for;not doing it: p 

t 
n 
P 


for the award in itſelf is as good as if there were a bend, 
and then there is the ſame reaſon an action ſhould: lie, x; 
that the condition of the obligation ſhould be forfeited; 
for if ſuch an award were void, then the condition of the 
obligation to perform it could not be broken. d. 
In like manner, an annuity is not determinable by award; | 
for it is reckoned in nature of a freehold, and therefore 
] 
| 


cannot. paſs without the deed of the party. id. 
So a partition cannot be made by award ; for a freehold 
cannot paſs (as was ſaid) without livery and ſeiſin. id. 
It hath been doubted, whether leaſes for years, being 
chattels real, could be transferred by award ; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award; and then, if, the arbittators award, that one ſhall 
aſſign or transfer the leaſe to the other; if he refuſeth, he 
forfcits his obligation. id. 
Matters of re- . Debts on arrearages of accounts before auditors, 
* ſhall not be diſcharged by award; becaule it appears of 
record, and muſt be diſcharged by matters of as high 
nature. 1 Bac. Ar. Arbitrament. A. 5 
Debts due by 4. Debts due by ſpecialty cannot be diſcharged by 
Ipegialty, bare award; but if the ſubmiſſion. was by bond, the award 
would be a good bar; for one ſpecialty may be diflalyed 
by another. 1 Bac. Abr. Arbitrament, A. 
A thing certain, 5. A certain and fixed debt is not diſcharged. by an 
: award; for the end and deſign of an arbitration, is, to te- 
duce uncertain debts and duties. to a certainty ; and to 
award a man a certain debt, is to give him no more, not 
do any greater thing for him, than was done before: for 
now he can have but an action, and that he might, have 
before; and to give him leſs than he had before, is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. KA. 1.4} ods 20+ 
Bet if 201 be due to a man, and he and another ſub- 
3 perſonal things to arbitration ;/ there, if the arbi- 
trator award 101 it is a good award: becauſe there were 
other uncertain toings ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in ma- 
king the award; ſo as perhaps the debt of 20 J was dimi- 
niſhed, in conſideration of ſome treſpaſſes done by him to 
the other party. id. d or bun 00 lit“ 
Orioninal e- 6. Criminal matters, as treaſons, murders, felonies, and 
aer. other offences indictable at the ſuit of the king, cannot be 
ſubmitted 
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ſubmitted to arbitrament; for it is for the good of the 
commonwealth, that ſuch offenders be made known and 
iſhed : and the king in ſuch caſes is a party, for whom 
the other parties cannot undertake. And altho' the ſub- 
miffion be by bond, yet the obligation is void; and the 
parties may be puniſhed for entering into ſuch bonds. 
1 Bac, Abr. Arbitrament. A. h 
But if the party injured proceeds by way of action, as 
vard; he may in aſſaults and batteries, libels, and the like; the 
efore damages he ſuſtained or expects to recover, may be ſub- 
mitted to arbitration: for in ſuch caſe the action is for 
hold himſelf, and not for the king. Compleat Arbitrator 28. 


td, 7. Alſo matrimonial cauſes, or any thing concerning Matrimonial 
eing the contract or diſſolution of marriage, cannot be ſubmit. es. 
re it ted to arbitrament; 1 RolPs Abr. 252. 
that But the damages a perſon ſuſtained by a promiſe of mar- 
| the riage, or any thing relating to a marriage portion, may be 
=_ ſubmitted. 16 Ed. 4. 2. | 
„ he 
II. The ſeveral kinds of ſubmiſſion to arbitration, 
ors, = 
S of 1. A ſubmiſſion by words is good, and the party in By parol. 
th a whoſe favour the award is made, hath a remedy to inforce 


a performance of it: Yet it is not expedient that any ſub- 
y 2 WF miſion ſhould be by parol, becauſe the party may revoke 
ard it at pleaſure, at any time before the award made, and 
yed that by word likewiſe; and the judges will rarely enforce 
the performance of an award, when either the ſubmiſſion 


an or the award is by parol, becauſe it lays ſo great a foun- . 
re · dation for perjury. Compl. Arb. 21. 
to 2. Submiſſion may alſo be by covenant; but this method By covenant. 
or is ſeldom uſed : for tho” it contains the ſame certainty with 
or a bond, yet the method of ſuing on a covenant is different, 
> and more difficult than in ſuing on bond. Compl. Abr. 7. 
« 46. . | 
0, 3. Submiffion by rule of court (A) is made in purſu- By rule of court 
ance of the ſtatute 9 & 10 W. c. 15. which enacteth as 
J- follows: | 
i- It ſhall be lawful for all merchants and traders, and 
e others deſiring to end any controverſy, ſuit, or quarrel 
d. (for which there is ne other remedy but by perſonal ac- L 
- tion, or ſuit in equity) by arbitration, to agree that their 
- ſubmiſſfiori to the award or umpirage be made a rule of | 
0 any of his majeſty's courts of record, which the parties 


ſhall chooſe, and to inſert ſuch agreement in their ſubmiſ- | 
ſion, or the condition of the bond or promiſe, whereby 1 


they ſubmit themſelves: Which agreement being ſo _— | 
| an 


I22 


By bond, 


and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpoctive bonds, ſhall or may, on producing u 
aſſidavit thereof, made by the wit thereunto, or any 
one of them, in the court of which the ſame is agreed to 
be made a rule, and reading and filing the ſaid affidayit 
in court, be entered of record in ſuch court; and a rule 
ſhall thereupon be made by the ſaid court, that the parties 
ſhall ſubmit to, and finally be concluded by ſuch arbitra- 
tion or umpirage; and in caſe.of diſobedience to ſuch ar. 
bitration or umpirage, the party neglecting or refuſing 
to perform the ſame, or any part thereof, ſhall be ſubje 
to all the penalties of contemning a rule of court; and the 
court on motion ſhall iſſue proceſs accordingly ; which 
proceſs ſhall not be ſtopped or delayed. in its execution, 
by any order of any other court of law or equity, unleſs 
it ſhall be made appear on oath to ſuch court, that the 
arbitrators or. umpire miſbehaved themſelves, and that 
ſuch award was procured by corruption, or other undue 
means. , , 

And this is allowed to be the moſt ' expeditious way; 
and the method is to get a counſel to move in any of the 
caurts to have it made a rule, which in ſuch caſe is never 
denied: and then tho party is liable to the ſame penalties 
that he 22 be fox diſobeying any other rule of court. 

. 5. 65, . "wt TN 20 b 
4. Or lay, the ſubmiſſion may be by bond (B). In 


which caſe each party muſt give to the other a bond; which 


bond, and condition, muſt contai ly the ſame words, 
only changing the names of the parties. And the penalty 
of the bond ſhould at leaſt be the value of the thing ſub- 
mitted; ſo that the may rather abide by the award, 
than forfeit his obligation. — Arb. 46. 

And undoubtedly a ſubmiſſion by bond in ſome reſpedts, 
exceeds a ſubmiſſion by rule of court: for an award made 
purſuant to bonds of ſubmiſſion, may bind the parties cx- 
ecutors; but if the party who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the act of par- 
liament directing, that the proſecutipn ſhall be carried on 
by attachment, the remedy being loft, the award is loſt 
likewiſe. Compt. Arb. 34. 


' Both by bond and 5. Sometimes the ſubmiſſion is both by bond and rule 
ule of court. of court, by adding the parties conſent at the bottom of 


the condition of the band; and this is ſtill the beſt way, 


for then the party may proceed which way be pleaſes: and 

it is ſaid, that he may proceed both ways; that is to ſay, 

both on the bond, and have an attachment likewiſe for the 

contempt. 1 Salk. 73. 41 
| 2 
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6. It hath been uſual alſo of late years, to inſert in the Renndten - 
ſubmiſſion a clauſe that no bill in equity ſhall be filed 8#ia# filing a bil 
inſt the - arbitrators : which reſtriction will be a bar . 


zpainſt ſuch bill being brought. As in the caſe of Lingood 
and Cruncher, Aug, 6. 1742; One condition of the ſub- 
miſſion was, that the parties ſhould be reſtrained from pre- 
ſerring a bill in equity quia the arbitrators. And on a 
bill being brought, the ſubmiſſion was pleaded in bar. And 
by the lord chancellor Hardwicke: the plea muſt be allow- 
ed. And he mentioned a cafe of one Mr. Robins in lord 
chancellor King's time, who being appointed arbitrator by 
the court, accepted of it with a praviſo that the par- 
ties would enter into a rule not to bring a bill in e ug. 
which was done accordingly: notwithſtanding which, t 

party againſt whom the award was made brought a bill 
againſt the arbitrator, and charged corruption and par- 
tiality ! Upon which Mr. Robins moved, that he might 
be ſtruck out from being a party to the cauſe. His lord- 
ſhip granted the motion, and ſaid it would be a very great 
hardſhip upon arbitrators if they ſhould be haraffed with 
ſuits, and the allowing them to be liable to ſuch ſuits 
would — diſcourage perſons of worth from accept - 
ing the office of arbitrators. And therefore he ftruck him 


out from being a party. 2 Athyns, 395 


7. But in which way ſoever the ſu — is made, the Whether the 
ſame nevertheleſs may be revoked, tho made irreyocable ſabmiffon — 
by the ſtrongefl words; for 2 man cannot by his own act, 1 


make ſuch authority or power not countermandable, which 
9 and in its on nature is countermandable. 
Dut if the ſubmiſſion be by bond, if the party revokes, 
he forfeits his obligation, for that he hath broken the 
words of the condition, which are, that he ſhall ſtand to 
and abite. the award. And if he revokes, he muſt like- 
wiſe giye notice of the reyacation ; and if the ſubmiſſion 
. dond, the revocation muſt be in writing. 8 Co. 
We io By $7? 2 edt , ; Ws 5 
if the ſubmiffion be made a rule of court, purſuant 
to che act of parliament; if either of the parties revokes, 
the court will grant an attachment. Compl. Abr. 82. | 
ut if the ſubmiſſion be by word, the party may revoke 
at pleaſure, and he forfeits nothing; but he muſt in this 
cafe likewiſe give notice of the revocation, tho? it need not 
de in Writing: and the notice muſt be to the arbitrators 


tdemſelyes. 8 C. $3. >>. > 74 
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III. The award (C); and therein what ſhall be deems 
a good award, and what not. 


| Anrbitrators can= . 1. The arbitrators cannot injoin an oath to the wit. 
e neſſes, there being no law which gives them any ſuch 
power.. | | 
Award beſt tobe 2. It is highly convenient that the award be in wri- 
in writiog, ting, and ſo to be mentioned in the ſubmiſſion. Coml, 
br. 34. ge: * qty 
Whether it ſhall 3. It is not required by any of the ſtamp acts, that an 
be upon ſtamp. award by name ſhall be on ſtamped paper or parchment; 
nor doth it ſeem to be cad under any deſcrip- 
tion in the ſaid acts, unleſs it be under the word died, or 
the more general words obligatory inſtrument : if the for. 
mer, it ſhall be on a 2s 6d ſtamp; if the latter, on: 
double {ix-penny. | 
Award to be ae- 4. One thing eſſential to a good award is, that it he 
2 =— to the made with reſpe& to perſons and things, according to 
the ſubmiſſion, Mood. b. 4. c. 3. 

Upon which ground, as the arbitrators are, with re- 
ſpect to the things ſubmitted, circumſcribed and tied down 
to the ſubmiſſion; ſo in ſeveral caſes it has been diſputed, 

whether their awarding releaſes to the time of the award, 
and not to the time of the ſubmiſſion, was good; it is 
therefore moſt adviſable to award releaſes to the time of 
the ſubmiſſion ; tho! it is now clearly held, that general 
releaſes ſhall extend only to the time of the ſubmiſſion, 
and that if there be releaſes awarded to the time of the 
award, they ſhall be good, unleſs it be ſhewn on the other 
ſide, that ſome new matter hath ariſen between the parties 
between the ſubmiſſion and award. 1 Roll. Abr. 242. 
6 Mod. 34. 

That is to ſay, an award of releaſes to the time of ma- 
king the award, includes all that is within the ſubmiſſion, 
and more; which ſhall be good for ſo much as is within 
the ſubmiſſion, and void for the reſidue, 1 Bac, Mr. Ar- 
bitrament. E. 

If the ſubmiſhon be, /o as the award be ready to be deli- 
wered to the parties or to ſuch of them as ſhall deſire the ſame, 
the parties ſo bound are themſelyes obliged to take notice 
of the award at their peril ; but if the words of the ſub- 
miſſion be, ſo that the award be delivered to each party by 

ſuch a day, then it muſt be delivered to each party accord- 


ingly, Read. Arb, Mood. b. 4. C. 3. 
i 1 But 


emel 


Award. 
But tho' the words of the ſubmiſſion may be ſuch,” as 
il oblige the parties to take notice of the award at their 


Peril; yet if the arbitrators award that one of the parties 


all do an act, which depends upon another firſt to be 


; lone of the other party, he muſt have notice of it; at leaſt 
Wthe party who would take advantage of it, muſt ſhew that 


e hath done what was neceſſary on his part. Compl. Arb. 


12. | 
An award that one ſhall pay for the writings of the 


award, or the reckoning in the houſe where the award was 


made, is a void award; for ſuch things are plainly out of 
the ſubmiſſion. 1 Roll. Abr. 254. 
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5. Alſo, it is required, that the award be beneficial, and Award to be be- 


appoint ſomething advantagequs to either party; for an 


neficial to either 


award of one ſide only, is not good: ſo if an award be party, 


that one of the parties ſhall go to Rome, when it appears 
that there is no advantage to the other-party by his going, 
it is void. Mood. b. c. 3. 

So if a man and woman ſubmit themſelves to an award, 
it is no good award that they ſhall intermarry, for this is 
not intended any advantage. 1 Roll. Abr. 252. And the 
bodies of the parties are not ſubmitted to arbitration. 
1 Bac. Abr. Arbitrament. E. 

Where an award was, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral 
releaſes ſhould be given preſently ; it was objected, that 
by giving ſuch releaſes the bond and money would be diſ- 
charged, and therefore the awarding the releaſe was void. 
againſt the plaintiff, and ſo there is nothing of his fide to 
be done : And of this opinion was the court. But where 
the award was, that money ſhould be paid at two ſeveral 
days, and releaſes given, ſo that it appears by the very 
method and order of the award, that the general releaſes 
were not to be given till after the money paid ; the court 
were clear of opinion, that it was well enough, and fo 
judgment was given for the plaintiff. 2 Mod. 169. 


6. Alſo it is required in a good award, that it be poſ- Award to be 5o(- 


ible and lawful, II bod. ö. c. 3 


Thus, if an award be, that one of the parties ſhall kill, 


ſteal, forge a deed, or the like, it is void. 1 fl. 206. 

In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void; for the infant's releaſe is not good in law. 

Alſo it is held, that where a thing is awarded to be 
done, which afterwards becomes impoſſible by the act of 
God, the party is excuſed ; as if an award be, to deliver 

3 


ſible and lawtu!. 
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Awad to be cer- 7. Alſo it is required, that the award be certain a 
— final, Wed. ö. 4. c. 3. e 
| Upon which ground it hath been refolved, that if th 
arbitrators 2 Ä 
| pardon before ſuch a mayor, or ſuch and ſuch petſons, i: 


| ſhall beg pardon in ſuch manner and in ſuch place as the 
| other party ſhall appoint, it is not good: for the arbitr. 
tors are to determine, and not to make ſuch party his 
| own judge in his own cauſe. And the the time and place 
| be but circumſtances, yet in this ſort of ſatisfaction they 
| make the moſt conſiderable part. 1 Salk. 71. 
| Upon which ground alſo, the arbitrators cannot regu- 
| larly reſerve any thing for their-future judgment, when 
the time allowed them is expired; for then ſuch thei 
award is not certain and final. Cro. Fac. 58 8. 
An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void*for the 
| uncertainty ; not ſhewing what -ſecurity he ſhould give, 
whether by bond or otherwiſe. Cro. Fac. 314. 
In the caſe of inter and Garlict, T. 3 An. it ws 
awarded, that the defendant ſhould pay to the plaintiff 10 
and all the 6% of a ſuit then depending in an inferior 
court, and ards to give mutual releaſes. By the 
court: An award to pay ſuch coſts a6 the e hell ts 
is good, becauſe it may be reduced to a certainty ; but 
this is uncertain, and carries it farther than h. therto 
been —— And _ chief mfp that it hath 
been held a award, to h as the 
ſhall — and that ele it far enough; det un 
ſurely the arbitrators ſhould either aſcertain it them- 
ſelves, or refer it to a proper officer. 1 Call. 75. 6 Mid 


195. : | : 

Wut in the cafe of Dudi and Nettleford, H. 13 C. 
where it was awarded, that the plaintiff ſhould pay the 
coſts, and nobody was appointed td tax them, the court 

ſupplied it by ordering the maſter to do it. Sr. Tr, 
And in the caſe of Hawkins, v. Colclough, F. { V. 2. 
Lord Mansfield ſaid, that awards are now conſidered with 
greater latitude and leſs ſtrictneſs, than they were for- 
merly; and it is right that they ſhould be fo, becaule 
they are made by judges of the parties own chuſing. And 
this was in the caſe of an award made by a cobler, upon 
a ſubmiſſion of all diſputes ; which award was in theſe 


words, Whereas there has been a ſuit at law * 
2 


* 


Award. 


e parties, that has run to a great expence on both 
ſides; and it being left to me to make an end of it: I de- 
termine that they ſhall each of them pay their own charges 
at law: and that the defendant pay the plaintiff 5 s. for his 
making the firſt breach in the law.” And the award was 


A. r Burrow, Manſ- 
274+ | 

wh ind os. calbief: Locer and; Within, Mf.- gn G. 2. 

** lord Mansfield faid, the court will not enter at all into the 

ers merits of the matter referred to arbitration, but only take 


my conſideration ſuch legal objections as appear upon the 

lace ace of the award, and fuch objections as go to the miſbe- 
they haviour of the arbitrators. Burrow, Mansfield. 701. 

And in the caſe of Tittenſan and Peat, in the chancery, 

I, 1747, lord Hardwicke ſaid, the only ground to 


2 an award is colluſion, or groſs miſbehaviour in 
her the arbitrators; for otherwiſe, it is final and binding upon 
all parties, or elſe no perſons would ever undertake to be 
the arbitrators. And a plea of an award is good, not only to 
"the the merits of the caſe. but alſo to a diſcovery ; for a de- 
Ihe, fendant of the bill is not obliged to ſet out the whole ac- 


count between him and the plaintiff after an award in his 
favour, for that it is 'concluſive to all the parties, till an 
error is ſhewn in taking the account, or partiality and im- 
proper behaviour in the arbitrators. And in another 
eaſe, July 30, 1748, a bill was brought to ſet aſide an 
award, and the arbitrator was made a party, and the bill 
ſought a. diſcovery from him of the grounds on which he 
made his award, and to ſet it forth minutely in his an- 
ſwer. But by lord Hardwicke, unleſs there is corruption 
or partiality in an arbitrator, the party cannot ſet aſide 
tus award; and. if it ſhould be allowed to make arbitrators 
defendants, and give them all-this trouble to ſet forth the 
particular reaſons. upon which they founded their award, it 
would introduce very great inconvenience, and be a diſ- 
couragement. to any perſon to undertake. a reference: If 
there was a palpable miſtake made by an arbitrator, or miſ- 
cn in an account that had been laid before him, 
rieved might bring his bill againſt the p 

in whoſe — the = —— any it tectiſed, 
and. not. againſt the arbitrator. And his lordſhip ſaid, he 
did not know whether there was any eſtabliſhed rule of 
le the court with regard to arbitrators ſetting forth the rea- 
d ſons of their award, and how far they were obliged to 
diſcover, and how far not; but if there was none, he 
le ſbould not ſeruple to make one, becauſe it would be unrea- 
* ſonable to put an arbitrator to ſo much trouble and ex- 
, pence, 
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Award. 


pence, as ſuch an anſwer muſt neceſſarily give him, 
3 Ath. 529, 644. let a 
Arbjtrators can= $, It is ſettled that arbitrators cannot proceed on a re. 
—ͤ—ͤ— ference, after they have once named an umpire ; for then 
an umpire, their authority ceaſeth, tho' the time for making the 
award is not expired. Rep. of Pratt. in C. B. 116. Dans 
and Monſay. E. 8 G. 2. . Net 

But the appointment of an umpire before their own 
time for making an award is expired, may be good : A; 
in the caſe of Doyley and Pitſie, T. 28 G. 2. An action 
of debt was brought upon a bond, conditioned that the 
parties ſhould ſubmit to the award of two arbitrator, 
8 they made their award on or before the 13th of 

arch next; and if they made no award, then that they 
ſhould appoint an umpire before the 17th of the aid 
March. The defendant pleaded, that no award was made 
on or before the ſaid 13th day of March; but that they 
did, before the ſaid 50 of March, to wit, upon the 11th, 
chuſe and appoint an umpire, who had made an award, 
By the court: There are no words, which by any con- 
ſtruction can be intendeFto limit or circumſcribe the elec- 
tion of an umpire till after the 13th of March. The 
plain ſenſe of the ſubmiſſion is, that they ſhould make 

their award by a certain day; or in cafe they did not 
make it, or could not agree, that then they ſhould no- 
minate an umpire. And they ſaid, the court has not 
been nice in conſtruing the time of the umpire's appoint- 
ment, provided it was ſoon enough for him to make his 
award, 

E. 4 G. 3. Soulſby and Hodgſon. An action of debt 
was brought upon an arbitration bond. The arbitrators 
were to chuſe an umpire, in caſe they themſelves ſhould 
not agree within a limited time, They did not agree 
within the limited time, but choſe an umpire. The 
umpire accordingly made an umpirage: And they joined 
in it, The only queſtion was, whether the umpirage 
was duly made according to the power given to the 
umpire : Or whether it was vitiated and wa, ca void, by 
the arbitrators joining in it, The court were unanimous 
and clear, That this was the umpirage of the umpire only. 
He was at liberty to take what advice, or opinion, or al- 
liſtants he pleaſed. Burrow, Mansf. 1474. 

Award to be 9. Generally (as is aforeſaid) the award ſhall be ex- 

—— * pounded according to the intent of the arbitrators, and not 

is aol of parti- literally, and ſhall not he unravelled in a court of equity, 

wiry or cettup- unleſs there was corruption in the arbitrators. 

IE But in the caſe of corruption, or other unfair practice, 
it is enacted by the aforeſaid ſtatute of 9 & 10 V. c. 15. 


tha! 


1 


Award. 
nat any arbitration or umpirage procured by corruption 
or undue, means, ſhall be deemed void, and accordingly 


N e ſet aſide by any court of law or equity, fo as complaint 
hen hercof be made in the court where the rule is made, be- 
the re the laſt day of the next term after publiſhing the ar- 
ne bitration. /. 2. oh : T 

But otherwiſe, as the arbitrators are perſons of the par- 
ws jes own chuſing, and as the law preſumes that every man 
A ill be ſo wiſe as-to pitch upon a perſon whoſe under- 
ion anding and honeſty he can rely on; it hath ſeldom hap- 
the Ipened, that an award was held void when there appeared 
* nothing elſe to vitiate it: yet awards have been, and 


are often ſet aſide in a court of equity, for corruption and 


hey rant of underſtanding in the arbitrators. Compl. Arb. 73. 
laid Therefore it is the jntereſt of both parties, to chuſe men 
ade ff honeſty, and underſtanding to be their arbitrators, and 
hey We acquaint them truly with the facts they are to go upon : 


or if they appear to be miſtaken in a matter of fact, a 
ourt of equity will ſet aſide the award. 2 Fern. 705, 


wad So if the arbitrators, or any of them, appear to have 
7 deen decejved: As where certain articles were ſhewii 


only to one of the arbitrators, and he to, whom they 
rere not ſhewn ſwore that if he had ſcen them, he be- 
ered he ſhould not haye made ſuch an award. For in 
ſuch caſe, the award (according to the expreſſion in the 


mot ſatute) is procured by wndye means. 1 Atkyns 64. 
2 If a ſubmiſſion is to three arbitrators, or any two of 
15 e 


hem, and two of them by fraud or force will exclude 
the other; that alone is ſufficient to vitiate the award: 


lebt Wer if they have private meetings, and admit one of the 
or parties, but give no notice to the other, but ſuffer the at- 
uld orney of the party whom they admitted, to draw up the 
7 award ; ſuch award ſhall be ſet aſide for partiality and un- 


Hirneſs. 2 Fern. $14. ; 

It is a general rule in equity, that when it appears that 
any one of the arbitrators. was, any way ixtergſted in the 
atters in controverſy, the award is to be ſet aſide. Compi. 


by 12. 7 A | 

MYBS1456 51 34 (OS Sf + | A RET 1 : 
2 And it is the ſtrongeſt argument of partiality, to ſhew 
1 4 hat the arbitrators received from either of the parties any 
a * * 


onſiderable ſum of money, or any other preſent which 
nay be a temptatioh to it corruptly ; but the ſum or pre- 
ent muſk be proved to be ſo exorbitant, as to induce the 
ourt to believe that ĩt biaſſed their judgments ; otherwiſe 
t will be of no effect, Camel. I 

In the caſe of Shepherd and Brand, T. 7 G. 2. On a 
ule to ſhew cauſe why an award ſhould not be ſet aſide, 
Vor. I. K | one 
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130 Award. 
one exception was, that before making the award, the 
arbitrators inſiſted upon three guineas piece to be pai 
to them by each of the parties for their trouble and ex: 
pences; that the defendant refuſed doing it on his pat 
upon which the plaintiff paid the whole money: By tx 
court; Where arbitrators, let their characters be other win 
never ſo unexceptionable, take money of one of the par. 
ties ſingly, whether for charges or any thing elſe, befor 
making their award, as this is a matter of ſo tender a n. 
ture that even the appearance of evil is to be avoided, 
and this practice may be of dangerous example, it is ſuf. 
Kcient cauſe to ſet aſide the award; for if this ſhould be 
ſuffered, it will be hard to diſtinguiſh what is corruption 
2 Barnardiſt. 463. Caſes in the time of lord Hardwicke, 54. 
In the caſe of Lingen and Creucher abovementioned, lord 
Hardwicke ſaid he remembred an inſtance in a famous eat 
of John IVard, who being a party in a cauſe where om 
Jobn IVarner was an arbitrator, upon Mard's coming Inn 
the room he faid, I Fohn Warner will make you Fob 
Ward pay coſts. I/ard complained to the court of this 
partial behaviour in the arbitrator ; and the court invertet 
Warner's threats, for they made J/arner pay coſts to Fein 
Ward. 2 Atk. 396. | 
Wheretheaward 10. If the arbitrators award a thing to be done, it may 
appoints no time, be proper for them to appoint a time and place for the 
the thing is to be going of it; and the party who would take ad vantage of 
done immedi S parry : 
ately, it, muſt ſhew that he has done what was requiſite on his 
part: but if a thing is to be done generally, without men- 
"tivning time and place, it ſhall be done immediately. 
2 Brown. 311. | | of 
Demand to be 11. If the ſubmiſſion is by rule of court, it is necel- 
before attach · ſary that there be a perſonal demand of the thing awarded; 
_— and the party muſt make affidavit of ſuch demand, before 
he can have an attachment. 1 Salk. 83. | 
On tender and 12, If a ſum of money be awarded to one of the pat. 
refuſal, nel“ ties, and that upon the payment thereof they both fhal 
uſing ſhall . k i . f 
nevertheleſs fien give mutual releaſes ; if he who is to receive the money, 
a releaſe, refuſes it, yet upon a tender and lefuſal, he is as muck 
obliged to fign a releaſe as if he actually received it. 
Salk. 75. : WONT . 
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A. Form of a ſubmiſſion by rule of court. | 


* 


W* EREAS divers diſputes and controverfies, hav 
i; ariſen, and are now depending, between A. B.\of —— 
in the county of ——— yeeman, of the one part, and Ci D. - 


— {|| 


W of them, do make and pub 


Award. 


, ſaid county, yerman, of the other part, touching 
and concerning — Ny for the ending and deciding 


thereof, it is hereby mutually agreed by and bettucen the ſaid 
parties, that all matters in difference between them ors touch - 
ing, and concerning all and every the matters and things herein 


eve ſpecified and particularly mentioned, ſhall be referred and 
s ſubmitted to the arbitrament, final end, and determination of 
A. A. of 


in the ſaid county, gentleman, B. A. % 
in the ſaid county, yeoman, and C. A. of in the ſaid 
county, yeoman, or any two of them, arbitraters indifferently 
clacled by the ſaid parties, 6 as the ſaid arbitrators, or any two 

iſh their award in writing ready to 
be deljvered to the ſaid parties, cr ſuch of them as ſhall defire 
the ſamez on or before the day 0 next enfuing 
the date hereof : And it is hereby mutually agreed by and be- 
tween the ſaid parties, that this ſubmiſſion ſhall be made a rule 
of his maieſtys court of king's bench at Weſtminſter. In wit- 
neſs whereof the ſaid parties to theſe preſents have Fereunto ſet 
their hands this —— day of ——— in the —— year, 
&c, 


B. Arbitration bond. 


N OW all men by theſe preſents, that TA. B. of — 

in the county of gentleman, am held and firmly 
bund to C. D. of in the ſaid county of yeoman, 
in — pounds of goed and lawful money of Great Britain, 
ia be paid to the ſaid C. D. or to his certain attorney, his exe- 
cators, adminiſtrators, or aſſigns : To which payment well and 
truly to be made, I bind myjelf, my heirs, executors and ad- 
miniftrators, firmly by theſe preſents, ſealed with my ſeal, and 
dated the ] year of the 
reign of our ſovereign lord George the third, of Great Britain, 
France and Ireland, king, defender of the faith, and ſo forth, 
and inthe year of our lard —. 

9 5 


Condition to ſtand to the award of two arbitrators, 
in common form: 2 


H E condition of the above obligation is ſuch, that if the 
above bound A. B. his heirs, executors, and adminiſtra- 
tors, and every of than, for and on his end their parts and be- 
balfs, 1" an ſball tell and truly land to, obey, abide, per- 


fe I, vt and lerp tht award, order, arbitrament, final 


c ond ditermination of A. A. of efquire, and B. A. 
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Award. 


'of — gentleman, arbitrators indifferently named, el: 
und choſen, as well for and on the part and behalf of the abo. 
bound A. B. as of the above named C. D. to arbitrate, awar|, 
order, adjudge and determine of and concerning all and | 
manner af action and actions, cauſe and caufes of action an 
actions, ſuits, bills, bonds, ſpecialties, judgments, executim, 
extents, accounts, debts, dues, ſum and ſums of money, qua: 
rels, controverſies, treſpaſſes, damages and demands tohalſorun, 
both in law and equity, or otherwiſe howſoever, which at an 
time or times heretofore have been had, made, moved, brought, 

' commenced, ſued, proſecuted, tommitted, omitted, done or fi. 
fered by or between the ſaid parties, fo as the ſaid award 
made in writing, and ready to be delivered to the faid partin, 
on or before the — day of — noto next enſuing ; | am 
if the ſuid A. B. bis heirs, executors, or adminiſtrators, » 
any of them, ſhall not prefer or cauſe to be preferred, any dil 
in equity againſt the ſaid A. A. and B. A. or either of then, 
for or concerning their award in the premiſſes ; ] Then this all. 
gation to be void, otherwiſe of force. 


If the parties have a mind to make their ſubmiſſion 2 
rule of court, then this may be added: 


And the abevebound A. B. doth agree and defire, that thi: 
his ſulimiſſion be madt a rule of his majoſty's court of ling 
bench at Weſtminſter, purſuant to the at? of parliament in 
ſuch caſe made and provided. 


Condition to ſtand to the award of three arbitrators, 
or any two of them, and an umpire appointed. 


HE condition of this obligation is ſuch, that if the abit 

bourd A. B. his heirs, executors, and admniftrat:!;, 
fer and an his and their parts and behalfs, ſhall and da ui 
and truly ſtand ts, obey, abide, obſerve, perform, fulfil, au 
keep the award, order, arbitrament, final end and deternuna- 
tion of — or any two of them, arbitrators indifferent, 
elected and named, as well by and on the part and behalf i 
the ſaid A. B. as by and on the fhrt and behalf of the abi 
named C. D. to arbitrate, award, order, judge and deter- 
mine, of and concerning all and all manner of action and di- 
tions, cauſe and cauſes of action and actions, ſuits, bills, bond, 
ſpecigilies, covenants, contratts, promiſes, accqunts, reckontnigi, 
fums of money, judgments, executions, extents, quarreis, con 
trodeiſies. trelpafſes, damages and demands whatſoever, at am 
time herete/4re had, made, moved, brought, commenced, fut, 


proſecuted, 


_ .. a Sn. oo. . in. V_ 


[ "I — — © 


Award. 
projecuted, done, ſuffered, committed, or depending by or be- 
tween the ſaid parties., ſo as the award of the ſaid arbitra- 
tar's, or any two of them, be made and i Jet down in writings. 
ander their. or any too of their hands and ſcals, ready to be de- 
livered to the faid parties in difference, on or before the | 
day of now next enſuing ; then this «ligation to be 
wid, otherwiſe of force. 

And if the ſaid arbitrators ſhall nat make ſuch their award. 


of and concerning the premiſſes, within the time limits as afore- 


ſaid, then if the . A. B. his heirs, executors, aum admini- 


ſrators, ye and on his and their part and behalf, do and fall. 


well and truly fland to, obſerve, perſerm, fulfil and keep the 
ward, determination, and umpirage ¶ if the umpire be named} 
5 — being a. perſon indifferently named and ch:ſor be- 
tween the ſaid parties for umpire ; [if not named | V ſuch 
perſon-as the ſaid arbitrators Mall indifferently chuſe for umpire 
in and concerning the premiſſes; fo as the ſaid umpire do make 
and ſet down his award and umpirage in writing, under his 
hand and ſeal, ready to be delivered tobe ſaid parties in diffe- 
rence, on or befor? the 
ing; and if the ſaid A. B. his heirs, executors, or admini/trators, 
er any of them, ſhall not prefer, or cauſe to be preferred, any 
bill in equity, againſt them the ſaid arbitrators and umpire, or 
any of them, for or concerning the award of them the ſaid ar- 
bitrators or umpire in the premiſſes : Then this obligation to be 
void, otherwiſe of force. 


And the abovebound A. B. dith agree and deſire, that this 


his ſubmiſſion be made à rule of bes majeſty's court of king's 
bench at Weſtminiter, purſugnt to the act of pariiament in 


ſach cafe made. ] _ 
C. Form of an award, 
O all to whom theſe preſents hall come, we A. B. of 


and C. D. of do fend greeting. 
IFhereas there are ſeveral accounts depending, and divers 


ce HH deiſies have ariſen, between of yeoman, 
f the ane part, and of —— yeaman, of the other 
bart; And wwhertas, for the putting an end to the ſaid diffe- 
rences, they the ſuid and by tl cir ſeverai bonds 
r 1bligations bearing date laſt pajt, are reciprocally 
become bound cach to the other, in the penal furs of 10 


land to, abide, perform, and teep the award, order and final 


7 . 0 ny" — . 
«termination of us the ſaid 0 as the ſaid award, le. 
made in writing and ready to be delivered to the parties in df 


8 5 
ference an or before next enſuing, as by the ſuid obli- 
Gln aliens 


day of —— now next enſu- 


"33 


134 


Award. 


gations and canditians thereof may appear + Neu know ye, Na 
we the ſaid arbitrators, whoſe names are hereunto ſubſcribed, 
and ſeals affixed, taking upen us the burden of the ſaid award, 
and having fully examined and duly conſidered the proofs and 
allegations of beth the ſaid parties, do male and publiſh thi 
our award between the ſaid parties in manner followmy;," tht | 
to ſay, Firſt, we do award and order, that all ations, ſuit: 
quarrels and controverſies whatſoever, had, moved, ariſen, ani 


depending between the ſaid parties in law or equity, for gn 


manner of cauſe whatſoever touching the ſaid premiſſes, to the 
day of the date hereof, ſhall ceaſe and be no further proſecuted; 
and that each of the ſaid parties ſhall pay and bear his cu 
coſts and charges in any wiſe relating to, or concerning the 
premiſſes. And we do alſo award and order, that the ſait 
ſhall deliver or cauſe to be delivered to the ſaid ———— 


at within the ſpace of &c. And further, w 
do hereby award and order, that the ſuid ſhall on v 
before the 


pay or cauſe to be paid unts the ſaid 

ſum of A do alſo awward and order, &. And i 
Me do award and order, that the ſaid and ——— 1 
payment 7 the ſaid ſum ſhall in due form of law, ext- 
cute each to the other . them, or to the other's uſe, gener 
releaſes, ſufficient in the law for the releaſing by each to the other 


of them, his heirs, executors and adminiſtrators, of all a 


tions, fuits, arreſts, quarrels, controverſies, and demands hat. 


ſerver, touching or concerning the premiſſes afereſaid, or an 
matter or thing thertunto relating, from the beginning of ti! 
world, until the ——+— day of laft paſt (viz. the 
day of the date of the arbitration bonds). In witne! 
whereof we have hereunto ſet our hands and ſeals the — 


day of a 
Witneſſes heresf, 
A. B. 
C. D. 


Form cf an umpirage. 
| 1 by en 
E CITE the arbitration bonds, as before) Mu 
( know ye, that I umpire indifferently choſen ty 
having deliberately heard and underflood the grit)", 
allegations, and proofs of both the ſaid parties, and willing 
(as much as in me lieth) ts, ſet the ſaid parties at unity and 
goed accord, do by theſe preſents arbitrate, award, order, de- 
erer, and judge as fellsweth 3 That is to ſay, &c. 
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I What # is. | | 
II. Difference between bail and mainpriſe. | 
III. When a perſon may be diſcharged without bail. 
V. Who may or may not be bailed. | 
V. Who may bail, and the manner of it. 
VI. Requiring exceſſve bail. 


VIl. Denying bail where it ought to be granted. 
VIII. Granting bail where it ougbt to be denied. 
IX, Of bail by vrit of habeas corpus. 


A. Acknowledging bail in another man's name. 


Ng 1: JL. What it is. 


fily ATL (from the French bailler, to deliver) ſignifies 

Bust ivery of a man out of cuſtody, upon the un- 
os dertaking of one or more perfons for him, that he ſhall 
eral appear at a day limited, to anſwer and be juſtihed by the 
(bo law. Hales Pl. 96. 


4 II. Difference between bail and mai npriſe. 
- The' difference between bail and mainpriſe is, that 


mainpernors are only ſurety, but bail is a cuſtody; and 
therefore the bail may 0 the priſoner, if they doubt 
he will fly, and detain him, and bring him before a ju- 
ſtice, and the juſtice ought to commit the priſoner in diſ- 
charge of the bail, or put him to find new ſureties. 
Hale Pl. 96. 


III. Where a perſon may be diſcharged without bail. 


If a perſon be brought before a juſtice, if it appears that 
no felony is committed, he may diſcharge him ; but if a 
felony be committed, tho' it appears not that the pa 
accuſed is guilty,- yet he.cannot diſcharge him, but nal 
commit or bail him. Hale's Pl. gg. . 


V. Who may or may not be bailed. 


At the common. law. bail was allowed in all caſes but 
homicide ; but now the ſtatute of the 3 Ed. 1. c. 15. di- 
recteth what offenders ſhall be bailed, and what not. 


Halt's Pl. 97. K 4 


—— — 


rr 


It 


It is true the ſaid ſtatute only preſcribeth who ſhall q 
ſhall not be let to bail by the Heri; but by the 1 & 25 
M. c. 13. it is enacted that no juſtice or juſtices of the 
ace ſhall let to bail or mainpriſe any perſon not reple. 

viſable by the ſaid ſtatute of 3 Ed. 1. c. 15. 

_ Which ſtatute is as follows: Foraſmuch as ſberi ft au 
others, which have taken and kept in priſon perſons detected i 
felony, and incontinent have let out by replevin ſuch as wen 
not repleviſable, and have kept in priſon ſuch as were repl. 
viſable, becauſe they would gain 15 the one party and grieve th 
other ; and  foraſmuch as before this time it was net determine 
which perſons were repleviſable, and which not, but only thi, 
that were taken for the death of a man, or by commandment if 
the king, or his juſtices, or for the foreſt : It is provided, that 
ſuch priſoners as before were outlawed, and they which hav 
 abjurgd the realm, provors, and ſuch as be taken with- th 
manner, and thoſe which have broken the king's priſen, thieu 
openly defamed and known, and ſuch as be appealed by proven, 
ifo long as the provers be living, (if they be not of good name, 
and ſuch as be taken for houſeburning felontoufly done; or fir 
falſe money, or for counterfeiting the king's ſeal, or perſim 
extommunicate taken at the requeſt of the biſhop, or for maxi- 
Aeſt offences, or for treaſon touching the king himſelf, fhall l- 
in us wiſe repleviſable by the common writ, nor without writ, 
But ſuch as be indifted of larceny by ingueſis taken before ſhe. 
. riffs or bailiffs by their office, or of light ſuſpicion, or for petit 

larceny, that amounteth not above the value of 124, if thy 

were not guiliy of ſame other larceny aforetime, or guilty of r:- 
ceipt of felons, or of commandment of force, or of aid. in feli 
dene, or guilty of ſome other treſpaſs far which one caught nit 
to loſe life nor member, and a man appealed by a prover after 
the death of the provor (if he be no common thief nar defamed), 
ſpall from henceforth be let out by ſufficient ſurety, whereef the 
ſheriff will be arſwerable, and that without giving ought of 
their goods. | 


' Sheriffs and others] That is to ſay, ſheriffs and gaolers 
that have cuſtody of gaols ; ſo that this act extends not to 
any of the king's juſtices or judges of any ſuperior courts 
of juſtice, 2 /n/?, 185. But by a ſubſequent ſtagute {25 
hath been ſaid) it is extended to juſtices of the peace. 


But only theje, &c.] Here are firſt ſet down four forts 
of perſons which before this act were not bailable by the 
common writ de homine replegiando : 


1. Theſe thet were taken for the death of man] By the 
ancient law of the land, in all caſes of felony, if the party 
accuſed could find ſufficient ſureties, he was not to be 

com- 


e 


e 


Bail. 


committed to priſon; but afterwards it was provided by 
parliament, that in caſe of homicide the offender was not 
bailable. 2 nt. 186. 

And even if a perſon have dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt; for if the party die, and the 
ofender appear not, he is in danger of being ſeverely 
fined. 1 Hav. 138. | 

And this ſtatute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which happens by miſad- 
venture or in ſelf-defence : and it ſeems agreed, that jus 
ſtices of the peace, who have power at this day to bail a 
man arreſted for a light ſuſpicicn of homicide, cannot bail 
any ſuch perſon for manſlaughter, or even excuſable ho- 
micide, if it manifeſtly appear that he was guilty of the 
fact, let it be ever fo plain that it cannot amount to mur- 
der. 2 Haw. 95, 105. 


2. Or by commandment of the king] That is, by matter 
of record in one of his courts, according to law ; and not 
an extrajudicial commandment. 2 I1nft. 186, 187. So alſo 
it is provided in the petition of rights 3 Car. that no perſon 
ſhall be detained in prifon by the king's ſpecial command, 
without cauſe certified. — 

And becauſe ſome courts, as the king's bench, are be- 


ſore the King, and ſome before his juſtices, therefore the 


act faith, by commandment of the king, and the next wards 
be, or of his juſtices, 2.1nit. 186. | 


3. Or of his juſtices] That is, of any of the courts of 
IW;ftmin/ler, or juſtices of aſſize. 2 Haw. 96. 

4. Or for the foreſt] But as to impriſonment for offen- 
ces in foreſts, the la hath been much mitigated by later 
ſtatutes. 2 Haw. 98. 

All theſe four are excepted out of the common writ d 
bamine replegiazds, that the ſheriff in his county caurt, 
which is not a court of record, ſhall not replevy any of 
theie four that are committed, altho* it ſhould: be by an 
unlawful commitment; but the ſuperior courts at 4 
minſter, upon an habeas corpus, ſhall do juſtice to the party 
in all theſe four caſes. - 2 I. 187. 

Next the act doth further provide, that theſe kinds of 
priſoners hexcaſter following (being 13 in number) ſhall 
not be repleviſable : 9 8 


I. Such priſoners as before were outlawed] Perſons out- 
lawed are attainted in law, and therefore are not bailable; 


ſor the intendment of the law is, that the perſon ſtandeth 
indif- 
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indifferent whether he be guilty or no.; and not if he b 
convicted or attainted, 2 ft. 188. 


. And they which have abjured the realm] For cheſs alfy 
9 are attainted upon their own confeſſion, and therefore not 
| bailable at all by law. 2 JI. 188. 4 


Provors] A provor, or approver, is a perſon than con- 
* the felony with which he is charged, and under. 
takes to prove another guilty of the ſame crime; which if 
he does, he faves his own life, otherwiſe he ſhall be imme. 
dlately executed. And the reaſon why they ate not bail 

able is, becauſe they are guilty by their own confeſlian 

hd therefore they do not ſtand indifferent. 2 ff. 188. 

But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, for that they 
cannot aſſign a coroner. Hale's Pl. 102, _ 


a 
caſe likewiſe, he ſtandeth not indifferent whether he be m 
guilty or no, being taken with the mainer, that is, witi b 

te thing ſtolen as it were in his hand, anciently called | 
1 and the like was anciently called backberend, 0 
as a bundle or fardle at his back ; which was _ to by c 
| 

t 

1 


=Y manifeſt theft. 2 Inst. 188. 


5. And theſe which have broken the king's priſm] "Her are 
two offences; firſt his breaking of the priſon, for it is 
preſumed that he who is innocent will never break priſon: 
and ſecondly, his flying, becauſe he confefſeth the fact 
who flies from judgment. 2 It. 188. | 


6. Thieves openly defamed and known] Who, as it ſeems, 
ought not to be bailed for any freſh felony, whereof there 
is probable evidence againſt them. But this ſeems in a 
great meaſure to be left to the diſcretion of the perſon who 
has power to bail them, who on conſideration of the cir- 
cumſtances of the whole matter, and the probabilities on 
both ſides, if he finds it reaſonable ſtrongly to preſume 
them to be guilty, ought not to dell but commit _ 2 
Haw. 99. 


7. Such as be appealed by aner. fo 5 long as the) growers te 
kving, if they be not of good name] he appeal of the apr 
prover 1s forcible againſt the appellee, becauſe the ap 
ver-confeſſeth himſelf guilty of the ſame felony, and tf [4h 
fore it ſerveth in nature of an indictment againſt the ap- 
or ſo long as the approver liveth, unless the appellee 
_— fame. 2 * 169. KC 


o e 4519 
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8. Ind ſuth at be taken for houſeburning feloni «da A 
his was felony by the common law. 2 f. 188. 
gi Or for 10 money] This was treaſon by the common 
aW. 21 0 88. l | p +. ls... 
10. Or for counterfeiting the king's ſeal] This was alſo 
eaſon by the common law. 2 Inf. 188. 

11, Or perſens excommunicate, taken at the requeſt of the 
bp] That is, he that * into the e by 
Sthe biſhop to be excommunicated, and after is taken by 


=} ſorce of the king's writ of excommunicato capiendo, is not 
” bailable : For in ancient times men were excommunicated 
but for hereſies, or other heinous cauſes of eccleſiaſtical 
"Oh cognizance, and not fur ſmall or petty cauſes ; and there- 


ore in thoſe caſes the party was not bailable by the ſhe» 
rif or gaoler without the king's writ : but if the party 
offered {ufficient caution de parendos mandatis ceclſiæ in for- 
ne juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
livered : And if the biſhop will not ſend to the ſheriff to 
deliver him, then ſhall he have a writ out of the chan- 
cery to the ſheriſf for his delivery: Or if he be excom« 
municated for a temporal cauſe, or for a matter whereof 
the eccleſiaſtical court hath no cognizance, he ſhall be 
delivered by the king's writ without any ſatisfaction, 
2 Inf. 189. "os 

12. For manifeſt offences] Which ſeems to be under- 
ſtood of inferior crimes of an enormous nature under the 
degree of felony ; as dangerous riots, exorbitant reſcouſes, 
miſptifion of treaſon, præmunire, and ſuch like heinous 
offences. Yet it ſeems to be in a great meaſure left to diſ- 
cretion, to judge in what caſes their crime is fo flagrant 
and bac, Har they ought not to have the benefit of 
it. 2 Haw. 99. | ; WET 


13. Or for treaſon touching the king e By the com- 
mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon good ſurety; 
until he were convicted; for at common law, the ' gaol 
was his pledge or ſurety, that could find none. 2 bit, 


189, 

all be in no wiſe repleuiſable by the common ꝛurit, nor with-+ 
eut writ} That is, the ſheriff ſhall not replevy them by 
the common writ. de bomine replegianda, nor without writ, 
that is, ex cio: But all or any of theſe may be bailed 
in the king's bench, 2 Inft. 189. | 


* — — * — = . 
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Next the act ſetteth down ſeven kinds of offenders thy 
may be bailed : y „ alt 
1. Such as be indifted of larceny by ingugſit talen bifm, 
fheriffs or bailiffs] That is before ſheriffs in their tot 
or lords in their leets, or thoſe that have infangthief an 
aufungtbief; that is, who bave- the privilege to juds 
thieves taken within their fee, or thieves dwelling within 
their manor and taken for felony ont of their fee. Yet 
this is expounded that they be of good fame. 2 Inf. 190. 
2. Or of light ſuſpicion] But if the preſumption be ſtrong, 
or the defamation great, the juſtices may refuſe to bail 
bim. Hale Pl. 102. And this is expounded alſo that 
they be of good fame. 2 If. 190. | 
3. Or for petit larceny that amounteth not above the valu 
12d, if they were not guilty of ſome other larceny aforetine| 
"his act divideth larceny into two kinds; grand Jarceny, 
when the thing ftolen is above the value of 12d, and petit 
larceny, when it is of the value of 12d or under. 2 In/?. 189. 
And it ſeems to be agreed, that there is no neceſſity that 
fuch perſons be of good fame; yet upon the conſtruction 
of the whole ftatute, if ſuch perſons be taken with the 
manner, or confeſs the fact, or their crime be otherwiſe 
open and manifeſt, it ſeems that they ought not to be 
bailed ; but if there be any colour of probability for their 
innocence, it ſeems moſt agreeable to the intention of the 
ſtatute to bail them. 2 Huw. 101. | 
4. Or, guilty. of receipt of felons] Theſe are acceſlaries 
n 
5. Or of commandment, or force, or of aid 'in'felony din: 
Theſe are acceſſaries before the fact. 2 H. H. 100. 
But acceffaries to felonies are not to be bailed, unleſs 
they be of good reputation: And it ſeems at this day ta 
be ſettled, that where there are ſtrong preſumptions of 
guilt, ſuch acceſſaries are not bailable by this ſtatute. 2 
Haw. 102. [ | 
6. Or guilty of ſome other treſpaſs, for which one ought wi 
ts 1ofe Life nor member] But it ſeems reaſonable to qualify 
the generality of this expreſſion, with this limitation, that 
ſuch accyſation ought to be either on a light ſuſpicion, of 
ele that the offence be inconſiderable, or that it be not 
excluded from bail by ſome ſpecial act of parliament. 2 
Hat. 99. 2 H. H. 135: | den 
7. Aud à man appealed by prouor, after the death of the 


proven, if he be no common thief, nor defamed} And by pa- 


rity of reaſon, he may be bailed, if the approyer waive his 
appeal, or be vanquiſhed, 2 Haw. 98. ; y 
»e 


4 


Bail. 
Be let out by y ſufficient ſurety] If a juſtice take inſufficient 
ſurety, and the party appear not, he is finable by the 
judge of affize. H. P.g7. But if the priſoner appear 
bun thereupon, the juſtice is ſafe. 2 Haw. 89. | 
tor And if a perſon who has power to take bail, be ſo far 
ef an mpoſed upon, as to ſuffer a priſoger to be bailed by in- 
juds: WF ſufficient perſons, it is ſaid that either he, or any other 
vithn I perſon who hath power to bail him, may require the party 
Yet to find better ſureties, and to enter into a new recogni- 
190. zance with them, and may commit him on his refufal, 
for that inſufficient ſureties are no ſureties. 2 Haw. 89. 
And the perſon who is to take the bail, may examine 
that them on their oaths concerning their ſufficiency. 2 Haw. 
89. 2 H. H. 125. 
DI It is to be obſerved, that the above ſtatute extends 
ime only to bail in criminal offences, and therefore gives no 
Wo power at all to juſtices of the peace to bail any perſons on 
40 proceſs in eivil actions, or for contempts to ſuperior courts, 
ing 2 Haw. 106. 


2 There are furthermore many ſtatutes, which prohibit 
on bail and mainpriſe in very many caſes, and allow the ſame 
the in many others, which are interſperſed among the ſeveral 
iſo titles which treat of thoſe matters, | | 
he And where a ſtatute ordaineth, that an offender ſhall 
a be impriſoned at the king's will or pleaſure, there the pri- 

ſoner cannot be bailed, till he hath redeemed his liberty 


u by ſuch Ene or ranſom as thall be aſſeſſed by the king's 
juſtices in his courts. Dalt. c. 167. 

Altho' a perſon be committed to be detained without 
bail or mainpriſe, yet if the offence be by law bailable, 
he that hath power of bailing may bail him. 2 H. H. 


135. 
V. Wha may bail, and the manner of it. | 
By the common law, the ſheriff and every conſtable, 


being conſervators of the peace, might have bailed one 
ſuſpected of felony ; but this authority is transferred from 
them to the juſtices of the peace by ſeveral ſtatutes. Lamb. 15. 


any perſons are judges of any crime, ſo far they have 
power of bailing a perſon indicted before them of ſuch 
crime: And upon this ground it ſeems clear that any 
two juſtices (1 ©.) may of common right bail perſons in- 
dicted at the ſeſſions, for that any two ſuch juſtices may 
hear and determine the indiftment. Alſo it hath been 
holden, that any one juſtice hath the like power; _ 
2 


And it ſeems to be a good general rule, that fo far as 
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this ſeems to be implied by the ſtatute of r R. 3. e.1 

which giving one juſtice power of bailing perſons arrekl 

For felony, in like form as if ſuch perſens bad been indiftedg 

- the ſeſſions, clearly ſuppoſes, that if ſuch perſons had bee, 

indicted at the ſeſſions, they might have been bailed h; 
any one juſtice, And if any one juſtice had fuch powe, 
before the itatute ſpecially relating to the power of juſtica 
in granting bail, it ſeems that he hath ſtill the ſame powe: 
in relation to perſons ſo indicted of any bailable crim 
under the degree of felony, becauſe the ſaid ſtatutes ſeen 
not to reſtrain him in any ſuch cafe, under the degree « 
felony, from any power which he lawfully might clain 
before, 2 Haw. 103. 

But it ſeems difficult to maintain the power of one ju- 
ſtice to bail a perſon, for any crime bytes indictment, un. 
leſs by ſome ſtatute it be limited to the conuſance of on 

uſtice, or unleſs it be an offence directly tending to the 
th of the peace, the bailing of perſons for which ſeems 
properly to come under their conuſance as conſervator, 
of the peace, 2 Haw. 105. 

And Mr. Dalton ſays, if it is not in caſe of felony, it 
ſeemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordere particular inſtances 
by ſome ſpecial ſtatute. Dalt/7. 12. 

And it ſeems to be agreed, that any)one juſtice might 
always in his diſcretion either bail or 
has given another a dangerous 
ſhall appear from the whole circumſtances. that the party 
is moſt likely to live or die; for — every ſuch juſtice 
being a principal conſervator of the peace, the offence a 
preſent being only an enormous breach thereof, and ns 
felony, ſeems properly to come under his conuſance. 2 
10 
But by 1& 2 P. A. c. 13 . ben de ary arr 
aughter or felony, or ſuſpicion thereof, being bail 
able by law, he ſhall not be let to bail of mainpriſe by any ſu- 
27 but in open ſeſſions, except it * beby two juſtices at the 
(1 Q.) and the 3 to be preſe ent together at the time of 
— Na bailment : Thich bail they ſhall certify in writing > fub- 
ſeribed or figned with their ewn hands,” af the next-generil | gas 
delivery to be holden within the county” there the 4 ge; Pull! wt 
arrefled or ſuſpeaed. ogg 
And the ſaid Jnſtices, or one of clams bee of the uarun, 
when any fuch priſoner is brought before: them, for<any man- 
faugbter or felony, before any lailment, ſhall take the exam 
nation of the ſuid priſoner, and information of" them that brig 
*. * the = and 9 thereof, and the yy 01 a 
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much thereof as ſhall be material to prove the felony, ball put 
in writing before they make the bailment : Which examination 
ether with the bailment, the ſaid juſtices ſhall certify at the 
next general gaol delivery to be holden within the limits of their 


commuſſon . + 
nd. the faid juſtices ſhall have power to bind all ſuch by 
recagnizance as da declare any thing material to prove the of- 


Power ence, to: appear at the next general gaol delivery to give evi- 
crine r again? the party on his trial: And ſhall certify the ſame 
ſeen in lite manner. 

ree d And any juſtice offending contrary ta this act, ſhall on due 
clain praf ly examination, be fined by the judges of aſſize. 

ut in London, Middleſex, and in other cities and towns 
e ju- crporate, juſtices may let priſoners to bail, as they might be- 
„ un. fare this act; but when they do bail, they are to take and cer- 
f one tfy the bail and examination as is here directed. 


— VI. Requiring exceſſive bail, 
Aton eins. a 

By the declaration of rights 1 V. ſeff. 2. c. 2. exceſſive 
y, it bail ought 'not to be required. | 
„en- 5 ,29001114 + 7 2 
ances VII. Denying bail where it ought 10 be granted. 
Jight To refuſe bail where the party ought to be bailed (the 


who party offering the ſame) is a miſdemeanor puniſhable not 
as it only by. the ſuit of the party, but alſo by indictment; 
arty 2 Haw. 90. FH. P. y. | 


ſtice 
U. VIII. Granting bail where it ought to be denied. 

" # 
2 Admitting bail where it ought not, is puniſhable by the 


| judges of aſſize by fine; or puniſhable as a negligent eſcape 
1 fo at common law. H. P. 97. 

ail- If the keeper of a priſon bail any not bailable, he ſhall 
fu- loſe his fee and office; if another officer, he ſhall have 
the three. years. impriſonment, and make fine at the king's 
1 of pleaſure, 3 Ed. I. c. 15. | A ; | 
fal- A. 18 G. 2. X. and William Clarke, eſquire. He as a 
col WF juſtice of Surry committed a man on ſuſpicion of ſtealing 
{ be a mate, and bound over the owner to proſecute. After- 
en wards upon examining two other perſons, he admitted the 
un, party to bail. The proſecutor appeared at the aſſizes, and 
47 found a bill, but the party accuſed did not appear. And 
vi- the court granted an information againſt the juſtice, de- 
ing claring they ſhould. not have bailed the man themſclyes.. 
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C. 2. c. 2. The ſubſtance of which is briefly thus: 


_ © plainly and ſpreially expreſſed in the toartant of tommitment : in 


.--- 
I Of bail by writ of habeas corpus 


If bail cannot otherwiſe be obtalned, the Hiw bath pri. 
vided a remedy in moſt caſes by the habeas corpus af Il 


If the commiiment is for treaſon or felony plainly and ſpecialh 
expreſſed in the toarrant of commitment; alſo if any perſon ©; 
committed and charged as aiceſſary before the fat to any pity 
treaſon or felony,” or upon ſuſpicion thereof, or with fuſÞicim of 
petty treaſon or felony, which petty treaſon br feleny ſhalt be 


Such caſes the perſon ſhall not be baited on d writ of hahay 
corpus; otherwiſe he may be bailed. | 

. Miſe à perſort is committed for treaſon or felany ſP::ial 
expreſſed, yet if he ſhall in open cnurt the firſt tek of th 
term, or firſt day of aſſize, petition to be tried, and Hull mt 
be indifted ſome time in the next term or aſſtxe after the cen- 
mitment, he ſhall upon motion the laſt day of the term vr afſiz, 
be bailed, wiileſs it Mail appear to the judge upon cath that the 
hing's witneſſes could not be produced within that time, and 
then if he is not tried in the ſecond term or afſize, he ſhall 
be diſcharged. 

Previous to the aforeſaid bailment, the priſoner or ſome per- 
fort on his behalf, ſhall demand of the efficer or keeper, à trut 
copy of the warrant of commitment, which he ſhall deliver in fix 
hiurs, on pain of 1001 to the party grieved for the firjt offence, 
and 2001 and forfeiture of his office for the ſecond. 

Then application is to be made in writing, by the priſoner r 
any per ſon fir him, atteſted and ſubſcribed by tis roitneſſes cold 
were. preſent at the delivery thereof, to the court of 'chancery, 
king's bench, commyn pleas, or exchequer, or if out of tern 
time, to the lord chancellor or one of the judges; and a copy of 
the warrant of commitment ſhall be produced before them, « 
oath made that ſuch copy was denied. | 

But if any perſon hath wilfully neglecſed by the ſhace of tw! 
terms to apply for his enlargement, he ſhall not have a habeas 
corpus granted ix the vacation. 2 

This being done, the lord chancellor, or judges reſpectiuch, 
Hall award an habeas corpus under the ſeal of the court, on 
pain Ll soo |, to be marked in this manner, Per ſtatutum 
triceſimo primo Caroli ſecundi regis, and ſigned by the per- 
ſon that awards the ſame ; and ſhall be direcded to the officer er 
keeper, returnable immediate, | 

And the charges of bringing the priſoner ſhall be aſcertained 
by the judge or court that awarded the writ, and indor ſed theres 
en, not exceeding 124 a mile, 7 

en 
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Then the writ ſhall be ſerved on the keeper, or left at the 
gavl with any of the under<officers ; and the charges" jo indor- 
ſed, ſhall be paid or tendered to him, and the priſoner Mall give 
band, to pay the charges of carrying him back if he ſhall be re- 
manded, and that he will not make any eſcape by the way. 

This done, the officer ſhall within three days aſter ſervice 
(if it is within twenty miles) return the writ, and bring the 
lach, and ſhall then likewiſe certify the true cauſe of the impri- 
ſoument ; F above twenty miles and leſs than an hundred, then 
within ten days; if above an hundred, then within twenty days; 
on like pain as before. | IF 

But after the aſſizes are proclaimed for the county where the 
priſoner is detained, he ſhall not be removed. 

Then if it fpall appear to the ſaid lord chancellor or judges, 
that the priſoner is detained on a legal proceſs, order, or war- 
rant, aut of ſome court that bath juriſdictian of criminal matters, 
ir by warrant of @ judge or juſtice of the peace for matters 
for which by law he is net bailable; in ſuch caſe the priſoner 
Hall nat be diſcharged. | | 

If be /hall be diſcharged, he ſhall thereupan enter into recog- 
nizance to appear on his trial; and the writ, and return there- 
if, and recognizance ſhall be certified ints the court where the 
trial muſt be. 

But perſons charged in debt, ar other aftion, or with pro- 
ſs in any civil cauſe, after their diſcharge for à criminal fe 
fence, ſhall be kept in cuſtody for ſuch ther ſuit. 

And perſens ſo ſet at large, ſhall not be recommitted for the 
ſame 1ffence, unleſs by order of court ; on pain of 500 l, ta the 
party grieved. 5 | 


Two things I ſhall obſerve upon this ſtatute : 
I. That altho' the conſtable by his own authority, 
without any warrant of commitment, may carry offenders 
to gaol, and this Was the method of ſecuring priſoners, - 
before there were any juſtices of the peace; yet ſince the 
Inſtitution of the office of juſtices of the peace, it is 
better that they be carried before a juſtice, to be ſent by 
him to gaol by warrant of commitment; otherwiſe they | 
have + right to be bailed upon this act, whatever the offence 
may be, f ; N 

2. That the warrant of commitment ought to ſet fortn 
the cauſe ſpecially ; that is to ſay not for treaſon, or fe- 
lony in general, but treaſon for counterfeiting the king's coin, 
or felony- to flealing the goods of ſuch a one to ſuch a value, 
and the like ; that ſo the court may judge thereupon, whe- 
ther or no the offence is ſuch, for which a priſoner ought ; 


to be admitted to bail, „ 
Vor. I. E A. Achnows- 
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Bail. 
Acknowledging bail in another man's name. 


By the 21 J. & 26. If any perſon ſhall acknowleage, x 
procure to be a ledged, any bail in the name of any gtin 


not privy to the ſame ; he ſhall be guilty of felony without bee 


fit of cler gy. 

In the name of any other] T. 6 G. Two people put in 
bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating bi 
on this ſtatute, So the court ordered them and the a: 


torney to be ſet in the pillory, which was done according, 


Str. 384. | 

Bail taken before a judge is not within this ſtatute, ti 
it be filed of record. 1 H. H. 696. But it is withi 
the following ſtatute of 4 V. c. 4. by which it is enacdei, 
that any who ſhall perſonate another before thoſe who have as 
thority to take bail, fo as to make him liable to the payment i 
any ſum of money in that ſuit or action, Hall be guilty of fr 
lony (but within clergy.) 


Form of bail. 


Weſtmorland. DE it remembred, that on the =— 4% 
in the year of the rein 
of A. O. of —— yeoman, A. B. of yeomun, 
and B. B. of yeoman, came before us John Moore, 
eſquire, and Richard Burn, deffor of laws, two of his n-. 
Jeſly's juſiices of the peace in and for the ſaid county, one where 
is of the quorum, and ſeverally acknowledged themſelves ts out 
to our ſaid lord the king, that is to ſay, the ſaid A. O. 200 
and the ſaid A. B. and B. B. 101 each, to be 4 .* le 
vied of their lands and tenements, goods and chattels, if the ai 
A. O. Hall make default in the performance of the conditin 
indorſed, [or underwritten}, - 
John Moore, 
Richard Burn, 


The condition of this recognizance is ſuch, that if the withi 
[ above] bound A. O. hall perſonally appear before the juſti 
of our ſovereign lord the king aſſigned to keep the peace with 
the ſaid county, and likewiſe to hear and determine divers f. 
lanies, treſpaſſes, and other miſdemeanors in the ſaid cou") 
committed, at the next general quan ter ſeſſions of the peace lot 
before his majeſly's juſlices of gaol delivery, at the next gere 


1h 
$0 


Bail. 


ancerning the felonious taking and ſtealing 0 


and recerve what ſhall by t 


above [ within] written recognizance ſhall be void. 


Hale ſays, this is the true form from Lambard. 


Weſtmorland. E it remembred, that on the 
0 
of —— before us John Moore, eſquire, and Richard Burn, 
difter of laws, two of the juſtices of our ſaid lord the king, 


the quorum, at Grimeſhill in the ſaid county, did come A. B. 
and B. B. f in the ſaid county, yeomen, and took in 
bail until the next gaol delivery to be holden in the ſaid county, 
me A. O. of labourer, taken and detained in priſon 
ir ſuſpicion of a certain felony in ſtealing the property 
ef and took upon themſelves each of the ſaid A. B. 
and B. B. under the penalty of 201 of good and lawful mo- 
ney of Great Britain, of the goods and chattels, lands and te- 
nements, of them and each of them, to the uſe of our ſaid 
bird the ling, his heirs and ſucceſſors, to be levied, if the ſaid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 
befare the juflices of our ſaid lord the king, aſſigned to deliver 
the ſaid gau, to land ta right concerning the felony aforeſaid, 
mw to the law and cu/tom af England. Given under our 
ſeals, &C, * 


But the ſeal need not be, for they are judges of record; 
only it may be barely ſubſcribed by them : or thus, 


Taten and acknowledged the day and 
year absvewritten, before us the 
aboveſard: ooo 
John Moore. 

Rt. Burn. 


gan delivery] to be holden in and for the ſaid county, then and 
there to anſwer to our ſaid ſovereign lord the king, for and 
the property 
of A. M. 7 yeeman, with the ſuſpicion whereof the 
aid A. O. flands charged __ us the ſaid juſtices, and to do 

court be then and there enjoined 
him, and ſhall not depart the court without licence, then the 


Or, if the party is in priſon, and ſo abſent, Lord 


day 
in the — year of the reign 


aſſigned-to keep the peace within the ſaid county, and one of us of 
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Fowdike, 


Sen and river 
banks, 


 , 
Dil. 


- 


And hereupon a warrant iſſues for his deliverance 


thus : 


Weſtmorland. F OHN Moore, eſ/quire, and Richard Bun, 

doctor of laws, two of the juſtices of — 
and one of us of the quorum, To the keeper of his maje/ty's gu 
at in the ſaid county, greeting. Foraſinuch as A. C. 
of ——— labourer, hath befere us, found ſufficient ſuretie .. 
appear before the juſtices of gaol delivery at the next gene 
gaol delivery to be holden in the ſaid county, to anſtuer to ſud 
things as ſhall be then on the behalf of our ſaid ſovereign li 
objetted againſt him, and namely, to the felomous taking i 
—— (for the ſuſpicion whereof he was taken, and commit- 
ted to your ſaid gaol; Me command you on the bebalf of an 
ſaid ſovereign lord, that if the ſaid A. O. de remain in yu 
ſaid _—_ the ſaid cauſe, and for none other, then you fi- 


bear to detain him any longer, but that you deliver him then, 


and ſuffer him to go at large, and that upon the pain that wil 


thereon * Given under our ſeals at Orton in the ſui 
county, the — day of in the — year —, 


Lord Hale ſays, the advantage of this latter kind of bal 
is this, that it is not only & recognizance in a ſum certain, 
but alſo a real bail, and they are his keepers, and may be 
puniſhed by fine beyond the ſum mentioned in the recog- 
nizance, if there be cauſe; and may reſeize him if thej 
doubt his eſcape, and have him committed, and ſo be di 
charged of the recognizance, | 


LAY — 0 * . : * 2 


Banks deſlroying. 


8 * perverſe and malicious perſon cutting 
down and breaking up of any part of the dike 
called new Powdike in Marſhland in the county of Mu. 
folk, and the broken dike called Old field dike by Marſ- 
land in the iſle of Ely, or of any other bank being pate 
of the rind and uppermoſt part of the ſaid county 9 
Marſhland, made for the defence and falvation of the a 
county of Marſhland, ſhall be adjudged felony, And tb 
ſeſſions may determine the ſame. 22 H. 8. c. 11. 

2. By the 6 G. 2. c. 37. If any perſon-ſhall-unlawfull 


and maliciouſly break down or cut down the bank of al 
f Ive 


rance, 


Burn, 
£ — 
''s ga 
A. 0. 
etres i 
penerdl 
to ſuc 
n lni 
ing of 
mit. 
of our 
n your 
7 far- 
then, 
it will 
be ſaid 


— 


f bal 
rtain, 
ay be 
ecog- 

they 
e dil- 


tiver or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged; he ſhall be guilty of felony without 
benefit of clergy. / 5. 


If any perſon ſball unlawfully cut off, draw up, or re- 
move and carry away any piles, chalk or other materials, 
driven into the ground, and uſed for the ſecuring any 
marſh or ſea walls, or banks, in order to prevent the lands 
lying within the ſame from being overflowed and damaged; 
on complaint or information thereof made upon oath to 
any juſtice reſiding near the place, ſuch juſtice ſhall ſum- 
mon the party complained of, or ſhall iflue his warrant to 
apprehend and bring ſuch perſon before him; and upon 
his appearance, or neglect to appear, he ſhall proceed to 
examine the fact, and upon due proof thereof made either 
by confeſſion, or oath of one witneſs, ſhall convict the 
offender; who ſhall thereupon forſeit 201. half to the 
informer, and half to the overſeer for the uſe of the poor, 
to be levied by diſtreſs and ſale: for want of ſufficient 
diſtreſs, to be committed to the houſe of correction, to be 
kept to hard labour for fix months. / 5. 


* 
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| Bankrupt. 4 


. I ORD Cote ſays, that bangue in French ſignifies the Derivation, 
ſame as menſa in Latin; and that route is a ſign or 

mark, as we ſay a cart rout is the fign or mark where the 

cart hath gone; and that metaphorically a bankrupt, or 

bauqueroute, is taken for him, that hath waſted his eſtate, 

and removed his banque ſo as there is left but a mention 

thereof. 4 Inft. 277. 

But as the firſt bankers to us came from 7taly, it ſeemeth 
more probable that they brought their name along with 
them; and conſequently that the word bankrupt or banque- 
route cometh from the Italian banco rette; the bench being 
broken, The banker himſelf was ſo called from the bench 
or table which he uſed, with his name inſcribed, and 
when he failed, his bench was broken. Which word vote 
is what remaineth in that country of the Latin ruptus; 
all which, both word and metaphor, we preſerve in our 
language, when we ſay that a perſon is bankrupt, or that 


ſuch a one is broken, 
L 3 2. The 
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And moreover, by the ſtatute of 10 G. 2. c. 32. Piles for ſecurio 7 
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to Bankrupt. 

Deſcription of a 2. The deſcription of a bankrupt, within the ſever! 
| bankrupt, ſtatutes brought together into one view, ſeemeth to be x; 
4 follows : Every perſon uſing the trade of merchandize, by wy 
of bargaining, exchange, bartry, cheviſance, or otherwiſe, in 
groſs, or by retail, or ſeeking his trade of living by buying and 
felling, or that ſhall uſe the trade or profeſſim of a ſeriveng 
receiving other mens monies or eſtates into his truſt or cuſtody, 
who ſhall (1) depart the realm ; or (2) begin to keep his houſe 
or otherwiſe to _ himſelf; or (3) take ſanctuary; or (4 
ſuffer himſelf willingly to be arreſted for any debt or other thin 
not grown or due for money delivered, wares ſold, or any thy 
Juft or lawful cauſe or good conſideration or purpoſes ; or (5) 
ſhall ſuffer himſelf to be outlawed; or (6) yield himſelf to pri- 
ſon; or (7) willingly or fraudulently ſhall procure himſelf ty le 
arrefled, or his goods to be attached or ſequeſtred ; or (8) d. 
part from his dwelling houſe; or (g] make any fraudulent gran 
or conveyance f his lands or goads, to the intent or whereby hi 
creditors ſhall and may be defeated or delayed for the recti 
of their juft debts; or (10) hall obtain any protection, other 
than ſuch perſon as ſhall be lawfully protected by privilege if 
parliament ; or (11) Hall prefer to any court any petition e 
bill againſt any of his creditors, thereby endeavouring to infira 
them to accept leſs than their juſt debts, or to procure time, n 
longer days of payment then was given at the time of their ei- 
ginal contract; or (12) being arreſted for debt, fhall lie it 
priſon two months; or (13) being arreſted for 1001 or nun, 
ſhall eſcape out of priſon, ball be adjudged a bankrupt ; (aui 
in the ſaid caſes of arreſt, or lying in priſon, from the time of 
his firjt arreſt.) 1 J. c. 15. ſ. 2. 21 J. e. 19. f. 2, 15 

10 An. c. 15. ſ. 1. | ; | 


Every perſon] An Iriſhman, who trades and hath con- 
tracted debts in England, and comes over here, may have 
2 commiſſion iſſued againſt him, at the petition of the 
creditors here; and the Iriſh creditors alſo upon the com- 
miſſion may come in and prove their debts. And generally, 
if a perſon carries on a trade in any place belonging to 
the crown of Great Britain, and comes into England; 2 
commiſſion may be taken out by the creditors in Fnglard 
And there kave been ſeveral W where perſons be- 
longing to the plantations abroad, and which is their ſole 
place of reſidence, yet happening to be in England, have 
had commiſſions of bankruptcy taken out againſt chem 
here. 1 Atkyns. 82. 

A clergyman, if he trades, may be 2 bankrupt; for tho 
by the 21 H. 8. c. 12. he prohibited to trade, and his 


contracts in that kind are declared to be void, yet they 
1 ale 
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everal ¶ ce void with reſpe to himſelf only, and he ſhall not take 
be az advantage of the breach of one law, in order to avoid his 
* being ſubject to another, 1 Ait. 199. 

ſe, 1 An infant, tho a trader, cannot be a bankrupt; for an 
g and infant can owe nothing but for neceſſaries: and the ſta- 
dener tutes of bankruptcy create no new debts, but only give a 
flag, ſpeedier and more effectual remedy for recovering ſuch as 
houſe were before due. And no perſon can be made a bankrupt 
"(4 for debts, which he is not liable at law to pay. 2 Blachſt. 
thing & zt. 

other The daughter of a freeman of London, being a married 
(5) woman, if he trades ſeparately from her huſband, may be 


pri. bankrupt. 1 Al. 206. 
Uſeng the trade of merchandixe] As by exerciſing the cal- 


2 ling of a merchant, a grocer, mercer, or in one general 

br hi word a chapman, who is one that buys and ſells any thing, 
2 Black}t, c. 31. 

ather But one ſingle act of buying and ſelling will not make 

2 man a trader; but there muſt be a repeated practice, 

and profit by it. 14. 


2 Of merchandize) But no perſon who ſhall ad ventuge any 
„ money in the Eaſt India company, and fhall receive his 
en. dividend in merchandize, and ſhall fell or exchange the 
je it ſame, ſhall be judged thereby a merchant or trader within 
ure, any ſtatute for bankrupts. 13 & 14 C. 2. c. 24. / 3, 4. 
an And generally, buying and ſelling ſtock in the public 
e of funds, or government ſecurities, will not make a man a 
15 bankrupt; the ſame not being goods, wares, or merchan- 
dize, within the intent of the ſtatute, by which a profit 
— be fairly made. 2 Blachſl. c. 31. 

o alſo the members of the corporation of the Engliſh 
ave linen company (for making cambricks and lawns), ſhall not 
the upon that account only be liable to bankruptcy. 4 G. 3. 


m- . 37. 
ly, 

c : Seeking his trade of living by buying and ſelling] He that 
; 2 buys only, or ſells only, is not within this deſcription ; 


4, but it muſt be both buying and ſelling, and alſo getting a 
bs livelihood by it. 2 Blackft. c. 31. 


ole Alſo, by ſpecial ſtatute, 5 C. 2. c. 30. No farmer, 
wve frazier, or drover of cattle, ſhall be deemed a bankrupt. 
em 40. — hut if ſuch farmer or other thall deal in wool, 


hops, or the like, he ſhall be deemed a bankrupt; other- 
9 wile any perſon by taking a farm, might avoid the ſta- 
his tutes, And in the caſe of Mayo and Archer, E. 8 G. 
ci 2 farmer who planted potatoes, but withal bought divers 
L 4 large 
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large quantities of potatoes, and fold the ſame again, un 
adjudged a bankrupt. Str. 513. 
Alſo, no handicraft occupation, where nothing is bought 
and fold, will make a man a bankrupt; as that of a hu. 
bandman, a gardener, and the like, who are paid for their 
work and labour. 2 Black}t. c. 31. | 

Alſo, an imnhkeeper cannot, as fuch, be a bankrupt; ſa 
his gain or livelihood doth/not ariſe from buying and ſel. 
ling in the way of ure ated but greatly from the uſe 
of his houſe, furniture, attendance, and the like: and 
tho' he may buy corn and victuals, to fell again at: 
profit, yet that no more makes him a trader, than x 
ſchoolmaſter or other perſon is, that keeps a boarding 
houſe and makes conſiderable gains by buying and fe 
ling what he ſpends in the houſe, and ſuch an one i 
clearly not within the ſtatutes. 7d. 

But where perſons buy goods, and make them up into 
faleable commodities, as fhoemakers, /miths, bakers, and the 
like ; here, tho? part of the gain is by bodily labour, and 
not by buying and ſelling, yet they are within the itz 
tutes of bankrupts: for the Jabour is only in melioration 
of the commodity, and rendering it more fit for ſale. I 
But where a perſon bought a cal mine, and worked the 
mine, and fold the coals, he was adjudged not to · be within 
the ſtatutes for bankrupts : But otherwiſe it would hav 
been, if he had bought the coals and ſold the ſame again, 
2 Wilſon. 169. 


Or that ſhall uſe the trade or profeſſion of @ ſerivener, n. 
cetving other mens monies or eftates into his truſt or cuſloch 
Bankers, brokers, and factors are within this deſcription, 
5 E. 2. c. 30. /. 39. i | 

So alſo pawnbrokers, as it ſeemeth ; being comprehended 
under the general word brokers, which includes the ſeveral 


ſpecies of brokerage. 1 flit. 206. 


But no receiver general of any taxes granted by act dt 
parliament, ſhall be-deemed a bankrupt. 5 G. 2. c. 30. 
J. 49. 

Begin to keep his houſe, or otherwiſe to abſent himſelf} Ii 
a man keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt; but if he conceals him- 
ſelf within his houſe for a day or hour, to delay or defraud 
his creditors, he is a bankrupt. 1 Bac. Abr. 250. 


© Obtain any protection, other than ſuch perſon as ſhall be lau- 
Fully protected by privilege of parliament] By the 4 G. 3. c. 33 
in reſpect to perſons having privilege of parliament, It 1 
4 enacted, 
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enacted, that the petitioners, on affidavit in any of his 
majeſty's courts of record at Weſtminſter, that the debt is 
july due, and that they nr believe that the debtor is a 
merchant, banker, broker, factor, ſcrivener, or trader, 
within the ſtatutes of bankruptcy, may ſue out a ſum- 
mons, or an original bill and ſummons, againſt ſuch per- 
ſon, and ſerve him with a copy thereof ; and if he ſhall 
not, within two months after perſonal ſervice of ſuch 
ſummons, pay, ſecure, or compound for ſuch debt, or 
enter into bond in ſuch ſum and with two ſuch ſureties as 
any of the judges of that court out of which the ſummons 
iſued ſhall approve of, to pay ſuch ſum as ſhall be reco- 
vered in ſuch action, together with ſuch coſts as ſhall be 
given in the ſame, he ſhall be adjudged a bankrupt from 
the time of the ſervice of ſuch fummons, and the credi- 
tors may proceed againſt him as againſt other bankrupts. 
Provided, that this ſhall not extend to =- debt contracted 
before Mareh the 8th, 1764. And provided alſo, that no- 
thing herein ſhall ſubject any perſon intitled to privilege 
of parliament to be arreſted or impriſoned during the time 
of ſuch privilege, except in caſes made felony by any of 
the ſtatutes of bankruptcy. | | 
3. But notwithſtanding that a perſon may have commit- For what debts a 
ted any of the aboveſaid acts of bankruptcy, yet neverthe- commiſion ſhall 
have leſs no commiſſion of bankrupt ſhall be iſſued on the petition of What is —— 
gain. one or more creditors, unleſs the ſingle debt of ſuch creditor, or done previous 
ef two or more being partners, amount to 1001; or of two ret: 
fuch creditors petitioning amount to 1501; or of three or more 
6] to 2001, 5 G. 2. c. 30. /. 23. ; 
; And the creditor or creditors petitioning, ſhall bef 
non. 0 Pe 8² wp 
the commiſſion ſhall be granted, make affidavit before a 
ed maſter in V (to be filed with the proper officer) of 
a. the truth of the debt, and ſhall alſo give 2001. bond to 
the lord chancellor for proving the debt as well before 
> of the commiſſioners, as upon a trial at law, if the due if- 0 
8 ſuing of the commiſſion ſhall be conteſted, and alſo for 
5 proving the party a bankrupt, and further to proceed on 
ſuch commiſſion as hereafter is mentioned: and if it ſhall 


| If appear, that the commiſſion was taken out fraudulently, 

im- the lord chancellor may order ſatisfaction, and may aſſign 

im- ſuch bond to the party injured. id. 

aud 4. But theſe circumſtances abovementioned being ob- Ivins the m- 


ſerved, then the lord chancellor may on ſuch complaint Tin. 
in writing as aforeſaid, by commiſſion under the great 
2 ſeal, appoint ſuch wiſe and honeſt diſcreet perſons as to 

him ſhall ſeem good, to be commiſſioners. 13 El. c. 7. 


| 1 
d, J. 2. 
5. Which 


Bankrupt, 

_ Commiſſioners 5. Which commiſſioners before they act, ſhall admini. 

oath, ſter to each other the following oath; I A. B. do ſwear, 
* that I will faithfully, impartially, and honeſtly, ac. 
« cording to the beſt of my ſkill and knowledge, execut: 

„the ſeveral powers and truſts repoſed in me as a com- 

« mifſioner in a commiſſion of bankrupt againſt - and 

« that without favour or affection, prej alice or malice, 


So help me God.” 5 G. 2. c. 30. /. 43. 
And they ſhall keep a memorial N 4 by them, 
ZN amongſt the proceedings. id. /. 
Notice in the 6. Then the commiſſioners ſhall cauſe notice of the 
bomben be. commiſſion being iſſued to be given in the gazette, and 
ing iſſues, likewiſe notice in writing to be left at the bankrupt's uſual 
place of abode, or perſonal notice to be given if he is in 
priſon. 5 G. 2. c. 30. J 1. 
Bankrupt to 7. In which notice alſo ſhall be appointed a time and 
In. place of meeting of the commiſſioners; which meeting 
ſhall be at three ſeveral times within forty-two days, the 
laſt of which ſhall be on the forty-ſecond day ; within 
which time the bankrupt ſhall ſurrender himſelf, and dil- 
cover his eſtate and effects. 5 G. 2. c. 30. ſ. I, 2. 
But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 
end of the ſaid forty-two days; ſo as ſuch . be made 
by him, ſix days before the expiration of the forty- two 
id. . 4. 
Creditors to { A creditor may chuſe whether he will come in un- 
In der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the ſame debt. 
Therefore if a creditor has the bankrupt in execution, he 
muſt diſcharge him from the execution, before he can be 
admitted as a creditor under the commiſſion. - And a pe- 
titioning creditor, by the very petition, hath made his 
election. 1 Atk. 83, 152. 
Chufing afſig- 9. The firſt meeting ſhall be for chuſing an affignee or 
NY aſſignees of the bankrupt's eſtate and effects (which in 
London ſhall be at Guildhall). 5 G. 2. c. 30. ſ. 26. 
The money with 10. But before affignees are choſen, the major part in 
— de value of the creditors may direct how and with whom the 
money to be received ſhall remain till divided : to which 
the aſſignees ſhall conform, as often as 1001 ſhall be got 
in. 5 G. 2, c. 30. . 32. 
Expences of the 11. And the creditor or creditors who ſhall ſue out the 
commilion. commiſſion, ſhall proſecute the ſame at their own expence 
till aſſignees be choſen; and the commiſſioners ſhall at the 
meeting for chuſing aſſignees, aſcertain ſuch coſts, and bj 
| writing 


Bankrupt, 1535 


writing under their hands order the aſſignees to reimburſe , 

the fame, out of the firſt effects that ſhall be got in. 5 G. 

1 6 Of $855 air 36 a ; 
13. At the ſaid meeting for chuſing aſſignees, the com- Who thall mote 

miſſioners ſhall admit the proof of any creditor's debt, that for afſignees. 

lives remote from the place of meeting, by affidavit; and 

alſo permit any perion duly authorized by letter of attor- 

ney from ſuch creditors (oath being firſt made of the due 

execution thereof, either by affidavit ſworn before a maſter 

in chancery, or before the commiſſioners viva voce; and 

in caſe of creditors reſiding in foreign parts, ſuch affidavits 

to be made before a magiſtrate where the party ſhall be 

reſiding, and together with ſuch creditors letters of at- 

torney, to be atteſted by a notary publick) to vote in the 

choice of an aſſignee or 1 in the place of ſuch ore. 

ditor: And every creditor ſhall be admitted to prove his 

debt, without paying any thing for the ſame. - And the 

commiſſioners thall align the eſtate and effects unto fuch 

perſon or perſons as the major part in value of: the credi- 

tors, according to the debts then proved, ſhall chufe.'5 G. 


2, c. 30. .. 25, 26. 


s 
C * 


ſuch But no creditor ſhall ſo vote, whoſe debt ſhall not 

the amount to 101, id. /. 27. mul 

ade 13. And the commiſſioners may from time to time aps Chuſing new 

=o. point new aſſignees, if the major part of the creditors, ignets. 
whoſe debts amount to 101, ſhall think fit; and the for- 

un- mer affignees ſhall aſſign to them in ten days after notice : 

in. of ſuch choice, and of the new aſſignees acceptance there- 

bt. cf, ſignified under their hands; on pain of 200% to the 

he creditors, with full coſts. 5 G. 2. c. 30. /. 30. 

be And the lord chancellor, on petition of any creditors, 

pe- may order former affignments to be vacated, and new aſ- 

his ſignments to be made ©: the effects not received; and the 
commiſhoners ſhall cauſe notice thereof to be given in the 

of two next gazettes, and that the debtors do not pay to the 

in aſfignees removed. id. ſ. 31. | 

| And the new «ſſignees, on filing a ſupplemental bill, 

* ſhall be entitled to the benefit of the proceedings in a ſuit - 

the begun in the time of the firſt aſſignees; for there is no 

* privity betv/<en the bankrupt and the aſſignees, or at moſt 

pot but an artificial one; and it would be hard, where there 
have been pleadings, examinations, and the like, in a 

he former {uit, that the new aſſignees ſhould not have the 


1ce benefit thereof, but ſhould be obliged to begin again. 
44. 88. 


no 14. On 


136 


not 
5 


ſurrendring, to 
be 


Kankrupt. 

14. On certificate under the hands and ſeals of the 

eommiſſioners, that ſuch commiſſion is iſſued, and ſuch 
perſon proved before them to become bankrupt, any judy 
or juſtice of the peace, ſhall on application to them fr 
that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perſon, and commit (B) him ts 
the common gaol, there to remain until he be removed by 
order of the commiſſioners by their warrant, And the 
gaoler ſhall forthwith give notice to one or more of the 
commiſſioners, of ſuch perſon being in his cnſtedy; 
whereupon they ſhall ſend their warrant to him to deliver 
im to the perſon who ſhall be named in the warrant, 

who ſhall - convey him to the commiſſioners to be exa- 
mined. And the commiſſioners by ſuch or any other thei 


© warrant, may ſeize the goods and papers of ſuch bankrupt 
which ſhall be in any priſon (neceſſary wearing apparel of 


- Bankrupt to de- 
liver up. 


DTanlcrupt to be 


at liberty to in- 
rect his papers, 


himſelf and wife, and children excepted). 5 G. 2. c. 35. 


14. | 
But if the perſon ſo apprehended ſhall, within the time 
allowed, ſubmit to be examined, and in all things con- 
form, he ſhall have the ſame benefit as if he had ſurren- 
dred. 5 G. 2. c. 5075 15. 
By which laſt clauſe it ſeemeth, that the bankrupt hal! 
not be apprehended and committed, until he ſhall hav 
made default in not ſurrendering and making diſcovery, 
after due notice as aforeſaid. 

15. The bankrupt, after aſſignees ſhall be appointed, 
ſhall deliver up to them on oath (to be adminiſtered by 
a maſter in chancery, or juſtice of the peace) all his books 
of account, papers, and writings not ſeized by the mel- 
ſenger of the commiſſion, and not before delivered up, 
and then in his power, and diſcover ſuch as are in the 
power of others; and being not in cuſtody, ſhall at all 
times attend the aſſignees, on reaſonable notice given to 
him in writing, or left for him at his place-of abode, in 
ordet to aſſiſt in making out the account of his eſtate, 
5 G. 2. c. 30. / 4+ 

16. And ſuch bankrupt having ſurrendred, ſhall at all 
ſeaſonable times, before the expiration of forty-two days, 
or further term, be at liberty to inſpect his papers, in 


preſence of the aſſignees, or ſome perſon appointed by 


5 E. 2. c. 30. . 5. 6 | 


them, and to bring with him for his aſſiſtance any perſons 
not exceeding two at a time, and to make extracts from 
thence, the better to enable him to diſcover his effects. 


17. And 


f the 


Bankrupt. 
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17 And in order thereto, he ſhall be free from arreſt Shall be r 


or impriſonment of his creditors, in coming to ſurrender, ſram 


and from his ſurrender, for the ſaid forty-two days or fur 
ther term; provided he was not in cuſtody at the time of 
{utrender.. And if he be arreſted for debt, or on an eſcape 
warrant, coming to ſurrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of the commiſſioners or aſſignees, to the officer who 
ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy 
thereof, he ſhall be immediately diſcharged : And if any 
officer ſhall in ſuch caſe detain him, he ſhall forfeit to him 
for his own uſe 51 a day, by action of debt, with full 
coſts. id. | | 


18. And if the bankrupt be in priſon or cuſtody at the Bankrupt in pri- 


time of iſſuing the commiſſion, and is willing to furrende 


ſon when the 
mmiſſion is 


and be examined, and can be brought before the commul« ;5..4. 


fioners and creditors, the expence thereof ſhall be paid out 
of his eſtate: But if he is in execution, or cannot be 
brought before, the commiſſioners, then they ſhall attend 
him in priſon, and the aſſignees may appoint a perſan to 
attend him in priſon, and to produce him his books 
and papers, in order to prepare his laſt diſcovery and exa- 
mination; a copy whereof the aſſignees ſhall apply for, 
and the bankrupt ſhall deliver to them, ten days before 
ſuch laſt examination. 5 G. 2. c. 30. ,. 6. | - 

19. And the commiſſioners may examine him (on oath, 
21 J. c. 19. / 9.) as well by word of mouth, as on interre- 
gatories in writing, touching his trade, 3 eſtate, and 
effects; and take down in writing his anſwer to verbal 
examinations; which he ſhall ſign: And if he ſhall refuſe 
to anſwer, or not anſwer fully all lawful queſtions, qr 
refuſe to ſign the ſame; the commiſſioners may by war- 
rant commit him to priſon without bail, till he ball ſub- 
mit to them, and full anſwer make, and ſign the ſame; 


which warrant ſhall ſpecify ſuch queſtions. 5 G. 2. c. 30. 


J 16, 17. 


— 1 

As well by word of mouth, as on interrogatories in writing] ' 
M. 4 G. 2. X. and Solomon Nathan. The defendant was 
committed by the commiſſioners, who in their warrant 
recite, 'that -he had been' examined before them upon his 
oath,” upon which examination he had notoriouſly preva- 
cated z they therefore commit him without bail or main- 
prize, until he ſhall make a full and true diſcloſure and 
diſcovery of his eſtate and effects, or be otherwiſe deliver- 

ed by due courſe of lay. Upon a habeas corpus it was 
3 moved, 


A= 
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moved, that the defendant might be diſcharged, Oy 
reaſon whereof was becauſe the n requires, that then 
ſhall be interrogatories exhibited for his examination, thy 
ſo he may have time to. conſider of his anſwer, and it cin 
then appear to the court, whether he is bound to anſwer: 
perhaps this prevarication might be in a matter they bal 
no power to inquire into. And by the court; Interro-z. 
tories are a term known in law, and import that th» de. 
ſtions are put in writing. And they ſaid that Holt Ch. |, 
held, that the bankrupt ought to have a copy, and time 
to conſider of his anſwer, Str. 880. 


Or not anſwer fully] In the aforeſaid caſe of X. and $1). 
mon Nathan, another objection againſt the commity- ;t 
was, that they commit him, becauſe upon his examina un 
he had notoriouſly prevaricated ; this being too looſe an : x. 
preſſion, for he might prevaricate, and yet give a full n. 


_ © ſwer at laſt, And by the court; Where theſe ſpecia av. 


thorities are given, the words of the act ought to be pu- 
ſued. Str. 880. 


The commſſroners may by warrant commit him] H. 1 C. 
K. and Perrot. The defendant being brought up by 
abeas corpus, appeared upon the return to have bein 


committed, until ſuch time as he ſhall ſubmit himſelf 


<« to the ſaid commiſſioners or the major part of them, 
« and full anſwer make to their ſatisfaction, to the que- 
« ſtion ſo put by them to him as aforeſaid.” Which 


| 22 was ſpecified in the warrant to have been, that 
1 


nce he did admit there was a deficiency of '1 3513], he 
ſhould give a true and particular account what was become 
of it, and how he had diſpoſed thereof. His anſwer was, that 
on goods [old the laſt year he had loſt upwards of 2, cool; 
that by mournings he had loſt upwards of 1,0001 ; and 
that for 9 or 10 years (he was ſorry to ſay it) he had been 
extremely extravagant, and ſpent large ſums of money. 
Which anſwyer not being ſatisfactory to the commiſſion- 
ers, they committed him as aforeſaid. And now the 
court, judging the anſwer to be very inſufficient and un- 
ſatisfactory, ordered him to be remanded. Afterwards, 
he was brought up again, and it appeared that he had 
given a further anſwer, and particularized a woman up- 
on whom he had ſpent 5,000 l, from December 1758 
to December 1759, and particularized the times of ſend- 
ing and giving it to her; but that no other perſon was 
rivy to this, and that the woman (whoſe name was 
Sarah Powell, otherwiſe Taylor,) is dead, as he has 
heard: with ſeveral other improbable circumſtances, It 
; Was 


—— — — 


Bankrupt. 


2s urged, that now having given a full anſwer, he 


S ught to be diſcharged; that it is not material, in the 
1, tht preſent reſpect, whether his anſwer be true or falſe, or 
it n vbether his conduct was prudent or imprudent; and if 
{wer \e be not now diſcharged, he muſt be impriſoned for life. 


But the court ſtill held the anſwer to be incompleat and 
nlatisfaftory, and again ordered him to be remanded, 
And this man was afterwards convi and executed, 
for concealing his effects.] Burrow, Mansfield, 1122, 


1215. 

ll be ſhall ſubmit to them, and full anſiuer make] In the 
aforeſaid caſe of Solomon Nathan, the commitment was, 
until he ſhall make a full and true diſcloſure and diſcovery of 
his gate and effetts, or be otherwiſe delivered by due courſe of 
lev. And by the court; This commitment not purſuing 


the words of the ſtatute, the priſoner muſt be diſcharged. 
Str. 880, 

au- M. 8 . Bracy's caſe, A commitment until he ſhanld 

pul- cmform 3 to their authority, was adjudged ill, becauſe 
too general; ſince they have authority in other matters 

1G beſides that: and it is beſt in the like caſes, ſtrictly to 

purſue the ſtatute, L. Raym. 100. 


dern Another commitment till diſcharged by due courſe of law, 
elf adjudged ill for the ſame reaſon. id. 851. 


em, But if on an habeas corpus there appear inſufficiency in 
ue- the warrant of commitment, the judge nevertheleſs ſhall 
lich commit him to the ſame priſon, to remain as aforeſaid, 


hat unleſs it be made appear that he hath fully anſwered all 
he lawful queſtions, or unleſs it appear that he had ſufficient 
me reaſon for not ſigning. 5 G. 2. c. 30. ,. 18. 

hat And if the gaoler ſhall ſuffer him to eſcape, or to go 
I; without the walls or doors of the priſon; he ſhall, on 
* conviction by indictment or information, forfeit 5001 to 
2 the creditors. id. 


'y, Alſo, the gaoler ſhall, on requeſt of any creditor who 

n. fall have proved his debt, and producing a certificate 

he thereof under the hands of the commiſſioners, produce 

* and ſhe him to ſuch creditor; on pain of 100 to the 

ls, creditors,, by action of debt, id. .. 19. 

ad 20. And by the ſaid ſtatute it is enacted, that if he ſhall Bankrupt not 
p- not within the ſaid time ſurrender himſelf to the commiſ- — — 
3 boners, and ſign ſuch ſurrender, and alſo ſubmit to be jpuy, © 

1. examined from time to time on oath, and in all things 


5 conform to the ſtatutes concerning bankrupts, and alſo 
on his examination fully diſcover all his eſtate, and how 


| Cilpoſcd of, except what hath been bona fide diſpoſed of | 
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«„ O ²˙ coaganr on 
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in the way of his trade and dealings, and except why 

Math been laid out in the 1 expence of his family, 

. deliver up to them all His effects (except the ne. 

wearing apparel” of himſelf, and wife, Aur chil. 

rf then in caſe of any default and wilfut omiſſion i 

— ſurrendring and ſubmitting to be ex mined, or j 

caſe he ſhall refffove, conceal, or embezzle àny part o 

his eſtate. to the value of 20% or any books of account, 

or writings relating thereto, with ite to defraud hi 

creditors, and be thereof convicted by indictment or in. 

formation, he ſhall be guilty of felony without beneft af 

_ Clergy, and his eſtate ſhall be divided among his Creditor, 
5 E. 2. c. 30. /. 1. 

And by che 20 G. 2. c. 52. All offences by bankrugt 
made felony by the ſeveral acts concerning bankruptcy, 
are excepted out of the general pardon. © 

Other perſons 21. And every perſon who ſhall accept any truſt, « 
concealing the conceal any eſtate of the bankrupt, and ſhall not in fort: 
ve. two days after ifſuing the Com" and 62 there 
of in the e gazette, diſcover the ſame in writing to one « 
more commiſfioners or affignees, and ſubmit mi elf tobe 
examined; ſhall forfeit to the creditors 1000, and double 
value of the eſtate — , by 3 action of debt with full 
coſts, © 5 G. 2. c. 30. 
Bankrupt's wife 22. Alſo the e may examine on oath the 
. bankrupt's vie, like as other berlons. I 
J. 5, 6. 0 | 
And every other * AS alls they they may examine in like manner every 
perſon, other perſon aul ſummoned before, or preſent at their 
meeting, —— the perſon, trade, dealings, eftate, anl 
effects of the bankrupt, and any Acts of bankruptcy by 
him committed; and may + oy! down in writing the an. 
ſwers to verbal examinations, which the party ſhall ſign: 
And if any of them ſhall refuſe to anfwel, 05 nor anſwe! 
fully all lawful 8 or refuſe to ſign the ſame, the 
- -— eommiſſioners ma warrant commit him to * 
without bail, fill he g. ſubmit” to them, and ful] 
fwer make, and fi n the ſame; in like mahner 48 1s faid 
before in ſection the 19th concerning the FOE him- 
elf. 56.257 30.7. 16, 17, 18, 9. 
Bankropt's 2. The ſaid commiſfioners ſhall have pow "by theit 
eſtate —_— diferetions'to take ſuch order with the lands of Tach bank- 
—_—_— a rupt ; as welt copy or cuſtomary hold as freehold,” which 
. he had in his own right before he became a bankrupt; ot 
Sich he Furehaſed) ointly with his wife or child to the 
ny * of — or for uch uſe or intereſt n 


— — > 
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he may lawfully part with; or with any perſon of truſt. to 

any ſecret uſe of ſuch bankrupt; and alſo with all his 

money, , Chattels, wares, merchandizes, and debts; 

and cauſe all the ſame to be ſearched and appraiſed to the- | 
beſt value they may; and the ſame to be ſold by deed in- 

dnt:d, and inrolled in a court of record; or otherwiſe 

ordered for payment of the creditors. 13 El. c. 7. /. 2. 

26, And if any lands or goods ſhall deſcend or come to Bankrupt's fu- 
the bankrupt afterwards, before the debts be fully paid ; ture eſtate. 
the fame ſhall bs diſpoſed of in like manner. 13 £4, c. 7. 


11. | 2 IN 
26. But this ſhall not extend to lands aſſured by ſuch Taade ſold bona 
perſon before he becomes bankrupt, provided the aſſur- 
ance be made bona fide, and not to his own uſe only, or 
of his heirs; and that the party to whoſe ule they are aſ- 
ſured, be not privy to the fraudulent purpoſe of the bank- 
rupt to deceive his creditors. 13 El. c. 7. ſ. 12. 


0 27. Alſo the commiſſioners may by deed indented, and Efate tail, 
50 ale at Weſtminſter in ſix months, ſell the bankrupt's 
5 eſtate in tail, whereof no reverſion or remainder is in the 
" king or of the king's gift; which ſale ſhall be good 
* againſt all perſons, whom the bankrupt by common 


recovery, or otherwiſe, might cut off. 21 F. c. 19. 

14 

28. Alſo, if the bankrupt hath conveyed any eſtate, on FA mort» 
condition, ar power of redemption, at a day to come, by . 
payment of money, er otherwiſe ; the commiſſioners be- 

fore the time of the performance of ſuch condition may 

appoint under their hands and ſeals any perſon to make 

b tender or payment of money, or other performance, ag 


de fully as the bankrupt might have done; and — diſpoſe 
8 ef the eſtate redeemed for the uſe of the creditors, as 
* 11 as any other eſtate of the bankrupt. 21 F. c. 19. 
the i” 


29, Perſons purchaſing copyhold or cuſtomary lands Cuftomary 
2 all pay fine * lord of — who ſhall there- Hue 
10 upon admit them. 13 El. c. 7. /. 4 
In order, to ſave the expence of two fines, it was re- E. which he 
ommended by the lord chancellor Hardwicke in ſugh bath as exocuter, 
aſe, to leave out the copybold eſtate in the aflignment ; 
nd then, the commiſſioners, when they can meet with 
2 may convey to him in the firſt inſtance. 
I #15, 06. 
30. Effects which a bankrupt hath as executor only - 
Mall not be applied to the uſe of the creditors; but ſhall 
ro according to the direction of the teſtator. 1 Ath. 
er, 


Vor. I. M 31. Com- 
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Commiſſioners 37 Commiſſioners and others by warrant under thei 
- iy break open 1129s and ſeas, may break open the bankrupts"houſs 
doors, trunles, and cheſts, where he or any of his gook 
ſhall be reputed to be, and ſeize upon and order his boch 
and goods as before is ſaid. 21 J. c. 19. /½ g. 
Bankropt f- 32. If the bankrupt ſhall convey to any of his children 
— conv e or other perſon, any lands or goods, or transfer his debe 
2 in other mens names, except the ſame be conveyed u 
transferred on marriage of any of his children, or % 
fome valuable conſideration; the ſame may be diſpoſed i 
in like manner. 1 F. c. 15. /. 5. | 
And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands, goods, or eftaty 
to the value of 200, to defraud his creditors, and ſhall nut 
diſcover the ſame, and (if it lie in his power) deliver the 
fame to the commiſſioners; or if he cannot make it apper 
to the commiſſioners, that he hath ſuſtained ſome caſui 
_ _ lofs whereby he is diſabled to pay what he oweth ; He ſhall 
dnn conviction upon indictment at the aſſizes or ſeſſions 
de let on the pillory in ſome publick place for two'houn, 
2nd have one of his ears nailed to the pillory; ànd cut of 
21 J. c. 19. ,. 9. | n N08 2 TOP oe 
Bankropt com- 33. And if any bankrupt, after iſſuing the commiſſion, 
7 * ſhall compound with the perſon ſuing out the ſame, ſu 
— __ more than his proportion with the reſt of the creditor; 
n. lion. ſuch commiſſion may be ſuperſeded, and the lord chan- 
cellor may award to any creditor petitioning another con. 
miſſion, and the perſon ſo compounding ſhatt loſe hv 
whole debt, and deliver up to the ne- commiſſionen a: 
he ſhall have fo received for the uſe of the other creditor. 
5 C. 2. c. 30. f. 24. en neee, 
Debtor paving. to 34. If a debtor to a banxrupt pays him voluntarily, it 
a bankrup:, mutt pay it over again, but it is otherwiſe if he pays hm 
by compulſion of law. Read. Bankr. E 
Money received © 35. But no real creditor of the bankrupt ſhafl be Halt 
- ef a bankrupt. to refund to the aſhgnees, any money* which before the 
fuing forth the commiſſion was in courſe of trade 'Feccivet 
by him of the b-nkrupt before he Rad knowledge of the 
perſon's becoming a bankrupt, of being infolvent.” 19 
GE: rg. /. eln arge . bn. e 
Porchafer ne: to 3b. And no purchaſer for valuable conſidtration ſa 
—— be impeached, unleſs che commiffion be fued dut in bit 
+ 6+" opt years after the perſon ſhalt become bankrupt. 21 J. 
veying their 19, /. 14. 4 th 
— ang 37. If the bankrupt, at the time he ſhall become banc 
kenden rupt, ſhall by conſent of the true owner, have iu his - 
2c) 


Bankrupt, 


gon and diſpoſition any goods whereof he thall be te- 


k, uted owner, and take upon him the. ſale or difpolition 
" hereof as owner z the commiſſioners may diſpoſe of the. 
00 me, 28 full as any other part of the bankrupt's eſtate. 


br J. c. 19. / 


nifioners may examine upon oath, whether the ſaid debt 
ere due tq ſuch debtor or accountant, or any contract 
originally made between ſuch accountant, and the bank» 
pt; and if it was made with any other perſon than the 
aid accountant, or for the uſe of any other perſon, the 
ommiſſioners proceedings ſhall be available againit the 
aid extent. 21 J. c. 19. 10. AE 

Otherwiſe, an extent of the crown is available againſt 


— commi ion of bankruptcy; the crown not being with · 

, the ſtatutes of bankrupts. 1 fl. 202. 3 

* 30. The commiſſioners or aſſignees may ſtate accounts Commiſſonem 

i ecwcen che bankrupt and his debtors or creditors, and 27 525 e 
ne debt again another, and the balance only ſhall ©" 


be paid on either ſide. 5 G. 2. c. 30. /. 28. 


- 


ctice to be given in the gazette, may ſubmit diſputes re- 
lating to the bankrupt's eſtate to arbitration; and may 


rompound for debts, owing to the bankrupt. 5 C. 2. 
*. 30 ſe 34» 35. 


parate creditors, may, exhauſt both the joint and ſeparate 
eltate ; but where there are both joint and ſeparate credi- 


ſtate) ſhall have firſt, their demand on the joint eſtate, 
and the ſeparate creditors; (as they give credit to the ſe- 


abs arate ęſtate) ſhall. have firſt their demand on the ſeparate 
ate: But if there be a. ſurplus of the ſeparate eftate; 
de joint creditors are, intitled to it; for a bankrupt has 
che ne right to do any thing; till they are fully ſatisfied. But 


for the ſaving of expences, where there is a joint com- 
mſfion depending, it ſeemeth beſt for the ſeparate credi- 
drs not to take out a ſeparate commitiion, but to apply 
do the court for an order to be admitted to come in and 
prove their debts under the joint commiſſion. 1 A. 67, 


aſſignees, 


11. 1 ar Ine 
38. If any eſtate of the bankrupt be extended aftet he pat ace to th 
; become a bankrupt, by any perſon under pretence of his king. 8 
being an accountant or indebted to the king; the com- 


40. Allo the affignees with conſent of the major part yy wier te at 
in value of the creditors preſent at a meeting purſuant to — and 


41. Creditors of 2 joint eſtate, where "there are no * Joint eraders, 


tors, the joint creditors. (as they give credit to the joint 


138, 2. | „ | 
42, - rſbn. who ſhall, after the time of ſurren. Award for difo 
ber, voluntarily make difcovery to the commiſſioners r . 
| M 2 
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aſſignees, of any part of the bankrupt's eſtate, not beſen 
come to the knowledge of the aſlignees, ſhall, have 3 
per cent. and ſuch farther reward as the aſſignees aud th 
major part of the creditors in value, preſcut at any meet 

ing, ſhall think fit. 5 G. c. 30. f. 20. 
Perſons having 43. Creditors having ſecurity by judgment, ſtatit, 
ſecurity, to have” recognizance, ſpecialty with penalty or without, or othe 
3 bar. ſecurity, or having no ſecurity, or having made attach. 
ments in London, or elſewhere by any cuſtom, of th 
goods of ſuch bankrupt, whereof there is no execution 
or extent ſerved and executed upon the lands, goods, « 
eſtate of ſuch” bankrupt beſore he ſhall become bankruy; 
ſhall not be relived for, more than a rateable part wit 
the other | creditors, notwithſtanding any penalty 6 
greater ſum contained in ſuch ſecurity. 21 J. . 1g 
tes tos 7 1 Perſons taking ſccurities, payable at a ſuture day, 
money not for goods delivered to perſons who thall become bank. 
become due. rupts before the time of payment, ſhall be admitted u 
prove their ſecurities, and receive their proportion, &. 
Aucting intereſt from the time of payment to the time i 

would have become due. 7 G. c. 31. / 1, 2. 

Bottom- ee; 45. The obligee in any bottom-rre, or reſpondenti 
inſurance. bend, and the aſſured in a policy of inſurance, ſhall b 
admitted to claim; and after the loſs or contingency, u 
prove the debt thereon, in like manner as if the ſame hal 
happened before iſſuing the commiſſion. 19 C. 2. 4, 32 


A. 5 hy, 
Mortgage. 76. The mortgagee may. chuſe whether he will com 
zin as a creditor. .. Read. Banka. 7... 
Landlord for his 47. A landlord may diſtrain for his rent upon a bark 
rent. rupt's goods, either before or after the r but. 
he neglects to do it, and ſuffers them to be removed, 
can only come in upon an average with the reſt of ts 
creditors. - But if the goods remain on the premiſles, it 
may diſtrain them, even after the, meſſenger is in poſel 
ſion, or after ſale by the aſſignees. he is not . 
ſtricted to one year only, as in the caſe of executions 
but may diſtrain for his whole arrear. 1 Att. 102, 3. 
Apprentiee. 43, An apprentice, for money, to be refunded gi 
with him on his binding, ſhall. come in only amongſt t 
reſt of the ercditors pro rata. 1 Atk. 149. 
Intereft how to. 49. Where debts carry intereſt, the ſame; ſha)l be con- 
be computed, tinued down to the date of the commiſfion : but no 
: creditors have no right to prove intereſt, upon them, . 
es it is expreſſed in the body of the gotes. Eyen tl 


where 


„ 


* 


Bankrupt: 


een dere notes are for value received, and intereft is not ex 
80 elſe," the jury do not give the plaintiff, in an action 
| th Ipon the notes, intereſt for them, but by way of damages 
= and commiſſioners of bankrupts cannot award da- 
aly : and commiſfio 0 upts C 5 Wa a 
: iges. 1 fel. 151, 259. Fl 
ae e. Affignees ſhall not be anſwerable for loſſes occa- Affgpes bos 
joned by their own neceſſary acts; but if an affignee' far anſwerable 
uſts a perſon with the payment of money, who fails, fer ledes. 
d the money is loſt, ſuch aſſignee ſhall be anſwerable 
ver to the creditors, unleſs he conſulted the body of 


165 e 


vo he creditors in the appointment of ſuch agent. 1 At#. 
I yo 109 ' 7 7. | 
hs 4 An aſſignee, who is an officer of the court, and 8 


ficer of the commiſſion, ſhall not be allowed to ſtop a retain _ m_— 
xerſon's ſhare in the dividend, on account of his o W n , 
private debt, which is owing to him from that perſon :' 


11 he hath his err at law, and ought not to intermix 
F x his own private affairs with the commiſfion, to which he 


Is only a truſtee. 1 Hit. 90. 
52. If any perfon ſhall ſwear that any ſum is due to'gwearing tos 
him from the bankrupt, which is not due, or more than falſe debt. 
Is due ; he ſhall! ſuffer as in caſes of perjury, and more- 
wer forfeit double to the creditors, 5 C. 2. c. 30. **- 


29. | * 

5 The afſiznees ſhall keep books of account of all agignees to 
ums and effects received; which every creditor who hatk keep books. 
proved his debt may inſpect at all ſeaſonable times. 5 G. 


1. 6. 30. /. 26. 

54. 1 aſſignees hall, after four months, and with- Firſt dividead. 
in twelve months after iſſuing the commiſſion, cauſe at 
leaſt twenty-one days notice to be given in the gazette, 
of the time and place the commiſſioners and aſſignees in- 
end to meet to make a dividend; at which time, the 
creditars who have not before proved their debts may 
prove them: and the affignees ſhall produce fair ac- 
counts, and be ſworn to them before the commiſfioners, 
if It r by the creditors; and they ſhall be allowed 
therein all reaſonable 'expences. And the commiſ- 


„aer may then order, under their hands, a diſtribu- 
7110 7 38 ” . ky. . * . 
en (to every creditor à portion ratelike, according te 


the quantity of his debts, 13 EI. c. 7. f. 2.); which 
order ſhall contain the time and place of making it, 
and the total of the debts proved, and bf the money in 
the hands of the aMighees, and how much in the pound 
all de then diftriburet ; one part of which order ſhall 
fled among the proceedings under ie eommiſtion, 
M 3 | and 


in ok 
fe 1133» 
Allowance to FT The AN ſurrendring and 1 ul 
„be owed 51 cent. if after ſuch allowance, the net 
produce of his eſtate will pay 305 in the pound; fa 
the ſaid 51 per ernte. amount not to above 2001, 
And if the neat produce will pay 127. 66. in th 
paund : he ſhall be allowed 71 108 BY cent. ſo 11 
amount not to above 250l. 
And if it will pay 15s in the pound, be ſhall be a, 
lowed 10] per cent. ſo as it exceed not-aboye 300 
If the neat produce will not pay 10 in . 
| bankrupt ſhall be allowed ſo much as the = nees 4 
: eu ſhall. think ft, not exceeding zl per cent 
3 2. 0 
f Ber abe an fall ase be paid to the bankrupt, till 1 
final dividend ſhall be made; becauſe until that tine 
. {ia way ſtill come in to prove the debts. 14 


20 
Certificate and 36. But no diſcovery on oath ſhall intitle the beak 
allowance here- to the ſaid allowance, unleſs the commiſſioners ſhall, u. 
af. der their hands and ſeals, certify to the lord chancell, 
that he hath made a full liſcover, of his eftate, and in il 
things conformed himſelf; — that there doth, not ;. 
pear to them any reaſon to doubt of the truth abr 
. . diſcovery, or that the ſame is not a full 7 
unleſs fbur parts in five in number and value of 
ditors, who ſhall be creditors for not leſs than 201, 25 
who haye proved their debts, or ſome perſon by them as 
. thorized thereto, fhall fig ſuch certißtate, NT teſtif 
their conſent to ſuch allowance and certificate, and oi 
bankrupt's diſcharge, to be alſo. e by the commi 
ſioners; but the — e | not certify the {ane 
till oy have proof by affidavit of ſuch. creditors, or ö 
1 perſon by them re ſpectively authorized, ſigning th 
laid certificate, and of the power by. which any perſon 
1 fo authorized (and the letter of attorney of a exeditor r: 
Fading in foreign parts, attefted by' a notary pubs, a 
be ſufficient evidence in fuch eas of ſuch pow 
2. c. $7-fþ- 10.) which ſaid affidavit, together at 10 
power to ſign, ſhall be laid before the lord 13 
with the certificate in order for allowin the fame ;—aul 
unleſs the barkrupt make oath, that T ati! oth and 


conſent of the creditors were obtained fairly ad withou 
frat; 


Baukrupt. 


fraud; and unleſs the certificate ſhall, after ſuch-oath, be 
hau 7 8 confirmed 77 lord chancellor, or of 
ſans, and connrmed dy A chancello 9 
8 the judges to whom he ſhall refer it: and any of the ere- 
' 3 BW Gicors {hall be allowed tq be heard againft mak he 
ful certificate, and againſt the confirmation of it; 3 5 
e commiſhoner ſign the certificate, till after four arty 


in five in number and value of the creditors ſhall have 
ſgned it. 5 C. 2. c. 30. /. 10. „„ 
And every ſeeurity iven to the uſe of any creditor, to 
induce him to fign ſuch allowance or certificate, ſhall be 
void. id. ſc 11. dog Fes Ko vw 
Mareqyer, no bankrupt ſhall be intitled to ſuch allow- 
ance, who hath upon marriage of any child given above 
1001, unleſs he prove by his books, or upon bis oath, that 
we he had remaining at the time ſufficient to pay his debts 
or who hath loſt in one day the value of 51, or in the 
whole the value of 1001, 44 2 ang next before his be- 
ming bankrupt, at cards, dice, tables, tennis, bowls, 
- ' Ro ec cocktighting, horfe-races, dog- 
7 matches, foot - races, or other paſtime or game, or in bear- 


4 ing a part in the ſtakes, or by betting ; or hath within one 
* year before he became a bankrupt loſt 100], by contracts 
i fof the ftock of any company, or publick funds, Where 
. the contract was Hot to be performed within à week,” r 


whe the ack was not atually transferred. 3 C. . c. 


= 45 a | 
A 4d moreover, by 24 G. 2. c. 57. When any perfon 
1 ſhall fraudulently ſwear, before the major part of the cbm- 
| ' miſkoners, or by affidayit exhibited to them, that a fam 
7 of money is due to him from the bankrupt, which {gall 
in fac not be really owing ; and ſhall, in reſpect of fuch 
5 hAitious debt, fign' the certificate for ſuch bankrupt's Jiſ- 


charge; in fuch cafe, ünlefs the bankrupt ſhall, before 
| the Mer part of the commiſſioners have ſigned the certi- 
ficate, b writing ſigned by bim and delivered to one or 
more of Thi commithoners gr afignees, diſcloſe the fraud, 
and object ro the teality of 81 ebt, the certificate ſhall 
| tt aud the binkrupt ſhall not be intitled to his diſ- 
Lee 30 Ot net teete Do, 


T =FS 


8 


{tle actbngts, ang mall have 2 5. 6 d. a day allowed for 
attendagce; ant if be ſhall, neglect or refuſe, he ſball, 
on oarh made dy the affignces before the commitſioners, 
mg apprehended and committed to cloſe gaol, by Warrant 
, of the ſaid commiſſioners, till he conform. 30. 2230. 


1 


1 4 le 


| . The bankräpt, Ker allowance of the certifiegte, Bankrupt's duty 
ſhalf attehd on nôtice in wtiting from the affignees, to er al on ne 


3 


annexed to the deed of 3 — acting 
contrary hereto, ſhall he diſabled: for ever to aQt as fuck 

5 C. 2. 4 30. 2 

Half fees on te- 59. If by the death of en or otherwiſe, it 

— be neceſf2ry to renew _ commiſſion, balf fees only ſhell 

; de paid. 5 G. 2. c. 30. f 45 

Attorney's bill. 60. All bills of fees or eee danse by any 
ſolicitor, clerk, or attorney, ſhall be ſettled and certifi! 
by a maſter in — who ſhall have for the lame 2059 
5 C. 2. c. 30. , 46. 

Bankrupt dying, 61. Bankrupt dying before Ciſtridution, thatl not hin 
der the diſtribution.” 1 J. c. 15. 17. 

And if the certificate be allowed in the life-time of the 
bankrupt, it is good, tho? it be not confirmed by the Jon 
chancellor till after his death: for the operative force of 
it ariſes from the conſent of the ereditors 3 and when 
confirmed, it hath j its effect from the EN 1 4 


7: 
. And the allowance to the banbreng being a veſted in- 
ter eſt, {hall go to his executor, 1 Alt. 208. 
Sesond duldend. G2. In 18 months after iſſuing the — hen the . 
fignees ſhall make a ſecond dividend, and ſhalt cauſe no 
tice to be inſerted in the gazette of the time and place the 
commiſſioners intend to meet to make a ſecond diſtribu- 
tion, and for the creditors Who have: not proved: theu 
debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their accgunt on oath, and 
what is in their hands ſhall by order of the commiſkobers 
be forthwith divided. Which fecond, dividend l be 
final, unleſs a ſuit in law or equity be depending, 
of che eſtate ſtanding out that cannot have — te 
of, or that the major part of the oreditors ſhall not bare 
e to be ſold, or uuleſs ſome other or future eſtate a 
the bankrupt ſhall come to the aſſignee d Which they ſhall, 
8 ſoon as may be, convert. into money, and in tue 
"' ;nonths diſtribute the ſame in like manner. 3 G.2, 43 


75 . no ſuit in equity ſhall be commenced, by the af 
Agne, without conſcut of the major part in value of the 

_ creditors, who thall be pꝛeſent at a Rong "ofthe creditor 
purſuant to notice in the gazette, bf 552 * 
4 63. U 
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Bankrupt, 


64-:bf the bankrupt ſhall be taken in execution ot de- baker 5G 
tained in priſon, for debt owing: before his bankruptoy by «age. 


reaſon” that judgment was obtained before the certiſteat 
was allowed and confirmed; any judge of the court, on 
producing the certificate, may order him to be diſcharged 
without 1 17 11,00 2 459603 
And if the bankrupt's eſtate will pay.1g 5: in the pound, 


he ſhalÞbe diſcharged from all the debts * owing at 


the time he became bankrupt: And if he: ſhall be 
or proſecuted for any debt due before that time, he thall 


de diſcharged on common bail; and may plead in general, 


that the cauſe of action did acerue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence ; and the certificate of his conforming, and al- 
lowance thereof; ſhall be ſufficient: evidence of the tra- 
ding, bankruptcy, commiſſion, and other proceedings pre- 
cedent to the obtaining the certificate; and a verdict ſhall 
paſs for the defentlant,unleſs the plaintiff can prove that 
the oertifiente was obtained fraudulently, or can make ap- 
peur A concealment by the bankrupt to the value of 201. 
And if the plaintiff is caſt, the defendant ſhall. have full 
colts. 5 G. 2. c. 30. .. 7. | I®) 
. But if any cenimiffion of bankruptcy ſhall iſſue againſt 
any perſon who {hall have been diſcharged by this act, or 
ſhalt[have- compounded with his creditors, or delivered to 
chem his eſtate, and been releaſed by them, or been di- 
charged by an act of inſol vency, then the body only of 
loch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to his 
creditors (his tools of trade, neceſſary houſehold gobds 
and furniture, and neceſſary wearing apparel of himſelf 
and wife and children only excepted), unleſs the eſtate of 
ſuch-perſon ſhall produce clear of all charges 15 8 in the 
pound. id. /. . 0 „e: 5 | ens 


64. But t bankrupt's diſcharge, and allowance of his Snreties not dif 
certifirate, will not preclude the creditors: from proceed cvarged. 


ing againſt his ſureties. 1 Al. $3. 


* — 


5. The "commiſſioners ſhall, on lawful requeſt of the Commilſioners ts 
bankrupt; declare how they have beſtowed his lands and A 


goods, and pay to him the overplus, if any there be. 13 
l. c. 7. . 4. 5 N 


©66 On petition to the lord chancellor, he may otder Proceedings tobe 
the proceedings to be entered of record, to be at any tinie — 


rg and produced as evidence. 5 C. 2. 4. 30. 
f ut. Derr . 


* 


67. Com- 


190 Hankrupt. 
Commiiiener ſued for any thing done 
eee 7 my we en the «wn 
if kg recovers, ſhall bis Fats; x Rn 16. bo 
— — ion 2 ng done by them, or hy 
affignees, on any of the ſubſequent ſtatutes. 
King's death not 4k he commiſſion 5 Nn e 
Aen. king. 5 C. 2. & 30. , 45. 


Note ; the act of 5 C. 2. C. 30. Pata Fe 
abeye, is but temporary, and by the laſt continuance b 
of force till Sept. 29, 1775, Ce. 


LG” Warrant to apprehend. . 
wenne. fro— 


HEREAS a certificate under the Kane aid filly 
A bash this day been produced before ne 
74 ar ng of bankruptcy is i nf 
2 e. 3 4 * 12. 
F e my major part of the * auto 
75 in the fid conn „ to be a:bankrupt: and where 
application Jig na to me y — order. of the ſaid 


of 


commiſſioners, for the apprehending the ſaid — th are 
2 to — you, on —.— — to take er 
4 e 5 fo 
= 5 Gn . <=: th 
— day of, **. 
: B. Commitment chereon. 


To the keeper of the bands f 

at in the ſaid county 5 

20 Wetmorland. eſquire one of his maje (he 

e 1e 
n as; 4 : 


re 3 you 10 keep him in the, faid gad: 18. 
be diſcharged aceerding 1% . er e 
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1, How puniſhed. 
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I. Nat u 


HIS ward barrngtry we haye received either from 
the Danes, or Normavs, or both: for beratis in the 
Dazifh, and baret in the Narmgn, do equally fignify 8 
quarrel or contention. e T6324 0 
And 2 barrator, in legal acceptatian, doth ſignify 8 
amen Wars exciter, ar maintainer of fats ar yi Gy 
ther in ceurti, 97 in te country, 1 Ink. 368, 1 Haw 
70% u „nenne & * rend 
' Ftimmaon meter] It ſeems clear that ne one Fan; be & 
birfatbr in refpet of ane act only; for eyery inditiuphg 
for fach crime muſt charge the defendant with being 4 
common darrator. 1 Haw. 243 4 = 


| Mov ex . fremerh, gan g 
aftornay is in no being judged- guiſty of an 

of barratry, in of. kis maintaining another im a 
xroundlets action, to the commencing whereof he was no 


way privy. 1 Haw. 243; * — 
Alſo it hath been helden, that a man ſhall not be ad- 


judged a barrator; in reſpect of any number of falſe ac, 
tions brought by him in his own right ; for in ſuch caſes 


bs is liable to ooſts. 1 Haw: 243. 


0 * „nb: Rag) oft 172 = = 
Hur] Either courts af record 3. or nat of record, as 


328 county, hundred, or other inferior courts, 1 1. 


193: 


Or in the cauntry] In three manners: 1. In diſtusby 
of the peace. 2. In taking or keeping af poſſe of 


lands in cantrouerſy, nat anly by farce, but aſe! by 


ſubtilty and deceit, aud moſt commonly in ſuppreſſton "ef 
truth and right, 3. By falſe inventions, and ſowing of 
calumniations, rumours, and reports, whereby diſcerd and 


vilquigt. may grow between neighbours, 1 J. 308. 
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e 


By the ſtatute of 34 Ed. 3. c. 1. The Juſtices F the prac 
ſhall have power to reſtrain all barrators, and'to purſue, ar- 
reſt, take and chaſtiſe them, according ta their treſpaſs © 
offence. ee 
2 altho* this ſtatute doth not create the offence, but 
ſuppoſes it at common law, and only appoints the punifh- 
ment, yet an indictment of barratry, concluding agi 
the form of the ſtatute, is holden to be good, and agrecabl: 
to many precedents. CY. Fliz. 148. 1 Haw. 2. | 
But it hath been reſolved; that fuch indictment is not 
good, without alſo concluding gain the peace; for this 
is an eſſential part of it, as being an offence by the com- 
mon law. 1 Haw. 244. 

And it hath been holden, that an indiament of this 

kind may be good, without alledging the offence at any 

Certain place; becauſe, from the nature of the thing; con- 
billing of the repetition of ſeveral acts, it muſt bg intgnded 
to have happened in ſeveral places; for which, cauſe it, is | 
Gid,. that a trial ought to be by a, jury from the body of | 
the county. 1 Haw. 244. aan bv dend 55 awd 
Wich caſe, and that of a eommon ſcold, ſeem to be 
the anly offences for which a general indictment will lie, 
without ſhewing any of the particular facts in the indict - 
ment ; ſot barratry is an offence of a complicated nature, 
conkiſting in the repetition of divert acts in diſturbance af 
the peace, and it would be too prolix to enumerate them 
in the indictment; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 
barrator, and before the time to gize;the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be ĩimpoſſible to prepare 
defence againſt ſo general and uncertain a charge, Which 
= be proved by ſuch a multiplicity of different inſtances; 
nd therefore the court generally will not ſuffer the pro- 
fecution to go on in the trial of the indictment, without 
ſuch note being given to the defendant. 1 Haw 344: 
2 Hav, 126, 7. ; 664 36, ein nig gpl 
As to the kind and manner & puniſhment, it in 110 
6 
and 


that if the offender be a common perſon, he ſhall, be fins 
and impriſoned, and bound to his good behaviour; and it 
he be of any profeffion relating to the law, he © ht allo. 
to be farther puniſhed, by being diſabled to practice for 
the future. 1 Hin. 244. 

| Baſtards. 


Baſtards. 


C ancerning, the ſertlement of baſtard dates, 
ar- | | ſee title Pooz. 5 


J. ho Jo foal be * a Baſtard. 
IT. Securing the reputed father. WA... 
III. Order of filiation and maintenance. 185 | 
IV. Appeal againſt the order. = 
V Puniſhment of the mother and reputed ale. 
VI. Mather or reputed father running away. 

VII. Murdering a baſtard child. 5 
VILL Capacity of a baſtard as 1 inheritance. 7 


1. une ball be deemed a baftard. + 


HE word baftard ſeemeth to have been brought own 
mo unto us by the Saxons ; and to be com 

baſe, vile or ignoble, and fart, or fleort Genitying a Tife 
er ariginal. By the common people in the north (among 
whom is preſerved much of the ancient Saxon) it is ſtill 
pronounced baſtart, denoting a perſon ſprung from a vile 

or. ſpurious origin; even as an hart is a une 

riſen from a mean extraction in general. 

2. Lord Cote ſays, We term all by the name of baſtards Batter — in 
that are born out of lawful marriage. By the common ful marriage. 
law, if the huſband be within four ſeas, that is, within 
the juriſdiction of the king of England, if the wife hath 
fue, no proof is to be admitted to prove the child a ba- 
ſtard, unleſs the huſband hath an apparent impoſſibility of 
ptocteation, as if the huſband be but eight years e or 
under the age of procreation, ſuch iſſue is baſtard, aldaje 
he be born within marriage, But if the iſſue be — 
within a month, or a day, aſter marriage, between 
ties. of ut lawful age, the child is legitimate, | 7. 75 


2 
„ 6 6 G. 2. Baer and Holmden. In ejectment the 
queſtion on a trial at bar was, whether the leſſor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed; which de- 
nded on the queſtion of his mother's marriage: And 
that being fully proved, and evidence given of the buſ- 
bands being frequently at London, "where the mother livs 
» 16 that acteſs muſt be preſumed x the defendants were 


mitted, to give evidence of his inability fram à bad ha: 
bit 


174 


bit of body. But their evidence not going to an * 
bility, but an improbability opp; that was not cn 


ſufficient, and there was « verdict for the plaintiff. Sy, 


A it is faid, that formerly if the hufband was within 


the four ſeas, no proof of non-accefs to his Wife was ad- 
mitted, but the child Was deemed to be his; but as thi; 
notion was built on no rational foundation, it is now en- 
tirely departed from; and though the hufband and wife 
are both in England, if there is ſuffitrent proof that he 
had no acceſs to het, the child will be u baſtard. And 
this was determined in the caſe of Pendrel{ and Pendrel, 
M. 5 E. 2+ which was an flue out of chancery, to try 
whether the plaintiff was the heir at law of one Thomas Pen- 
drell. It was agreed, that the plaintiff's father and mother 
were married, and cohabited for ſome months that they 
parted, ſhe ſtaying in London, and he going into Staffird- 
ſhire ; that at the end of three years the plaintiff was born, 
And there being ſome doubt upon the evidence, whether 
the huſband had not been in London within the laſt year, 
it was ſent to be tried. And the plaintiff reſted at fir 
upon the preſumption of law in favour bf legitimacy, which 
Was encountered by ſtreng evidence of no accels, Ani 
it Was agreed wy court and tounfel, on the trial at Gu 
Ball, before Lord Ch. J. Raymind, that the old doctrine of 
dving within the four Teas was not to take place, but the 
Jury were ut liberty to evhfider of the point of access, 
which they did, and found againſt the plaintiff. And the 
dourt of acquieſced in the detetmination. Str, 
9s: Andr. g. 


10 G. 2. X. and the inhabitants of Bedall in 1ork: 


Shire. An order with made upon one Movr, as the putative 
father of two baſtards, born of the body of Eu sabetb the 
Vile of Richurd Sbarpiiſs: in Which it was Rated, that ſot 
Leven years before, the huſband had had no acceſs to her, 
Me having never ſeen or Heard of him all that time, and 


not knowing whether he was alive or dend 3 which the 
juſtices adjudge to be true, and that Aar is the father of 
wem, — order him to provide aceotdingly. Upon ap- 
peal to the ſeſſions, the caſe is ſtated with ſome variation 
That in 1728, ſhe was married to Sharpleſs, then a ſoldiet 
in Mullins troop, ina barn, by a perſon not in the habit 
of a clergyman z that there had been no acceſs. for ſeven 
years: but it appearing by a certificate from the commil- 
fary general's office, and from the evidence of Simon 
Clartſon, that one Richard Sharpleſi, who he was told was 
formerly in Mullins troop, was muſtered as a private 

gentleman 
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gentleman in the third troop of horſe guards, from June 


1722, to Feb. 23 1536, though Clarin ſaid he co 
2 3 him S — that * was the ſame Richard 
$hafpleſs pretended to be married as. aforeſaid ; upon this 
ſuppoſition of the huſband's being alive, the ſeſſions were 
of opinion, the children were not baſtards, and reverſed 
the order of the two juſtices, And now upon debate, the 
order of ſeſſions was quaſhed, and the order of two juſtices 
confirmed: for it being ſtated in both orders, that there 
was no acceſ} according to the caſe of Penurell and Pen- 
dell, it was immaterial whether the huſband was alive or 
not. Str. 1076. | 1055 

And; M. ie . X. and Abberton. The eaſe Was, 4 
ſeme covert, during the abſence of her huſband at Cadiz, 
was brought to bed of a baſtard; and her huſband was net 
in England from the time of her conception, till ſhe was 
brought to bed. The queſtion was, whether this child wus 
2 baſtafd, eſpecially within the words of the ſtatute of the 
18 EAz. (hereafter following) which ſaith, children begotih 
and born out of lawful matrimony; which cannot be ſaid of 
this caſe, the mother being married at the time of the bifth- 
of the child; and if ſuch a mother ſhould kill ſuch a child, 
ſhe could not be guilty of murder within the ſtatute of the 


21 J. k. 27. But by the court; He is a baſtard whois 


begotten and born of a feme covert, whilſt the huſband is 
deyond the four feas. And in a real action if gener 
baſtardy was pleaded, the biſhop ought to certify ſuch 4 
one a baſtard. And where a man is a baſtard, he is ſue 
to all purpoſes, arid why not within the 18 EI. For though 
the ſtatute of 21 J. is a penal law, yet the act of 18. Ye 
is a remedial law. L. Raym. 395, 396. 


Reling was adjudged by an order of baſtardy, to be the 
putative father of 4 baſtard child, begotten of the wife oF 
one Amom of Sherborn. The faid woman on the appetl; 
gave evidence, that the ſaid Reading had carnal knowledge 
of her Body in or about Auguſt 1732, and ſeveral tithes 
lin& 3 and thut her "Huſband had no acceſs to her froth 
Miy 17 37, to the time of her examination in that eburt, 
being the zd of Oober 1733, and that the ſaid Reading was 
the father of the ſaid child. And the queſtion on removal 
of the'fame into the King's bench was, whether the wife in 
this caſe ſhould be admitted as an evidence for or againſt her 
huſband, and to buſtardize her on child. And the whole 
court ere of opinion, that the wife could be a witneſt to 
3 no 


175 


Bat this non acceſs of the huſband ought to be prev. Hos far dhe 
ed beherwife tht upon the Wife's oath ; as in the lohnende 
ing caſe; M. 8 C. 2. K. and Reading. The defendant fach caſe. 


176 


Child born du- 
ting divorce. 


Baſtards. 
no ether fact but that of incontinence, and that this h. 
muſt be admited to be witneſs to from the neceſlity of the 
thing; but not to the abſenee of her huſband, which 
might properly be proved by other witneſſes; and likened 
it to the caſe of hue and cry, where the. perſon robbe 
ſhall be admitted a witneſs of the fact of robbery, but not 
to prove any other matter relating thereto,” as in what 


| hundred the place was, and the like, becauſe that may he 


proved by others. S. Ca. V. 2. 175. | 

And in the caſe of K. and Ryoke, M. 26 C. 2. The 
order of the two juſtices ſtates ; it appears to us by exz- 
mination of Dorothy the wife of the reverend Mr. Ham 
Bird, that ſhe lived ſeparate from her hufband from H. 
chaelmas 17 50, to Februar; 1752; and that ſhe has not in 
all that time ſeen or been with him, he being a priſoner 
in York caſtle: 'i hat 7% m Ryzke had carnal knowledge < 
her body, on the 3oth of January 1750, and got her with 
child of the battard. Exception was taken, that the 
wife in this caſe was an incompetent witneſs, By Ly 
Ch. J. and the court : How far the evidence of the wiſe 
is to be admitted upon orders of baſtardy, is now ſettle 
in the caſe of X. and Reading; where the wife appeared 
upon the order to be the only witneſs to charge the puts- 
rye father: upon this, the order was quaſhed; and the 
reaſon given by the court was, that the wife might be ad- 
mitted to prove the act of adultery ex neceſſitate, for of that 
there could be no other evidence; but not to prove othe 
facts, of which there may be witneſſes. The caſe be- 
ing ſimilar, muſt be determined upon the authority of 
that caſe. The wife's examination alone does not make 
the order bad, but the fats to which ſhe is examined, 
The neceſſity of the thing excepts her, as to the fact of 
adultery, out of the general rule; but not as to the fact 
of no accets, for that may be proved by particular circum- 
ſtances examinable by the juſtices below. But upon this 
order ſhe appears to be the only evidence: and her decla- 
rations are not admiſſible to battardize her iſſue. And the 
order was quaſhed. ; 

But in the cale of X. and Bedall abovementioned, The 
order recitiag, that on the examination of the mother, ard 
on other proc, it appeared that her huſband had no accels 
to her, was held to be good ; for there the woman's oath 
is not ſet forth as the only evidence, but other prof, which 
muſt be intended legal proof. Andr. 8. 


4. AA. 5 An. St. George's and St. Margaret's N gſiminſter. 


Where a wo:nan is ſeparated from = huſband by a divorce 
a mens & the, the children ihe has during the ſeparation 
are 


Baſtards. 


are baſtards; for a due obedience to the ſentence ſhall be 
intended, unleſs the contrary be ſhewed: but if a huſband 
and wife, without ſentence, do part and live ſeparate, the 
hildren ſhall be taken to be legitimate, and ſo deemed till 
he contrary be proved, for acceſs ſhall be intended, But 
bf a ſpecial verdict find the man had no acceſs, it is a baſ- 
ard; and ſo was the opinion of lord Hale, in the cafe of 
Dickins and Collins. 1 Salk. 123. 


5. The law hath appointed no exact certain time, for wiaow haviog 
he birth of legitimate iſſue, by the widow after the death mater 


pf her huſband. 1 _Danv. 726. : 

M. 7 J. Alſp and Bowtrell. The queſtion was, whe- 
her, the woman being delivered of a child forty weeks 
and nine days after the death of her huſband, ſuch child 
would be deemed a baſtard. And it was proved, that her 
eceaſed huſband's father did much abuſe her, and cauſed 
er to lie in the ſtreets; and three phyſicians (two of 
hem being doctors of phyſick) made oath, that the child 
ame in time convenient to be the child of the party who 
lied; and that the uſual time for a woman to go with child, 
5 nine months and ten days, to wit, ſolar months, at thirty 
lays to the month, and not lunar months; and that by 


uſband's deaths 


eiſon of the want of ſtrength in the woman or the child, 


dr by reaſon of ill uſage, ſhe might be a longer time, viz. 
o the end of ten months or more. And the phyſicians far- 
her affirmed, that a perfect birth may be at ſeven months, 
cording to the ſtrength of the mother or child, which 
FO 'ong before the time of the proper birth, And by the 
ame reaſon it may be as long deferred by accident, which 
commonly occaſioned by infirmities of the body, or paſ- 


ons of the mind. And the child was adjudged to be le- 


itimate. Cro. Fac. 541. 


II. Securing the reputed father. 


By the 6 G. 2. c. 31. Whereas the laws now in being 
fe not ſufficient to provide for the ſecuring and indemni- 
ing pariſhes and other places, from the great charges 
requently ariſing from children begotten and born out of 
awful matrimony ; it is enacted, That if any fingle woman 
all be delivered of a baſtard child, which ſhall be chargeable, 
* likely to become chargeable 10 any pariſh or extraparechial 
lace er ſhall declare herſelf to be with child, and that fuch 
ud is likely to be born a baſtard, and $o be chargeable to any 
rh or extraparochial place; and ſhall in either of ſuch caſes, 
an examination (A) to be taten in writing, upon oath, be- 
- one juſlice of the county, city, or totun corporate, where 

0 


fuch 


% 


p Ne 
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Such pariſh or place ſhall lie, charge any perſon with havin 
gotten her with child; it ſhall be lawful for fuch juſtice, ann 
application made to him by the overſcers of the poor of ſuch pa. 
riſh, or one of them, or by any ſubflantial houſholder of ful 
extraparochial place, to iſſue out his warrant (B) for the in- 
mediate apprehending ſuch perſon ſo charged as aforeſaid, au 
fer bringing hum before ſuch juſtice, or before any other of lu 
majeſty*s juſtices of the peace of ſuch county, city, or town cr. 
porate : And the 7 _ whom ſuch perſon ſhall be brug 
hall commit (C) him to the common gaol or houſe of corretlin, 
unleſs he ſhall give ſecurity (D) to indemnify ſuch pariſh or plus 
or ſhall enter into a recognizance (E) with ſufficient ſurety, ina 
condition to appear at the next general quarter ſeſſions, or gau: 
ral ſeſſions, of the peace, to be holden for ſuch county or libery, 
and to abide and perform ſuch order or orders as ſhall be matdz 
in purſance of an att paſſed in the 18th year of the reign ef br 
late majeſiy queen Eliſabeth, concerning baſtards begotten ai 
born out of lawful matrimony. ſ. 1. 


ue out his warrant for immediate apprehending] If th 
conſtable, having a warrant to apprehend the reputed fx 
ther, ſhall willingly or negligently ſuffer him to eſcape; 
he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned; and under the influence thered 


be compelled to make fatisfaCtion to the proſecutors, 


Unleſs he ſhall give ſecurity] Whether a bond or other f: 
curity ought to be made to the churchwardens and over 
ſcers and their ſucceſſors, or to their executors or admiti- 
ſtrators, hath been queſtioned ; concerning which the at 
thor of the Readings upon the flatutes ſaith thus: That 
gentlemen/ who have taken upon them to direct the of- 
cers, to have ſuch bonds or other ſecurities made to then 
and their(ſucceſſors, would do well to conſider, whethe 
the churchwardens and overſeers are ſuch a corporations 
can purchaſe, ſue and be ſued : And whether bonds, be. 
ing things in action, it may not be difficult for the fuc- 
* of the churchwardens and overſeers, to whom the! 
were made, to maintain an action on a bond made to the! 
predeceſſors, *Tis true, churchwardens may maintain a 
action for the goods of their church: But they are 10 
ſuch a corporation, as can take or purchaſe lands, or tal 
ſecurities for the uſe of their church, except in London 
And it was never pretended, that the churchwardens and 
overſeers of the poor are a corporation in any reſpect int 
lation to the poor, and conſequently can neither ſue un 
be ſued as ſuch. Read. Baſt, * 
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And indeed, upon the whole, the taking of a bond in 
any kind ſeemeth not ſo convenient for the pariſh, as an 
order made by the juſtices ; becauſe the ſuing upon a 
bond is both tedious and expenſive, whereas the courſe of 
carrying an order into execution is very ſhort and eaſy, 
But then, on the other hand, a bond will bind a man's 
executors ; but the order of the juſtices being obligatory 
only upon the man himſelf, when he dies, the order dieth 
with him, 


To appear at the next general quarter ſeſſont] Tt hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 
ſons generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt, if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 
fore the next ſeſhons, the reputed father ſhould be gone, 
and the deſign of the act be fruſtrated. But upon the face 
of the act it ſeemeth, that the juſtice ſhall bind him, not | 
only to appear at the ſeſſions, but alſo to abide ſuch order 
as thall be made in purſuance of the act of 18 El. In- 
deed, it doth not appear very clearly, for what purpoſe Y 
he ſhall be bound by the juſtice to appear at the ſeſſions 
at all: it cannot be by way of puniſhment ; for it may 
turn out, upon hearing the cauſe, that he ſhall not be the 
reputed father. But the words of the act mult be pur- 
ſued; and therefore he muſt be bound a appear at the next 
general quarter ſeſſions [or, general ſeſſions] of the peace to 
be holden for ſuch county or liberty, and to abide and per- 
form ſuch erder or orders as ſhall be made in purſuance of an 
att paſſed in the 18th year of the reign of her late majeſty queen 
Eliſabeth, concerning baſtards begotten and born out of lawful 
Matrimony. 


Eliſabeth] This ſtatute recites the name of queen Eli- 
ſaleth with the letter { whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z. 
Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting acts 
of parliament in caſes penal. 

And if ſuch woman fhall die, or bb married, before fhe ſhall 
le delivered, er miſcarry of ſuch child, or ſhall appear not to 
have been with child at the time of her examination, fuch perſan— 
full be diſcharged from his recognixance at the next ſeſſions, or 
mmeaately releaſed out of cuſtady by tvarrant of one juſtice re- 
fading in e nm t limits where ſucb pariſh or place Hall lie. 


1. 2. . 
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And on application made by any ſuch perſon, who ſhall 

committed to any gaol or 1 5 correction, or by any perſmn 
ie; 


his behalf, to any juſtice reſiding in or near the limits ulm 
ſuch pariſh or place ſhall lie; ſuch juſtice ſhall ſummon th 
overſeers of the poor of ſuch pariſh, or one or more ſubſtanti 
houfhalders of ſuch extraparochial place, to appear before hin 
at a time and place to be mentioned in ſuch ſummons, to firs 
cauſe why ſuch perſon ſhould not be diſcharged: And if no we 
Hall appear to have been made, in purſuance of the 18th i 
Eliſ. within fix weeks after ſuch woman ſhall have been di. 
lrvered, ſuch juſtice may diſcharge him. from his impriſonment, 
b But it ſhall nat be lawful for any juſtice, to ſend for ay 
woman, before ſhe ſhall be delivered, and one month after, 
order ts her being examined concerning her pregnancy; or to un. 
pel any woman, before ſhe ſhall be delrvered, to anſiver ay 
gueſtions relating to her pregnancy. ſ. 4. 


To compel any woman] M. 11 G. X. and Chandler. In 
dictment for ſecreting a woman big with an illegitimar 
child, fo that ſhe could not be had to give evidence about 
the father. The defendant demurred. And by the court 
Judgment muſt be given for the defendant, for the chill 
cannot be illegitimate before it is born, there being alway 
a poſſibility that it may be born in lawful wedlock, And 
by this act the woman is not to be compelled. Str. bt, 


III. Order of filiation and maintenance. 


| 5 
If ſecurity hath not been given to indemnify the parifh, iſ» 
the next thing in the courſe of proceeding is the ore: h 
of filiation and maintenance to be made by the juſtices, An 
founded on the 18 El. c. 3. as followeth : * fro 
Concerning baſtards begotten and born out of lazoful ns We 
trimony, the ſaid baſtards being now left to be kept at th e 
charges of the pariſh where they were born, to the great burin At 
of the ſame pariſh, and to the evil example and encourage e 
ment of lewd life, it is enafted, that two juſtices (1 Q) Mr 
in or next unto the limits where the pariſh church is, with nex 
avhich pariſh ſuch baſtard ſhall be born, upon examinatin yt ® d 
of the cauſe and circumſtance (F), ſhall and may by their 4% not 
cretion, take order (G) as well for the puniſhment of ih all, 
mother and reputed father, as alſo for the better relief of ju con 
pariſh, in part or in all; and ſhall and may, by like diſerelis 5 
pe 


take order for the keeping-of every ſuch baſtard child, by c 


7 
ny 
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all . 

mother or reputed father, with the payment of money 
* 246. or other ſuftentation, for the relief of ſuch Jar in 


uch ways as they ſhall think meet and convenient : And if after 

ſame order by them ſubſcribed under their hands, the mother 
r reputed father, upon notice thereof, ſhall not for their part 
ſerve and perform the ſaid order, that then every ſuch party 
þ making default in not performing the ſaid order, to be com- 
nitted to ward to the common gaol, there to remain without 
ail or mainpriſe, except he or ſhe ſhall put in ſufficient ſurety 
H) to perform the ſaid order, or elſe perſonally to appear at 
he next general ſeſſions of the peace, to be helden in that county 
bere ſuch order fhall be taken; and alſo to abide ſuch order, 
the ſaid juflices, or the more part of them, then and there 
hall take in that behalf (if they then and there ſhall take any) ; 
ud that if at the ſaid ſeſſions, the ſaid juſtices ſhall take no 
ther order, then to abide and perform the order before made, 
1 i aboveſaid. 


The ſaid baſtards being now left to be kept at the charges of 
he pariſh iubere they be born] For at that time they could 
ave no other ſettlement. There were only two kinds of 
ſettlements then exiſting ; the one was by birth, and the 
other where the perſon ſhould have reſided for the moſt 
part during the ſpace of three years. So that till the child 
ſhould be three years of age, it could poſſibly have no other 
ſettlement, And the place of birth continues to be the 
ſettlement of baſtard children ſtill, unleſs in ſome few ex- 
cepted caſes, 


Two juſtices in or next unto the limits where the pariſh 
clurch is] By this meaſuring, as it were, from the pariſh 
church, it ſeemeth that no other juſtices can intermeddle. 
And in this matter this ſtatute of the 18 EZ. is diſterent 
from moſt other ſtatutes : for generally where power is 
„eien to two: juſtices, the ſtatutes expreſs that two or 
By ore juſtices may do ſuch a thing: but here the ſtatute 
- faith only, that two juſtices, dwelling in or next unto 
oe pariſh, ſhall have power to take order therein. And 
| Mr. Dalton makes a query, what ſhall be done, if the two 
vrt juſtices cannot agree in the order, or ſhall make no 
' order; And this caſe, tho? likely enough to happen, hath 
; not yet been determined. If they will not proceed at 
all, there ſeemeth to be no doubt, but that they may be 
compelled by a mandamus ; and if they cannot agree, yet 
ſtill it ſeemeth, that they may in like manner be com- 
pelled, for till that is done, they have taken no order for 
the relief of the pariſh, which the ſtatute requires that 
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they ſhail do. But whether if one of the next juſt, 
ſhall refuſe, and another, not the next, ſhall or may 25 


in ſuch caſe, doth not appear to have been adjudged, 


By altering the words thus, Tws or more juſtices in or nx 
unto the limits, —would remedy the defect. In the men 
time, where it ſhall ſo happen that the two next juſlicy 
cannot agree, they may nevertheleſs, if they think it, 
make an order, and fo bring the matter to be determine 
at the ſeſſions by way of appeal. 


Shall and may by their diſcretion] Here is no time limit 
for their proceeding in this matter; ſo that the order ny 
be made at any time after the birth of the child. 
And in the caſe of X. and Miles, M. 1 G. On modi 
to quaſh an order of baſtardy, it was reſolyed, that if te 
ſather run away, and return, tho” 14 years after, yeta 
order to fix the child on him is good; for there is no ſt 
tute of limitation in theſe caſes. SH. C. V. 1. 77. 
But by the aforeſaid ſtatute of the 6 G. 2. if the repit 
ed father is in priſon, and no order ſhall be made in f 
weeks after the birth of the child, he may in ſuch caſekk 
diſcharged from his impriſonment ; but the order ney 
theleſs made upon him afterwards, will be good, 


Take order] Herein they muſt proceed as in all oth: 
like caſes, by giving the party accuſed an opportunity a 
being heard in his defence. In the caſe of X. and Cum 
T.6& 7 G. 2. An information was moved for agail 
the defendant, who with another juſtice made an ov 
of baſtardy upon one Fitzgerald, without ſummoning hin 
to appear before them to make his defence. Upon appet 


to the ſeſſions he was acquitted, and put to great e. 


pences ; which it was inſiſted was contrary to natun 
8 By Mr. Juſtice Page; No man in an office c 
be ſuppoſed to be fo ignorant, as not to know it 
againſt natural juſtice, to convict a man without a ſun 
mons ; the examination ought to be ſo made, that it 
truth may appear, and this muſt be by examining bot 
fides, otherwiſe it is partial; the ſcandal, the expenc! 
and the diforder in Mr. Fitzgerald's family, are thing 
that ought to be conſidered ; here was no taking by wat 
rant, and therefore an action of falſe impriſonment voi 
not lie; and this is the only method can be uſed to pi 
niſh the juſtice, Mr. J. Probyn; The principal object 
about a {ſummons is right in law, and in reaſon ; poſlid! 
an action on the caſe might be framed; there may poli 
bly have been only an error in judgment, and it is hat 
=} ; 4 ; iy 
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to grant an information. Mr. J. Lee; If this was ſtrictly 
2 conviction, againſt which no appeal lies, an information 
ought to be granted ; bur he thought the matter was not 
ſo very ſtrong in the caſe of orders. And the rule was 


ruſtic 
tay a 


ged. 


— 


Ir ner 

1 diſcharged. Se. C. V. 1. 179. 

uſtice E. 8 G. 2. X. v. Taylor and Neale. Motion in the 
tk ft, king's bench for an information againſt the defendants, 


two juſtices of Devonſhire, for making an order on one 


minet 
Nicholas Mould, adjudging him to be the putative father 


IMitet refuſing to hear his witneſſes, On ſhewing cauſe, it ap- 
1 0h peared that he was ſummoned by a chird juſtice, which 
| the court held to be ſufficient, And by Lord Hardwicke 
ug Ch. J. If the party, being ſummoned, will not attend 
if th himſelf, there is no reaſon the juſtices ſhould hear any de- 
et a fence made for him; for if that were allowed, no offender 
0 is of this ſort would appear. Therefore the juſtices in this 
caſe acted right. And it is but as this court does, when 

Cpl orders of ballardy are removed hither by certiorari: for we 
mY never allow any exceptions to be taken to the order, un- 
ae be leſs the party attend in perſon; that the court may take 
my care of him, and make him indemnify the pariſh, if the 


order is good. 2 S. Caf. 192. Caſes in the time of Lord 
Hardwicke 112. 

By charging ſuch mother] If the mother ſhall marry be- 
fore any order made, it hath been doubted whether the 


juſtices can then charge her, as having no effects of her 
own, the ſame by the marriage being veſted in the huſ- 


other 
ty d 
ton, 


for band, As in the caſe of Ellen Bent, E. 5 G. 3- She was 
= delivered of a baſtard child in the pariſh of Cl:fton.. After 
* which, and be fore any order made, ſhe married one Abra- 
un e hom Taylor of the pariſh of Middleton. The overſeers of 
1 Clifton apply to the juſtices, who made an order of filia- 
* tion, charging her with 8d a week towards the relief of 
_ the pariſh. She pleaded her utter inability, and refuſed 
* to pay. Upon which the juſtices commit her to the houſe 

of correction. She was brought up by habeas corpus, and 
* her counſel. moved for her diſcharge, inſiſting upon the 
® illegality of her commitment; for that, being a married 
* woman, ſhe was not an object of the juſtices juriſdiction, 
* and the huſband was not ſummoned.— But by the court: 
* A feme covert is liable to be proſecuted for crimes com- 
n mitted by her. This woman has diſobeyed the order of 
. the juſtices, and the ſtatute preſcribes the puniſhment 


here inflicted upon her, There is no need to ſummon the 
N4 huſband, 


of a baſtard child, without ſummoning him, and alſo for 


183 


184 


* 
Baſtards. 
huſband, in a criminal proſecution againſt the wife, By. 
row, Mansf.. 1681. 4 


With the payment 2 money weekly, or other ſuſtentatin 
ce 


That is, to the overſcers for the uſe of ſuch child, By 
whether the overſeers ſhall have the ſole application 
the money, and ordering of ſuch child, or the repute 
father may take the child from the pariſh, and provid: 
for it himſelf, hath been doubted, and ſeemeth not ye 


to have been fully ſettled by the unanimous reſolution ai 


the court. And there are difficulties on both ſides. I! WW ., 
the reputed father indemnifies the pariſh, the intention of a 
the act ſeemeth to be anſwered ; and there may be (uz. 4 
poſed ſomething of natural affection (eſpecially if he ac. - 


knowledges the child to be his) inclining him to be re. 
gardful of the child's welfare; at leaſt more than can be 0 
reaſonably expected from pariſh officers, But then, ty 
be allowed to take the child from its mother, with whon 
the pariſh officers uſually and very properly leave it, whill 
very young, is unnatural and cruel ; and it is very rare, 
that the reputed father ingenuouſly owns himſelf to be the 
real father. But if the child is of age and ability to be ay 
apprentice or ſervant, and the reputed father can find : 
proper maſter, it is fit that he ſhould have power to put 
out the child accordingly, or that his contribution to 
the pariſh from that time ſhould ceaſe. 
In the caſe of Richards and Samon againſt Hodges, J. 
2 Cha. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus: 
Richards and Samon, being churchwardens, brought an 
action againſt Hodges, on bis bond in the uſual form to 
indemnify the pariſh in the caſe of a baſtard child, The 
defendant pleaded Non * ge generally. The plain- 
riffs replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 
did provide any maintenance for the child; by reaſon 
whereof, the pariſhioners, to prevent the ſaid child's pe- 
riſhing by hunger and cold, were forced for all the time 
aforeſaid to pay, and have paid 48 for the maintenance 
and nouriſhment of the ſaid child. To which the defen- 
dant rejoined, that he would have nouriſhed the ſaid child 
at his proper coſts and charges for all the time aforeſaid, 
and offered fo to do, as well to the plaintiffs as to other 
the pariſhioners, but they refuſed to permit him, and of 
their own wrong, and againſt the will of the defendant, 
put the ſaid child to nurſe, and paid the faid 48. 7 
1 | whic 
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which rejoindet, the plaintiffs demurred in law. And 
by the court, the rejoinder is not good, becauſe it is a 
departure from the firſt plea in bar; for the defendant in 
his plea ſays, that the pariſhioners were not damanihed, 
and when the plaintiffs by their replication ſhew how 
they were damnified, there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firſt 
in his plea at bar. And tho” it was urged for the defen- 
dant, that this was no damnification at all, becauſe it 
was the voluntary act of the pariſh to put the child to 
nurſe, when the defendant himſelf offered to maintain it, 
and that they ought not to take adyantage of their own 
wrong ; yet it was not allowed : For the court held clear- 
ly, that the rejoinder was a departure ; and for that rea- 
ſon, it was adjudged for the plaintiffs. 2 Saunders, 83. 

M. 21 Cha. 2. Burwell's caſe. Two juſtices order 
the reputed father to pay ſo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was held 
by the court to be wrong; and the reaſon given was, be- 
cauſe the father might take it away when he pleaſed ; and 
therefore the order ought to have been, that he ſhould pay 
ſo long as the child ſhould be chargeable to the pariſh, 
1 Ventr. 48. 

E. 24 Cha. 2. Sherman's caſe. An order was made, 
that the father ſhould pay ſo much a week, till the child 
ſhould be able to get its living by working. It was ſaid 
by Twiſden this ol could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 
be may do if he pleaſeth. 1 Ventr. 210. 

E. 11 An. Q. and Smith, Order to pay 1 s. a week, 
till the child is 8 years old. It was objected, that it 
ſhould be ſo long as the child is chargeable ; poſſibly he 
may gain a ſettlement; or a perſon may give. him an 
eſtate ; or the father may take him. By the court: This 
is only a remote poſſibility. As to the father's taking 
him, he ought to have done it at firſt; and by ſuffering 
the order to be made, it ſhall be deemed a refuſal in law; 
beſides, he ſhall not then be ſufered ; he may ſell him, 
4 _ away with him, as too often happens. Caſ. of 
64. 1 
7. 27 C. 2. Newland and Oſman. Debt upon a bond, 
with a condition to indemnify and ſave harmleſs the pa- 
cih of Eling from a baſtard child. Plea; that the defen- 
dant had maintained, ſupported, and nouriſhed the ſaid 
child to a certain day, that is to ſay, to the 27th of _ 

tober 
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tober laſt, and that then he offered to take the ſaid chi 
to maintain, which they refuſed, and that if the church. 
wardens or any of them have been damnihed, it is d 
their own wrong. Replication ; that for 3 weeks fron 
and after the ſaid 27th day of October, the. defendant di 
not provide nouriſhment for the child, but failed, and by 
reaſon thereof the plaintiffs, after the three weeks, ex. 
pended 3s. for the maintenance of the child, and 6 
were damnified. Demurrer ; and joinder in demurr, 
The queſtion of law is, Whether a putative father may 
take a baſtard child into his own cuſtody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
caſe in 2 Saund. 83. was mentioned, wherein the cour 
held this to be a good plea. 1 Ventr. 48. that the father 
may maintain the child himſelf. 1 Ventr. 210. that the ju. 
ſtices can only make an order to maintain, ſo long as the 
child ſhall be chargeable ——By Lee Ch. J. The right 
way is, to make the order, ſo long as the child ſhall þe 
chargeable. It is not to be limited to any certain time 
And the reaſon given in all theſe caſes is, that the father 
or mother may take it before the time. The intention 
of the ſtatute of Elizabeth was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify pariſhe, 
And the law could never think of taking the care, and 
education of children from their parents, Nor could this 
enter into the mind of any judge. Nouriſhing and main- 
- taining certainly anſwers education. It hath been ob- 
jected, that the excuſe is collateral : I do not think 6; 
for all the inhabitants are parties, and the overſeers are 
but truſtees for them. It ſecms a ſufficient excuſe ; a 
there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought of to pleas of this kind, 
Wright J. In the caſe in Saunders, it ſeems to hare 
been admitted, that if this had been pleaded in the fl! 
inſtance, it would have been good. I never did hex 
before, that the care of the child devolved upon the pariſh, 
where there was any other perſon to take care of t. 
They are obliged to maintain the child, where it is in 
danger of ſtarving. This court has conſtantly held, that 
the father has a right to take it away, by quaſhing tht 
orders made in manner above mentioned. This is nota 
collateral excuſe; but ſuch an one as will ſave the pe- 
| nalty. And I cannot ſee that the pariſh has any ſort « 
right or intereſt in the child, Denniſon J. The mate- 


rial objection taken to this plea is, Whether er no tht 


putative father of à baſtard child can by the law of * 
al 
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land take his baſtard child from the pariſh; I never did 
hear this doubted before. And I think that the notion 
that he cannot, is not to be countenanced nor encouraged. 
The law does not ſuppoſe, that a man will not maintain 
his own child. It is ſaid, the next heir is not to be truſt- 
ed with the guardianſhip. I am ſorry that was ever in- 
troduced into the law of England. It is an injurious no- 
tion of the people of England. I will rather ſuppoſe, 
that the pariſh officers will be cruel to the child, than 
the father. All the caſes admit tacitly that the father 
hath ſuch a power. And ſome of them fay ſo expreſsly. 
And I am very well ſatisfied that the law is ſo. Inhabi- 
tants, churchwardens, overſeers, are all the ſame ; and 
every part of the condition is anſwered, I have known 
this plea very often pleaded. And that caſe in Saunders 
is the rule. Fefter J. 1 am not ſo clear in theſe points. 
think the care of educating baſtard children, is not to 
be conſidered as a burden on the pariſh, but as a truſt ; and 
that it ſhould not be ſo eaſy for fathers to take them out 
of their care and cuſtody, The ſtatute is expreſs, that 
the juſtices ſhall order the father to contribute to the pa- 
riſh- for the maintenance of the child. Tho' it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 
yet they may look upon them as a burden and a ſhame, 
and therefore either neglect them, or put them into im- 
proper hands. The reſolutions and orders of juſtices of 
the peace have been grounded upon this ; not for requi- 
ring ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 
not ſo clear. The caſe in Saunders was only his own 
opinion. Judgment for the defendant, unleſs deſired 
to be argued again this term. (This was at the deſire of 
the plaintiff's counſel. ) 

Finally, in the caſe of Hulland againſt Malken and 
Brificw, T. 33 & 34 C. 2. In the common pleas. 
(Which was on a ſuit upon a bond for indemnifying the 
plaintiff from the charges of a baſtard child, but it went 
off upon an error in the pleadings). The court ſaid, we 
need not in this caſe fay, whether the father or the mother 
hath a right to have the child while under 7 years of age. 
And by the lord chief juſtice #/ilmot : I give no opinion, 
whether the father has any power over the child, who is 
nullius filius, Grotius ſays truly, the mother is the only 
certain parent, And an order of juſtices to remove the 
mother, always removes the child. 2 //{fon, 126. 


Such 
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Such party ſo making default in not performing the ſaid ar. 
der, ts be committed] Until default ſhall be made, the ju. 
ſtices have no power to commit, or to require ſureties for 
ü of the order, or for appearing at the ſeſſions. 

. Raym. 858. 3 Salk. 66. 1 Barnardiſt. 261. 

And hereby a paſſage might be left open to avoid the 
future payments, by the reputed father — at pre- 
ſent, and afterwards running away. But the aforeſaid 
ſtatute of the 6 G 2. c. 31. ſeemeth to have been intend- 
ed to remedy this inconvenience; by which, one or mere 
juſtices, either before or after the birth, may commit him 
to the gaol or houſe of correction, unleſs he ſhall give ſe- 
curity to indemnify the pariſh, or otherwiſe enter into ie. 
cognizance to abide ſuch order or orders as ſhall be made 
in purſuance of the act of the 18 El. | 
To le committed to ward to the common gaol] In the afore- 
ſaid caſe of Ellen Bent, the juſtices had committed her to 
the houſe of correction. It was objected that the ſtatute 
gives no power to do this; but the commitment, if any, 
ought to have been to the common gaol. But that was 


held by the court to be well enough. For the ſtatute of 
the 7 J. c. 4. gives power to commit ſuch lewd women to 


the houſe of correction. And by the 6 G. c. 19. a gene- 
ral power is given, for ſmall offences, or for want of ſure- 
ties, to commit either to the gaol or houſe of correction. 
Burr. Mansf. 168 1. 


Except he ſhall put in ſufficient ſurety to perform the ſaid ar- 
der] That is, by N which, if the ade is 
diſobeyed, ſhall be forfeited, and eſtreated into the exche- 
quer, But this makes nothing for the relief of the pa- 
riſh. And therefore it were better if ſuch recognizance, 
or other ſecurity, upon default, might be made aſſignable 


to the pariſh officers ; or elſe, that the perſon not paying, 


as well as not giving ſecurity, might be committed till pay- 
ment ſhould be made. Or if no ſecurity is given, it ſeem- 
eth that the priſoner, diſobeying the order, may be in- 
dicted, fined, and impriſoned for the contempt. —lf the 


.orders are removed into the king's bench, and there con- 


firmed ; the court, on non-performance, will grant an 
attachment. 

It frequently happens, that the reputed father, by 
giving bond to indemnify the pariſh, eſcapes paying 


any thing towards the maintenance of the child, unleſs 


the mother, with her child, will throw herſelf upon the 
pariſh, which ſometimes perhaps her ability will not 


permit, or otherwiſe ſhe diſdains to do. In ſuch caſe - 
: hat 
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hath been adviſed ſometimes, for the woman's father to 
bring an action againſt the man for ſpecial damage ſuſtain- 
ed by the loſs of his daughter's ſervice ; and a jury accord- 
ing to circumſtances, will give reaſonable compenſation. 
That is, if the daughter be part of her father's family 
at the time, and under the age of 21 years. Burr. Mansf. 
1978, E. 6 G. 3. Poſtlethwaite and Parkes, * 


Tue uſual approved form of the order of filiation 
and maintenance is as follows: X 


Weſtmorland, HE order of J. P. and K. P. _— 
| two of his majefty's juſtices of the peace 
in and for the ſaid county, one whereof is of the quorum, and 
brth reſiding ¶ in, or] next unto the limits of the pariſh church 
within the pariſb of in the ſaid county, made the ——— 
of — in the — year concerning (a male) 
baſtard child, lately born in the pariſh of — aforefard, of 
the body of A. M. jingle woman : | 
Whereas it hath appeared unto us the ſaid juſtices, as well 
upon the complaint of the churchwardens and over ſeers of the 
poor + þ the ſaid pariſh of as upon the oath of the ſaid 
A. M. that ſbe the ſaid A. M. on the 0 
nw laſt paſt, was delivered of a (male) baftard child at 
in the pariſh of in the ſaid county, and that 
the ſaid baſtard child is now chargeable to the ſaid pariſh of 
and likely fo to continue; and further that A. F. of 
in the ſaid county, yeeman, did beget the ſaid baſtard 
child on the body of her the ſaid A. M. And whereas the ſaid 
A. F. hath appeared before us, in purſuance of our ſummons 
for that purpoſe, but hath not ſhewed any 7 cient 7 why 
he the ſaid A. F. ſhall not be the reputed father of the ſaid 
baſtard child : [Or, And whereas it hath been duly proved to 
us upon oath, that the ſaid A. F. hath been duly ſummoncd to 
appear Ji fore us the ſaid juſtices, to the end we might examine 
into the cauſe and circumſtance of the premiſſes ; and whereas he 
the ſaid A. F. hath neglected to appear before us, according to 
fuch ſummons ] We therefore upon examination of the cauſe 
and circumſtance of the premiſſes, as well upm the oath of the 
faid A. M. as ctherwiſe, do hereby adjudge him the ſaid A. F. 
to be the reputed father of the ſaid baſtard child. 
And thereupon we ds order, as well for the bitter relief of 
the ſaid pariſh of as for the ſuſlentation and relief ef 


the faid baftard child, that the ſam A. F. foail aud do forth- 
F * with 
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with, upon notice of this our order, pay or cauſe to be paid f 
the ſaid churchwardens and overſeers of the poor of the * 


pariſb e or to ſome or one of them, the ſum 7 
8 f 1 L. M. 


the hing in of the ſuid A. M. and the main. 
_—_ of the faid baſtard child, ta the time of making this wr 
order. 
And we do alſo hereby further order, that the ſaid A. I. 
Hall likewiſe pay or cauſe to be paid to the churchwardens ai 
overſeers of the poor of the faid pariſh ef fer the tim 
being, or to ſome or one of them, the ſum of — oeekly ard 
every week from this preſent time, for and towards the keeping, 


fuſtentation, and maintenance 75 the ſaid baſtard child, for au 
d b 


during ſo long time, as the ſaid baſtard child ſhall be chargedbl 
to the ſaid pariſh of . e 

And we do further order, that the ſaid A. M. Hall alſo 50 
ar cauſe to be paid to the ſaid churchwardens and overſeer: if 
the poor of the ſaid pariſh of for the time being, er u 
fome or one of them, the ſum of —— weekly and every we, 


fo long as the ſaid baſtard child ſhall be chargeable to the ſaid 
pariſh of in caſe fhe ſhall nat nurſe and take care of th 
faid child herſelf. 


Given under our hands and ſeals the day and year firſt abet 
written. 


One whereef is of the quorum] Many orders former) 
have been quaſhed, for want of ſetting forth that one of 
the juſtices was of the quorum ; but now by the ſtatute of 
26 G. 2. c. 27. no order ſhall be quaſhed for that deſect 
only. 


Whereas it hath appeared unto us] X. and Beard. The 
examination of the woman muſt be by two juſtices, 2 
well as the ordering part ; for the examination is a judi- 
cial act, and ought to be by both; and it is not enough 
that one ſhould examine, and make report to the other; 
but if they are both preſent, and one only examine, it 
is well enough, for it is in fact the examination of both, 
2 Salk. 478. 


As well upon the complaint of the churchwardens and cum 
ſeers] It had been ſaid that an order made without the 
complaint of the pariſh officers, is not good.  Blackerly 


But in the caſe of XK. and Buckall, M. 3 G. 2. Where 
it was objected, that the order did not appear to be made 
upon complaint of the pariſh ; it was anſwered, that the 


ſtatute docs net require that the pariſh ſhould comme 
| | 11 


- 
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ut gives the juſtices power to make ſuch order on the 
omplaint of any other, And the order, as to that part, 
was confirmed. 1 Barnardift. 261. | 


4s upen the oath of the ſaid A. M.] It ſeemeth, that 


the mother may be examined upon oath, coricerning the 


A. F, reputed father, and of the time and other circumſtances; 
s ard for that in this caſe, the matter, and the trial thereof, 
» fine dependeth chiefly upon the examination and teſtimony of 
y and the mother. Dalt. c. 11. | 

Pig, IWas delivered of a (male) baſtard child] H. 8 G. X. and 
pier England. An order was quaſhed, becauſe the ſex of the 


baſtard, or the name of it were not mentioned ; only, a 
certain baſtard child born of the body of ſuch a woman. 
rt of Str. 503. | 
17 U At —— in the ſaid pariſh of ——] M. 11 Ann. Q: and 
week, Caſh. The order did not ſet forth that the child was born 
ſaid in the pariſh; and'by the ſtatute the juſtices cannot make 
f th an order to compel a man to contribute towards the main- 
tenance of a baſtard child, but in caſe of that pariſh 
bere where the child was born: And quaſhed for this reaſon; 
Caf. of S. 59. : 

T. 7 G. X. and Butcher. Exception was taken to an 
erly order of baſtardy, that it did not appear the child was 
» of born in the pariſh to which the relief is ordered ; for it 
e of ran; We two juſtices of the borough of Lime Regis, reſiding 
ſect within the limits where the pariſh church is, within which pa- 

riſh the child was born Which is only. an averment, 
that the juſtices reſided in that pariſh where the child was 
"he born, but that might not be the ſame pariſh ordered to 
25 be relieved, And for this fault the order was quaſhed. 


di Str. 437. 

oh E. 3 G. 2. X. and Childers. On a rule to ſhew cauſe, 
t; why an order of two juſtices for relief of a baſtard child, 
it and an order of ſeſſions confirming the ſame, ſhould not 


h, be quaſhed ; it was objected, that it was not directly ad- 
| Judged that the child was born in the pariſh (of Staple- 

burſt), and yet the order requires the defendant to pay the 
7 ſum of 45s to the churchwardens of that pariſh to re- 
he imburſe them. It was anſwered, that it doth ſufficiently 
5 appear in the order, that the child was born there; for it 

adjudges, that the defendant ſhould pay this ſum, for the 


re charges the pariſh of Staplehur/t were at upon account of 
e the woman's lying in there. But the court ſaid, that 
e they do not allow of inferences to give the juſtices jutiſ- 


diction ; 


191 


492 


| diſcharged. Nelſ. Baſt. 


nurſe child, to her place of ſettlement ; and ſuch pla: Wi 


lufficient ground, their order will be bad. Str. 811. 


_ inſtead of de adjudge; and after the cafe had depended 
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diction; and accordingly quaſhed both the orders. 1 B. 
nardifl. 326. | 

E. 10 G. 2. X. and Greaves, The pariſh where the 
child is born, is only to be indemnified ; and if the ba. 
tard has acquired a ſettlement elſewhere, the father is tha 


And upon this head it is obſervable, that there is ons 
cafe which altho' it frequently happeneth, yet it is nt 
within the ſtatute ; and that is, where a rd is born 
in a pariſh where the mother hath no ſettlement. The 
child ſhall go with its mother for nurture, whilſt it is; 


can have no remedy upon this ſtatute, for that the chill WW” 
was not born there. And it ſeemeth that the parif, 
where it was born, ſhall not be liable to maintain it, un- , 
til the child ſhall be lawfully removed thither, as toi . 
place of ſettlement. 


Chargeable to the ſaid pariſh] Order to provide for a ba. \ 
tard child: Exception was taken, that the order doth not 
ſet forth that he is chargeable to the pariſh, or likely v 
be ſo. And quaſhed by the court. Comb. 39. 1 

But in XK. and Matthews, H. 8 V. Exception was taken, 
that the order doth not ſet forth that the child is likely to | 
become chargeable : But this exception was over-ruled; 
for that it is ſelf-evident, that every baſtard child is likely 
to become chargeable. 2 Salk. 475, 6. 


Aud further, that A. F. of in the ſaid county, yeoman, 
did beget the ſaid baſtard child] T. 2 G. 2. X. and Browne, 
Upon an order of baſtardy it was ſtated, that the huſband 
had been abſent ſix years, and that during his abſence 
the defendant had carnal Inotuledge of the wife, and there- 
fore they adjudge him to be the putative father, But by 
the court, This order muſt be quaſhed ; for his lying 
with her is not a ſufficient reaſon to infer him the father 
of this child: and though the juſtices need not ſhew the 
grounds they go upon, yet if they do, and it appears no 


Summons] If the order do not ſet forth, that the defen- 
dant was duly ſummoned to appear, and for what cauſe, 
it ought to be quaſhed. K. and Clegg. 10 Mod. 4. 


Do herely adjudge] T. 4 Ann. Q, and Westen. The great 
objection which ſtuck long with the court, was, that it 
was faid in the order, we the ſaid juſtices doth adjudge, 


two 


| The ſun of 


#0 terms; arid been Teveral times ſtirred, the court for 
that exception, the laſt day of the term, quaſhed the or- 
er, L. Raym. 1198. ; 

And afterwards; . 1 Ann. The ſame juſtices made 
mother order, with the very ſame. fault in it, wit, doth 
judge; and upon a certiorari, that was quaſhed. L. 
Lym. 1198. | ; | | 


Aljudge the ſaid A. F. to be the repated father] E. 20 
C. 2. K. arid Perkaſſe, An order was quaſhed, becauſe, 
there was no adjudication, that the perſon againſt whom 
the complaint was made, was the reputed father. 2 Sid. 


6 

2 96. 2. X. and Jenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
$5 1ot the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch a 
caſe the varith cannot appeal, becauſe an appeal is only, 
when the party refuſes to give ſecurity to come to ſeſſions, 
And by the whole court, the two juſtices have no fuch 
authority : for their whole power depends on the ſtatute 
of 18 Eliz. and that is only to take order for puniſhment 
of the parties, and for relief of the pariſh, and this order 
is for neither the one nor the other. S/. C. V. 2. 161, 
Str. 1050, | | 


The fum of r and towards the lying-in] M. 12 Ann. 
9, and Odam, Order for maintenance of a baſtard child, 
was excepted to, becauſe the defendant is upon fight of 
the order to pay g1 in groſs; and after that, fo much 
weekly, And by the court: By the ſtatute the juſtices 
are to take order fof relief of the pariſh, and keeping of 
the child, by payment of money weekly, or other ſuſ- 
tentation ; and this may be only indemnifying the pariſh 
for money laid oat before the reputed father was found, 
1 Salk, 124. | | ; 


* weekly) E. 20 C. 2. K. and Pertaſſe. 
t was moved in the court of king's bench, to quaſh an 
order for maintaining a baſtard child made at the quarter 
lellons, and the exception was, becauſe it was unteaſon- 
able, in reſpect of the ſmallneſs of the ſum; namely, but 
ed 2 week for the maintenance of the child: And the 
court were of opinion that it ſhould be quaſhed, unleſs 
cauſe mewn; and they ſaid, that attho* none but the ju- 
ſites could declare the father, yet if they were unreaſon- 
57 in che ſum, the court might judge of that. 2 Sid. 


| You. I. O - Note, 


Note, this cafe proceeds upon the ſuppoſition that thy 
ſeffions have power to make an original order, which {x 
it will appear afterwards) they have not. But if the tw 
juſtices make ſuch order for the” reputed father to py 
fo ſmall a ſum, the ſeſſions on appeal undoubtedly m 
alter it, And that ſeemeth the regular courſe. Whether 
the court of king's bench will unravel the cauſe upon th 
merits, may be a queſtion, There may be circumſtancs, 
before the juſtices, of alleviation ; as where the juſtice, 
tho” they cannot regularly refuſe the woman's oath, con. 
cerning the reputed father, yet may have reaſon to ſuſped 
that paſſion or reſentment have ſome influence with her, 
or that ſhe-cannot perhaps certainly know who is the f. 
ther of the child. In ſuch caſe, the juſtices may think 
fit not to overload the perſon againſt whom ſhe ſwear; 
tho” not perhaps to charge fo ridiculous a ſum (if the 
charge any thing) as 2d a week. ” 
During ſ long time as the ſaid baſtard © child hal! k 
chargeable} E. ꝙ WW. K. and Barebater. An order to py 
ſo much money by the week, till the child ſhall be fou 
teen years of age, was adjudged to be bad: for the ju 
tices have no power but to indemnify the pariſh ; ad 
that is only to oblige him to maintain the child, as long 
as it is or may be chargeable, 1 Salk. 121. 2 Kl 
. order that the putative father fhould pay ſo much: 
week, until it ſhould be able to get its living: by wotk 
ing, was quafhed ; it ſhould have been for ſo long dime, 
as the child ſhall be chargeable to the pariſh. 1 / 
aud; [Ds ee, ee Gl 
But in the caſe of K. and Street, M. 1 C. 2. An d. 

der of baſtardy was made, to pay fo much weekly, ti 
the child was nine years old, if it ſhould fo long In 
And by the court, It is a good order, for we cannot it- 
tend it able to provide for itſelf ſooner. Str. 788. 

So in the caſe of X. and Buckall, M. 1 G. 2. Exc 
tion was taken, that the order appointed the ſum of 5 
to be paid weekly, till the child ſhould come to the 
of twelve years, without ſaying, if the child ſhall be f 
long chargeable to the pariſh, It was anſwered, that indem 
the old authorities lay it down in general, that orden d 
baſtardy, as well as other orders relating to the poor, 5 
be under the limitation mentioned; but the Tater authont6 
have been, that orders of baſtardy _need'not : and this, 

* was ſaid, is founded upon good reaſon; for- there can 
be any reaſonable intendment, that baſtards, who ben 
no kindred, will have proviſton-from any body, ll * 

A | 


nage as is mentioned in the order. And of that opi- 
ion was the court, and confirmed the order as to that 
wont. 1 Barnardiſt. 261. 

But then the child may be bound an apprentice into 
mother pariſh before that age; and having gained a ſet- 
lement in ſuch other pariſh, the effect of the order ſhould 


= hen ceaſe. Therefore it is beſt in this and all ſuch like 
g 0 hold to the ſtatute: and the ſtatute here only 
s power to the juſtices to tate order for the relief of the 


ur ß where the child ſhall be born. | 

In Browne's caſe, T. 9 V. it was ſaid, the juſtices can- 
ot order a ſum, for putting out the child an apprentice, 
nb. 448. A: 

But in the aforeſaid caſe of X. and Bucke!l, M. 3 G. 2. 
Vhere it was objected, that the order was for the repu- 
ed father to pay 41 to the overſeers for binding the child 
put apprentice, when it ſhould come to the age of 12 years; 
nd did not ſay, if the child ſhall want it: ſo that tho' 
he child ſhould be provided for in any other way, the 
um muſt be till paid to the, overſeers : The objection 
x over-ruled by the court; and the order, as to that, 


u | | 
a eld good. 1 Barnardi/t, 261. | | 
ong But it ſeemeth not neceſſary to incumber the order 


herewith ; for it may be the ſame thing if the pariſh bind 
im out, and pay the money; for until ſuch ſum ſhall be 
un off by the weekly. payments, ſo long the child con- 
nues.chargeable. Te 3 
BUT after all, fo far as theſe errors above rehearſed 
ball.affect only the form of the order, and not the merits 
hereof; the fame may be amended at the ſeſſions, 
dy. the, 5 C. 2. c. 19. before the appeal ſhall be pro- 
ded upon, and then the court ſhall go upon the 
merits, 


5 0 IW. Appeal againſt the crder. 


There is a clauſe in the ſtatute of the 3 Cha. c. 4. 
ach hath generally been miſunderſtood, as giving a ju- 
ſliction to the juſtices in ſeſſions to proceed originally 
ja caſes of, baſtardy ; which would deprive the party of 
de benefit of an appeal, unleſs we could ſuppoſe an ap- 
pal from one ſeſſions to another, that is, from the ſame 
ourt ta the ſame court, which is abſurd, And the plain 
olution of the matter ſeems to be this: The ſtatute of 


ne 23 EL c. 3. was only explanatory of, and ſupplemen- 
wt de, the 14 EL c. 5. which ſtatutes taken together 
uch bt O 2 did 
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did ena& (amongſt other) theſe four things; 1. That tie 
jultices within the ſeveral counties, and alſo the jultice 
within cities, boroughs, and towns corporate, within ther 
reſpective limits, ſhall take order by a weekly taxation a 
all and every the inhabitants for relief of the poor. 3 
That in 41 of the ſeveral pariſhes, with reſpect to bi 
tard children, two juſtices in or next unto the limit 
where the pariſh church is, within which pariſh ſud 
baſtard ſhall be born, ſhall take order for the. keeping 
ſuch baſtard child, by charging the mother or reputed fi 
ther, with payment of money weekly, or other ſuſtenty 
tion, for the relief of ſuch child, 3. That if any perſa 
is aggrieved with any ſuch taxation, he may appeal i 
the next general ſeſſions to be holden, within the his 
4. With a proviſo, that the county juſtices ſhall notin 
tromit, or enter into any city, borough, or town corps 
rate, having juſtices of its own, for the execution heted, 
for any matter or cauſe ariſing within the precincts of ſud 
gity, bent or town corporate: but the juſtices ther 
all proceed, as the juſtices elſewhere may do within tl 
reſpective counties —Now both the ſaid ſtatutes wer 
ſuffered to expire, except only ſo much as is contain 
in the ſecond particular above-mentioned, rendring th 
mother and reputed father of baſtard children liable t 
maintain them, which is yet in force ; therefore tit 
clauſe of appealing, and the power of juſtices in cons 
rations, was gone. Upon which account, the ſaid in 
tute of the 3 Cha. c. 4. which continued the aforeſaid & 
cond clauſe concerning baſtard children, ſupplied tk 
omiſſion, by enacting, that all juſtices of the peace uin 
their 12 limits and precincts, and in their ſeveral ſem 
may do and execute all things conceruing that part of the jlatil 
of the 18 El. c. 3. which concerneth baſtards begotten and In 
out of lawful matrimony, that by juſtices in the ſeveral cm 
are by the 7 | latute limited to be dene. 80 that tt 
wer of proceeding originally in the ſeſhons can 
ereby be ſupported ; but the juſtices, whether of tt 
counties at large, or of towns corporate or other frat- 

chiſes, out of their ſeſſions, are to charge the mothet 
reputed father; and if any perſon is aggrieved, he mf 

x Ctr to the ſeſſions : juſt in the ſame manner, as if 

aboveſaid four clauſes were all ſtill in force. 1 
By the ſaid ſtatute of the 18 El. c. 3. the mother 
reputed father refuſing to perform the order of the i 
Juſtices, ſhall be committed, unleſs they ſhall put in ſur 
ficient ſurety to perform the ſaid 6rder, vr elſe pee 

4 | 


© W pg ww mung to. a umme 


4 Baſtards. 


ultice 15 4 the next general ſeſiuus of the peace, to be holden 
n their in 4 wher 3 7 1 be NT aud alſo fo 
tion of i 4414+ {ach er der, as the ſaid juſtices, or the more part of thei, 
r. and there ſhall | e in that b half (if they then and there 
0 ba % tate any); and that if at the ſaid fy ons the ſaid juſtices 
limit tali ns other order, they to abide and perform the order 
| fuck ere made, as 15 g,. | 
"py Perſonally to appear] H. 8 W. X. and Matthews. The 
ed f. court will not quaſſi n order of baſtardy, unleſs the re- 
11 father be preſent in court. 2 Salk. 475. 

And the reafon is, that if the cauſe ſhall go againſt 
him, he may be proceeded againſt, in caſe of contempt or 
diſobedience. , | | 


#1 the next general ſeſſions] That is to ſay, the next 
general ſeſſions Miter — n erde f 4 Ap 51. 
General ſeffiens] T. 10 M. KX. and Shaw. An order was 
made by two juftices, adjudging Shaw to be the reputed 
father of a baſtard ; whereupon he appealed to the next 
quarter ſeſſions after notice; where the order of the two 
juſtices was diſcharged : And now it was moved to quaſh 
the order of ſeſſions, becauſe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter ſeſſions, 
in Condon or Middleſex, where there are four general 
ſeſſions in the year, beſides the quarter ſeſſions, And 
quaſhed for this fault. 2 Salk, 482. 


To be holden in that county] It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in the 
county aforeſaid, and did not ſay for the county ; but 
this was qyer-ruled, for that there is not ſo much ſtrict- 
nels required in orders, as there is in indictments. 1 
P f 

To which may be added alſo, that this is according to 
the words of the ſtatute. | 


In that county where 17 order ſhall be taken] T. 15 Cha. 
2. K. and Coyltan. eſolved, that this ſhall be intended 
of the next ſemons of that part of the county, where it 
was made, and not at the next ſeſſions in any county at 
large; for that would be miſchievous in many counties, 
where there are ſeveral ſeſſions in diſtinct parts of the 


county. 1 Sia. 149. 
To abide ſuch order as the aid juflices, or the more part 
of them, Hall then and there take] M. 13 G. K. and Tenant. 
O 3 | The 


197 


* 
2 — — —— , 
6.4. — * 
* * 


198 


Baffards. 


The order of two juſtices being quaſhed upon the ne. 


rits by the ſeſſions on an appeal, the, defendant ix 
thereby legally acquitted, and cannot be drawn in que. 
tion again for the ſame fact. L. Rm. 1423, 4. & 
716. 
But the order quaſhed for want of form, is as no c. 
der at all; and therefore the two juſtices may proceed 4 
novo. 

If the two next juſtices make an order, and the pary 
appeals to the next ſeſſions, and they alter or diſcharg 
. the merits), or confirm that order; no other (|. 
ions can order any thing contrary thereto, for the orde 


upon the appeal is final. Cro. Car. 341, 350. Pridgen' 


Caſe. 

T. 1G. 2. X. and Arundell. Two juſtices make a 
order, that the defendant ſhall pay a ſum in groſs, au 
alſo 2s a week ſo long as the child ſhall be chargeable 
The party appeals to the ſeſſions, who confirm the order. 
At a ſubſequent ſeſſions, the father of the baſtard defirel 
to have the keeping of it, and that the payment of the 
2$ a week ſhould ceaſe ; which the ſecond ſeſſions or- 
dered. Motion was made to quaſh this laſt order of fe. 
fions, becauſe in this caſe they had no juriſdiction. And 
the court held, that the ſecond ſeſſions had no authority 
to order the ſubtraction of the 2s a week; and the o. 
der was quaſhed, becauſe it was made out of time ( being 
3 years after the appeal), and therefore the juſtices had 
no juriſdiftion. S. C. V. 1. 234. 


V. Puniſhment of the mother and reputed father. 


By the 18 El. c. 3. Concerning baſtards being left n l 
kept at the charges of the pariſh where born, to the great lun. 
den there, and to the evil example and encouragement of led 
life, it is enacted, that the two next juſtices ſhall take ir 
therein, as well for the puniſhment of the mother and reputi 
father, as for the relief r the pariſh. 

And by 7 J. c. 4. Every lewd woman which ſpall how 
any baſtard which may be chargeable to the pariſh, the juji 
of the peace ſhall commit ſuch lewd woman to the houſe of cr 
rection, there to be puniſhed and ſet on work, during the tn 
of one whele year ; and if foe fhall eftſeons offend again, ti 
to be committed to the ſaid houſe of correction as aforeſaid, 
there to remain until ſhe can put in good ſureties for her gead 
behaviour, not to offend ſo again.. ſ. 7. 


Bye 


. 
Baſtards. 


ie me. - Baflard-whick. may be chargeabie] It ſeemeth by theſe 

ant is AY. words, that ſuch woman ſhall not be ſent to the houſe 

1 que. WY of correction, until after the child be born, and that it 

.be living; for it muſt be ſuch a child as may be charge- 
able to the pariſh. Dalt. c. 11. 

no or: And if ſhe will diſcharge the pariſh of keeping the baſ- 

ed « und, ſhe cannot be uniſhed by this ſtatute of 1.4; 

But nevertheleſs ſhe may be puniſhed (Lord Coke ſays) 
party WW by the ſtatute of 18 El. 2 Inſt, 733 | 
charge Which opinion ſeems juſtly queſtionable : for the pre- 
ef (el. anble of the ſaid act of 18 El. (as hath been rehearſed) 
order ſeemeth to reſtrain the juriſdiction of the juſtices to the 
Em, parents of ſuch baſtard children only as are et to be kept 

at the charges of the pariſh where born. : 


cable commitment ought to be by two juſtices at the leaſt; and 
* by comparing the two ſtatutes together, it ſeemeth fitteſt 
** for the two next juſtices authorized by the 1 8E“. Dalt. 


= e. 11. | 

IS ot. Shall commit fuch lewd woman] But ſuch puniſhment ſhall 

f ſeſ. not be until after the woman is delivered of her child; 
And neither are the juſtices to meddle with the woman, until 
ority the child be born, and ſhe ſtrong again. Dalt. c. 11. 
e Of- Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 
eing with the mother to the houſe of correction, but rather that 


the child ſhould remain in the town where it was born (or 
ſettled with the mother) and there to be relieved by the 
work of the mother, or by relief from the reputed father ; 
and yet the common opinion and practice is otherwiſe, viz. 
to ſend the child with the mother to the houſe of correc- 
tion; and this may alſo ſeem reaſonable, where the child 
ſucketh on the mother. Dalt. c. 11. 

But it ſeemeth much the beſt, to commit the mother 
only, and not the child, but leave it to her choice whe- 
ther ſhe will take it with her; and if ſhe will not, then 
"to ſend it to its lawful place of ſettlement. 


os Then to be committed to the ſaid houſe of correction as afbre- 
* faid] Which words do imply that ſhe ſhall not be pu- 
* niſhed as for a ſecond offence, unleſs ſhe hath been com- 
* mitted to and puniſhed in the houſe of correction for the firſt. 
nd 


VI. Mother or reputed father running away. 


Whereas the putative fathers and lewd mothers of baſtard | 
children run away out of the pariſh, and ſometimes cut of the 
O 


1 
4 county, 


N > The juftices of the peace ſhall commit] It ſeemeth that ſuch 
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Concealing the 


Baſtards. 
county, and leave the baflard children upon the charge of th 
pariſh where they are born, altho they have eſlates ſufficient u 
diſcharge the pariſh; it ſball be laguful for the churchwarde 
aud overſeers of the poor of ſuch pariſh where any baſtard till 
ſhall be born, to take and ſerze ſo much of the goods, and receiu 
fo much Ay annual rents or profits of the lands vf ſuch pu- 


tative father or lewd mother, as ſhall be ordered by any tw 
tuftices, towards the diſcharge of the pariſh, to be confirmed a 
the ſeſſtons, for the bringing up and providing for ſuch bj. 
tard child; and thereupon the ſeſſions may make an order far il 
churchtuardens or overſeers of the poor of ſuch pariſh, 10 iſ. 
Poſe of the goods by ſale or etherwiſe, or ſa much of them fu 

he purpoſes 7 as the court ſhall think fit, and to rec 
the rents and prefits of the lands, or £ much of them as foal 
be fa ordered by the ſeſſions. 13 & 14 C. 2. c. 1. 1. 19. 

E. 2 Ann. O, and Chaffey. Order to the churchwarden; 
and overſcers, to ſeize of the putative father's goods, what 
they ſhouid judge proper for ſecuring of the pariſh, quaſh- 
ed; for that it ſhould be, what the juſtices think proper, 
and not what the churchwardens and overſeers think pro- 


per. L. Raym. 858: 
. Murdering 2 baſtard cbild, 
I. By the 21 J. c. 27. If any woman be delivered of am 


death of a bal--7/e of her body, male or female, which being born aliu, 


tard child. 


ould by the laws of this realm be a baſtard, and ſhe endeatun 
privately, either by dretoning, or ſecret burying thereof, or ay 
other way, either by herſelf, or the procuring of others, fo ti 


" conceal the death thereef, as that it may not ceme to light, ul. 


ther it were born alive or not, but be concealed, ſbe ſhall ſuf- 
fer death as in caſe of murder, except ſhe can prove by one wit 
neſs at leaſt, that the child was born dead. . 

And it hath been adjudged, that in order to convit a 
woman by force of this ſtatute, there is no need that the 
indictment be drawn ſpecially, or conclude againſt the 
form of the ſtatute ; for the ſtatute doth not make a neu 
offence, but only makes ſuch concealment an undeniable 
evidence of murder. 2 Haw. 438. 

Alſo, it hath been agreed, that where a woman appean 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any ſigns of hurt 
upon the bady, but it ſhall'be undeniably taken that the 
child was born alive, and murdered by the mother. 2 


Haw. 438. * 


- Of the 
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{ child 
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Baſtards. 


But of late years, as this law ſeemeth to be ſomewhat 
ſevere, it hath been uſual, upon trials for this offence, 
to reguize {ome fort of prefumptive evidence that the 
child was born alive, before the other conſtrained pre- 
ſumption is admitted, that becauſe the death was conceal- 
ed therefore it was killed by its parent. 4 Blackft. c. 14. 

198. 

* it hath been adjudged, that where a woman lay jg 
a chamber by her ſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but coyjd get 
none, and was deliyered of à child, and put it in à trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help, 
2 Haw. 438. 

Alſo, it hath been agreed, that if a woman confeſs her- 
ſelf with child beforchand, and afterwards be ſurpriged 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealment, 
aud therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was 
born alive. 2 Haw. 438. 


2. If a woman be with child, and any gives her a po- Giving a potion . 
tion to deſtroy the child within ker, and ſhe take it, and tocauſeabortion 


it works ſo ſtrongly that it kills her, this is murder; for 
it was not given to cure her of a diſeaſe, but unlawfully 


to deſtroy her child within her; and therefore he that 


gives her a potion to this end, muſt take the hazard, and 
if it kills the mother, it is murder. 1 H. H. 429, 


ir 2 woman be quick ar great with child, if ſhe take, 
or another give her any potion to make an abortion, or 
if a man ſtrike ker, whereby the child within her is kill- 
ed, tho' it be a great crime, E it is not murder nor 
manſtaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known, whether it 
vere killed or not. 1 H. H. 433. 

But if the child be born alive, and afterwards die of the 
poiſon or bruiſes it received in the womb; it js murder 
in ſuch as adminiftred or gave them. 1 Haw. $0. 4 
Blackft. c. 14. p. 198. 

So if a man procure a woman with child to deſtroy 
her infant when born, and the child is born, and the wo- 
man in pyrfuance of that procurement kill the infant; 
this is murder in the mother, and the procurer is accef- 


fary. 1 H. H. 433. 
VIIL ca- 
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VIil. Capacity of a baſtard as to inheritance. 


A baſtard can have no name of reputation as ſoon as ke 
is born; but after he is born, and hath gained by time: 
name of reputation, he may purchaſe by his reputed name, 
to him and to his heirs; tho' he can have no heirs but of 
his body. 1 Inf. 3. 6 Co. 65. 

A baſtard is terminus a quo; he is the firſt of his family, 
for be hath no relation of which the law takes any notice; 
but this muſt be underſtood as to civil purpoſes, for there 
is a relation as to moral purpoſes, therefore he cannot 
_ his own mother, or ſiſter, or the like. 3 Sali, 

Conſideration of natural affection will not raiſe an uſe 
to a baſtard; for though there is natural affection between 
them, yet the raiſing the uſe is a conſtitution of the lau, 
aad therefore the uſe ſhall never ariſe. Fenk. 47. Dyr, 


4. 
Ti the iſſue of a man who is a baſtard purchaſe land, 
and dies without iſſue; tho' the land cannot deſcend to 
any heir on the part of the father, yet to the heir on the 
part af the mother (being no baſtard) it may; ſo if the 
baſtard was attainted : for the heirs of the part of the 
mother make not any conveyance by the baſtard. M,, 


159. 


A. voluntary examination of a woman with child af 
a baſtard: by 6 G. 2. c. 31. 


Weſtmorland. HE voluntary examination of Mc. {/ 
it woman, 


in the ſaid county, 
taken on oath, before me — one f his majeſiy s juſtices j 
the peare in and for the ſaid county, this —— day f 


Whe ſaith, that ſhe is nnw with child, and that the ſail 
child is likely to be born a baſtard, and to be chargeable 1. 
the pariſh of ———— in the ſaid county, and that A. F. Ul 
— in the ſaid county, weaver, is the father of the ſa 


child. 
The mark of 


Taken and ſigned the day and year + A. M. 


above written, before me 


J. P. 


Examination 


Baſtards. 
Examination after the birth. 


Weſtmorland. HE examination of A. M. of ———— 
| in the ſaid county, ſinglewoman, taken 


oath before me one of his majeſly's juſlices of the 
— in and for the ſaid county, ts day of ——, of h 
Who ſaith, that on the of now 
loft poſt, at in the pariſh in the county 


aforeſat ſhe 2 1 A. M. was delivered of a (male) baſ- 
lard child, and that the ſaid baſtard child is likely to become 


chargeable to the ſaid pariſh of 
i the ſaid county, weaver, did get ber with child of 


the ſaid baſtard child. 
Y The mark of 


Taken and ſigned the day and year + A. M. 


abovewritten, before me 
| J. P. 


B. Warrant for apprehending the reputed father 
before the birth; on 6 G. 2. c. 31, 


Weſtmorland. } To the conſtable of. 
HEREAS A. M. 4 in the ſaid county, 
} \ ſinglewoman, hath-by her voluntary examination taken 


in writing upon cath, before me one of his majeſly's juſti- 
{ of ces of the peace in and for the ſaid county, this preſent day de- 


cared herſelf to be with child, and that the ſaid child is likely 


ts be born a baſtard, and to be chargeable to the pariſh of 


. of — in the ſaid county, and that A. F. of - = Int 
2 the ſaid county, weaver, is the father of the ſaid child; And 
17 whereas O. P. ane of the ever ſeers 75 the poor of the pariſh 
— of aforeſaid, in order to indemnify the ſaid pariſh in 
aid the premiſſes, bath applied to me to iſſue out my warrant for 


U the apprehending ef the ſaid A. F. I do therefore hereby com- 
Ui mand you, immediately to apprehend the ſaid A. F. and to 
ad bring him before me or ſome other of his majeſly's juſtices 7 
the pang” the ſaid county, to find ſecurity to indemnify the 

faid pariſh of or elſe to find ſufficient ſurety for his 
appearance at the next general quarter ſeſſions, [or, next ge- 
neral ſeſſions] of the peace to be holden for the ſaid county, 
and to abide and perform ſuch order or orders as ſhall be made, 
in purſuance of an aft paſſed in the eighteenth year of the 
; riigh 


; and that A. F. of 


* — _ 


** — 
"Tm — 
— <4 + 4 _—_ 
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child is likely to became chargeable 't 2 faid p ari, 


Baſtard, 


reign of her late majeſly queen Eliſabeth, concerning baoſlari 


begotten and ory out of lawfy! . Siven under m 
hand and ſeal the day , & 


1 

ar 

The like after the bigth. Z 

0 a i fu 

Weſtmorland. 4 To the conſtable of —— . n 

| de 

HEREAS A. M. of ——— in the ia coun, th 

finglewoman, bath by her examination taken in uri. be 

ing a> » before me one of his majefly's Juſtice: i tr 

tbe peace in gue for the ſaid county, declared, that on the — 10 

day of now laſt paſt, at in the par iſb of — - 

in tbe county aforeſaid, ſhe the ſaid A. M. was delivered if i t 
(male) baftard child, and that the ſaid baftard child is lik 
to become chargeable to the ſaid pariſh f and hath 
charged A. F. . in the ſaid county, weaver, with 


having gotten her with child of the ſaid baſtard child; Au 
whereas O. P. one of the outrſeer, of the poor [. and fo on, s 
in the foregoing precedent to the end.] 


C. Commitment thereupon ; by the 6 G. 2. c. 3. 


To the conſtable of — in the ſai 
county, and to the keeper of the houſ 
Weſtmorland. j of correction ſor, common gaol] 1 
in the ſaid county. 


HERE AS A. M. of — ſinglewonan, in her 


voluntary examination taken in writing upon oth, 


day of now laft poſt, befors me 


the - 
one of his majeſty's juſtices of the peace in and for the ſai 
county, hath declared herſelf to be with = and. that tht 
faid child is likely to be born a baftard, and to be chargeable u 


the ſaid pariſh 9 6 and hath charged A. F. if — 
gentleman, with having gotten her with child of the Ya child; 
{Or, if it is after the birth, then ay, Whereas A.M. if 
le woman, in her examination taken in writin ; 
upon oath, before me one of his majeſly's juſtices of 
— in e, or the ſaid 2777 _ declared that on the 
1.5 in the pariſd 
— a fire r Ne d. 
bored of of a ( male ) KH chilq, 4 the s "oe 


and hath charged A. F. of === usaver, by Ke a 


Bafattia. 
in her with child of the faid baſtard child]; And whereas 
the Jaid A. F. being now perſonally p. gent before me, being 
braught & warrant _ applicatioh / or that purpoſe to me 
made, by O. P. one if the overſeers of the door of the ſaid 
aariſÞ, hath refuſed to give ſeturity to indemnify the ſaid pa- 
riſh, ah hath alfo refuſed to enter into à recognizance with 
ſufficient urety, upon condition to 72 at the next general 
quarter Men; (ory next general ſeſſions] of the peace to be 
ballen for the ſaid county, and to abide and perform ſuch or- 
der or ordert as ſhall be made in purſuance of an a paſſed in 
the eighteen year of the reign of her late majefly queen Eliſa- 
beth, concerning baſtards begotten and born out of lawful ma- 
trimony : Theſe are therefore to command you the ſaid tonftable 
to take and convey the ſaid A. F. to the houſe of correction at 
— in the ſaid county, and to deliver him to the keeper 
thereef, tegether with this warrant. And I do hereby command 
you the ſaid keeper of the ſaid houſe of correction, to receive 
the ſaid A. F. inte your cuſtody in the ſaid houſe of correttion, 
and him 147 to keep, until he Hall give ſuch ſecurity, 
c 


or enter into recognizance as aforeſaid, or be otherwiſe 


fark 


the ———— day of, &c. 
D. Bond to indemnify the pariſh. 


NOW all men by theſe preſents, that we A. F. 
5 the county of — gentleman, and A. S. 
of ——— yeoman, are held and firmly byund unto 
churchwardens, and — 
P in the ſaid county (in truft for the pariſhioners of 
the ſaid pariſh) in pounds of good and lawful money 6 
Great Britain, Yo be paid wee — or their ur 
attorney, their evecators, admhiniftatirs, or affigns : To which 
payment well and truly to be made, we bind ourſelves, and 
each of us, jointly and ſeverally, and our and each and every 
df ur heirs, rxtcntrs and ddminiſtrutor s, firmly by theſe pre- 
ms; Sealed With vur ſcali, and dated the 0 
an. fenr of the veign of car ſoorrtign l. 
George rhe third, if Great Britain, France, and Ireland, 
— 4 wth faith, am fo forth, am in the ehr 
De ndiflin bf this oh ir ſuch, that wherths R. M. 
La „an, Path arid” by her voluntary xa 
a Wr ring und upon dath, nee hi, 


c; Yuſtiees of Yhe pu in ant! J the faid county 7 
24 2.) Mw Arle fi 3 with rh, ad that the fai 240 
ap T 


— 


lawfully delivered from thence. Given under my hand and ſeal 


_ * — = 


overſeers of the poor of the pariſh | 


= _ 1 
— 2 — — — eos — — — — — 
mm_—_ m 
2 — 


— 


— 


n 
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Baſtards. 


is likely to be born a baſtard, and to be chargeable to the ſail 
pariſh , — and that the abovebounden A. F. is the fa 
ther 1 the ſaid child; [If it is after the birth, then ſay, 
that whereas A. M. of —— ſinglewoman, in her examing- 
tion taken in writing upon oath, before ——— one of his n. 
Jeſly's juſtices of the peace in and for the ſaid county, bath 
declared, that on the - day of —— now laſt paſt, a 
in the pariſh of in the county aforeſaid, f. 
the ſaid A. M. was delivered of a (male) baflard child, an 
that the ſaid baſlard child is likely to become chargeable to th 
faid pariſh of — and hath charged the abouelound A. F. 
with having gotten her with child 4 the ſaid baflard child, 
If therefore the ſaid A. F. and A. S. or either of them, their 
ar either of their heirs, executors, or adminiſtrators, ds ani 
Hall from time to time, and at all times hereafter, fully ard 
clearly indemnify and ſave harmleſs, as well the abguenamel 
churchwardens and overſers of the poor of the ſaid pariſh o 
and their ſucceſſors for the time being, as alſo all and 
fougular the other pariſhioners and inhabitants of the ſaid pariſh 
of - which now are, or bereafter ſhall be for the tim 
being, of and from all manner of cofls, taxes, rates, aſh] 
ments, and charges whatſever, for or by reaſon of the birth, 
education, and maintenance of the ſaid child, and of and frin 
all actions, fuits, troubles and other charges and demands what- 
fever, touching or concerning the ſame, that then this preſen 
obligation to be woid, otherwiſe of farce, 3 


Signed, ſealed, and delivered (having been g A. N 
firſt duly ſtamped) in the preſence of A. 8. 
A. W 


B. W. 


E. Recognizance for the reputed father to appear at 
the ſeſſions, and to abide ſuch order as ſhall be 
made; on 6 G. 2. c. 31. r 


Weſtmorland. E it remembred, that an the ———= day'if 
| | in the — year of the reign of 
| our lord George the third, of Great Britain, France, and he: 

land king, defenaer of the faith, and ſo forth, A. F. of TY 


in the county 4 oreſatd labourer, and A. 8. of —— „1 


county aforeſaid peoman, perſonally came before me J. P. eſſuin 


one of the juſtices of our ſaid lord the king, aſſigned to keep tht 

peace in the ſaid county, and acknowledged themſelves to owe ts 

our ſaid lird the king ; that is to ſay, the ſaid A. F. the ſum of 

| and the ſaid A. S. the ſum of : of good and 

law/ſul miney of (icat Britain, is be made and levied of yo 
: | 6 


Baſtards. 


jad 4 ond chattels, lands and tenements reſpeftively to the uſe of 
. (aid hid the king, bis beirs and ſucceſſors, if the ſaid A. F. 

* full mate default in the condition under written. 

* Whereas A. M. of ſingle woman, hath in and by 

* hr voluntary eraminatian, taken in writing and upen oath, be- 

ath firs ——— one of his majefty's juſtices of the peace in and for 

1 the ſaid county 9 declared that ſhe is with child, and 

fe that the ſaid child is likely to be born a baſlard, and to be charge- 

nd WW it ts the ſaid pariſh of —— and that the abovebounden A. 

„r. the father of the e {aid ebild; [If it is after the birth, 

. then ſay, /Fbereas A. M. of — nge woman, in and by 

J ler examination taken in writing upon oath, before me 

* me of bit majeſty : 7 of the peace in and fer the ſaid 

nd aunty, Bath declared that on the day of — now lafl 

1 bal, at in the pariſh of ——— in the county afore- 

ed ſaid, be the ſaid A. M. was delivered of a (male) baſtard” 
9 WY chile, and that the ſaid baſtard child is likely to become charge- 

MA FT Ju pariſh of - and hath charged the above- 

„A. F. with having gotten her with child of the 2 baſe 

5 terd child :] The condition of this recognizance is ſuch, that if 


the abovebound A. F. do and ſhall appear at the next general 
quarter ſeſſions [or, the next general ſeſſions ] of the peace to be 
hun for the ſaid county, and ſhall abide and perform ſuch or- 
der or orders as ſhall be made in purſuance of an ad paſſed in the 
eighteenth year of the reign of her late maje/ly queen Eliſabeth, 
concerning baſtards begutten and born out of lawful matrimony, 
ben this recognizance to be void, otherwiſe of force. 
Acknowledged before me 1 F ONE 


—_—— 
- 


> -J. ' Wo 


F. Warrant of the two next juſtices, for the mother, 
with. a ſummons for the reputed father, to make 
the order of filiation and maintenance; on the 
A.. 3. | | 


eſtmor land. +} To the conſtable of 
* nun 7 

IrHEREAS (information hath been made unto us — 
VV | two of his majeſty's juſtices of the peace in and for the 
ſaid trurty, one twwhererf is of the quorum, and both of us reſi- 
ding next unto the limits of the pariſh church within the pariſb 
of ——— in the ſaid county, as well upon the complaint of the 
churchwardens and overſeers of the poor of the ſaid pariſh, as on 
the oath of A. M. of fonglewoman, that on the ; 
day of — laft paſt, ſbe the ſaid A. M. was delivered of 
« (male) bud child at in the ſaid pariſh, and that 
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Baſtards, 


A, F. of i in the ſaid cotity, taylor, 1s the ather o 
tht ſaid baſtard child, thut the ſaid baftard child is ww 
8 living, and chargeable GA tei to become chargrable) 16 th 
id $OY1fþ of — ure therefore io command you 
2 8 1 A. M. brfore un, at the houſe 7 1 
S 
r — the afternoon s to be by as further a. 
2 tonebing the premufſes ; and that you ge — ther, 
wiito the ſaid A. F. that be may lihewife be ot the time and plan 
aforeſuid, to make his lawful defente : To the and that wid 
the wxamination of the cauſe and circumſlance, we may tl 
ö order therein, as t right doth appertatu. Aid what yu 
Hul do in the mnecution hereof, You are to male known wnts 
& the time and place aforefaid, Given wider aur binds 40 

feals, the === day of, bc. 


G. The order of filiation and maintenance is in 
ſerted before, in the bady of the title. 


H. Condition of a recognizance to hen n the 
10 
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next ſeſſions, after the order not pe 


* 


the 18 El. e. 3. 


- 


Wr. by an order under the hands and ſeal: 

| ths — 10% of bis majeſly's juftices of the peace fi 
the faid county, one wheresf is of the quorum, and both of u 
reſiding in ¶ or, next unto] the limits of the pariſb church willi 
the pariſh of = in the ſaid county A. F. of — in tt 
faid county, taylor, is . to be the reputed father of t 
baſtard child lately born of the body of A. M. of —— 
woman, at — in the ſaid pariſh of ſand then ſet 
' 82 was ordered therein further] And whereas th 
fad, A. F. hath not objetued nor performed the ſaid order: 

De condition therefore 7. Is Fecognizemee is ſuch, that if th 
abovebound A. F. Shall obſerve and perform the faid order, or foul | 
perſonally appear at the next general fe s of the peace, 1 it of 
holden in and for the ſaid couttty, all then and there abu e 
ſuch order as ſhall be then made by the court, toncerning the ſail 7. 
beftard child, if any ſueb order ſhall be then made ; and if 1 | 

order ſhall be then made or taken by the ſaid court, if tht 

feid A. F. to and all perform the order already by us made © 
fforefaid;, Then this recognizance to be void. 


Battery. See Aflault. 
Bawdy Houtes. See Lewdneſs, 
Beer. See Excite. 


Behaviour. See Sucety. 
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* Bent. 

＋ | 

— HERE As on the north-weſt coaſts of Eng- 
bw land, and eſpecially in the county of Lancaſter, 


2 he ſea is bounded, and the lands are prevented from be- 
of, Wn; overflowed, by large hills, the ſand of which is ſo 
ples BW coſe, that in dry weather it is thrown by the winds on 
e adjacent lands, to the damage thereof, and the danger 
tall Wa the inhabitants, who are expoſed thereby to the inun- 
„on of the ſea; to prevent which, the land owners are 
great charges, annually to plant and maintain a ſort of 


uh or ſnrub called fary or bent; but many diſorderly per- 
ſons pluck up and carry away the fame, to make matta 

d bruſhes : Therefore if any perſon without conſent of 
he owner, ſhall cut, pull up, or carry away any ftarr © 
xr bent off the ſaid hills on the north-weſt coaſts of Eng- 
und, on complaint thereof on oath to one juſtice, the 
offender ſhall be ſummoned, and on default of appearing, + 
he juſtice ſhall iſſue his warrant to apprehend and bring 
him before him; and being convicted on oath of one wit- 
neſs, or confeſſion, he ſhall forfeit 20s, half to the in- 
former and half to the owner of the bent, by diſtreſs; 
and for want of ſufficient diſtreſs, to be ſent to the houſe 
'f corretion for three months, to be kept to hard labour; 
and ſor a ſecond offence, to be committed to the houſe of 
nearer for one year, to be whipt and kept to hard 

ur, 2 

And if any ſtarr or bent ſhall be found within five miles 
of the ſaid ſand hills, the perſons convicted of having the 
lame in cuſtody ſhall forfeit 20s in like manner, and for 
vantof ſufficient diſtreſs ſhall ſuffer three months impri- 
ſonment, and hard labour in the houſe of correction. 

But this ſhall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea coaſts in the county of Cumberland. 15 & 16 G. 
. e. 33. f. 6, 7, 8. Fl 


TY 
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Bigamy, 


S bigamy in eur law ſeems for the moſt part to be 
uſed to ſignify the having of two wives ſuccellively 
one after the other, I ſhall take the liberty to transfer the 
offence which is commonly treated of coke this title unto 
the title Polygamy, which fignifies more properly the 
having two or more wives or huſbands at the ſame time, 


Black act. 


N order to avoid repeating the ſame regulations ſo many 

times over, as the offences hereunder mentioned art 
treated of under their reſpective titles in the different parts 
of this book; it is thought proper, to inſert here at large, 
the whole law relating to them all together, and to refer 
from thence to this title for the knowledge of the ſever 
particulars, 

By the 9 G. 2. c. 22. (commonly called the Walthan 
black act, occaſioned by the enormities committed in Ep- 
ping foreſt near Waltham in Effex, by perſons in diſguiſe, 
or with their faces blacked) which act is required to be 
read at every ſeſſions and leet; and by the 6 G. 2. c. 37. 
and the 10 G. 2. c. 32. which by ſeveral continuances were 
in force till Sept. 1, 1757, &c. and finally by the 31 G. 2. 
c. 42. were made perpetual; and alſo by the 27 G. 2.6 
15. it is enacted as followeth : 

If any perſon or perſons, being armed with ſwords, 
fire-arms, or other offenſive weapons, and having his ar 
their faces blacked, or being otherwiſe diſguiſed, ſhall 
(1) appear in any foreſt, chaſe, park, paddock, or grounds 
incloſed with any wall, pale, or other fence, wherein any 
deer have been or ſhall be uſually kept; or (2) ay 4 war- 
ren or place where hares or conies have been or ſhall be 
uſually kept; or (3) in any high road, open heath, com- 
mon, or down; or (4) ſhall unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any re! or fallow deer; ot 


(5) unlawfully rob any warren or place where conies or 
hares are uſually kept; or (6) ſhall unlawfully fteal or 
take away any fiſh out of any river or pond : Or if am 


perſon 
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perſon or perſons (that is whether armed and diſguiſed or 
wt) ſhall (7) unlawfully and wilfully hunt, wound, 
kill, deſtroy, or ſteal any red or fallow deer, fed or kept 
in any places in any of the king's foreſts or chaſes, which 
ire or ſhall be incloſed with pales, rails, or other fences; 
or in any park, paddock, or grounds incloſed, where 
deer have been or ſhall be uſually kept; or (8) ſhall un- 
|nvfully and maliciouſly break down the head or mound 
of any fiſh pond, whereby the fiſh ſhall be loſt or de- 
froyed; or (9) ſhall unlawfully and maliciouſly kill, 
maim, or wound any cattle; or (10) cut down or other- 
wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ſet fire to any houſe, barn, 
or outhouſe, or to any hovel, cock, mow, or ſtack of 
corn, ſtraw, hay, or wood ; or (12) ſhall wilfully and 
maliciouſly ſhoot at any perſon in any dwelling houſe or 
other place; or (13) ſhall knowingly ſend any letter 
without any name ſubſcribed thereto, or ſigned with a 
fQitious name, demanding money, veniſon or other valu- 
1 able thing; [or threatning to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or grain, hay or ſtraw; 27 G. 2. 
Y . I5,] or (14) ſhall forcibly reſcue any perſon being law- 
4 fully in, cuſtody of any officer or other perſon, for any the 
* ſaid offences; or (15) ſhall by gift or promiſe of money, 
7 
re 
2 


ar f = £. © Þf 


or other reward, procure any of his majeſty's ſubjects to 

join him or them in any ſuch unlawful act; or (16) ſhall 

unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any ſea bank, whereby any lands 
8 ſhall be overflowed or damaged; or (17) ſhall unlawfully 
a and maliciouſly cut any hop- binds growing on poles in any 

plantation of hops; or (18) ſhall wilfully and maliciouſly 
ſet on fire, or cauſe to be ſet on fire, any mine, pit, or 
Fi delph of coal, or cannel coal : 5 

Every perſon ſo offending, being thereof lawfully con- 

0 ried (in any county in England) thall be adjudged guilty 
he of felony, and ſhall ſuffer death as in cates of felony, 

vithout benefit of clergy ; but not to work corruption of 
blood, nor forfeiture of lands or goods. 


5 Note; I have added the words above (whether armed and 

5 6/ruiſed or nat) to obviate an error which runs thro' moſt | 
or ot the books, in a very material part of this ſtatute, They 9 
90 ſuppoſe that a perſon muſt be armed and diſguiſed to 
x commit any of the offences abovementioned, even the | 


kndung of a threatning letter, or perſuading another to be 
; P 2 an 
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an accomplice; whereas it ſcemeth ſomewhat clear, that 
to be armed and diſguiſed is only neceſſary to conſtitute 
any of the fix firſt offences, and that any perſon whatſo- 
ever may be guilty of any of the other following offences, 
whether armed and difguiſed or not. 

Accordingly, in the caſe of K. v. Baylis and Reynlt, 
7. & 6. 2. The indictment was, that the defendants at 
Ledford in the county of Hereford, being armed with of. 
fenſive weapons, and having their faces blacked, and be- 
ing diſguiſed, did feloniouſly appear in the high road there, 
againſt the form of the ſtatute. The evidence was, that 
there was a great number of rioters aſſembled with intent 
to cut down ſome turnpikes ſet up in that county, and 
the priſoners were at the head of them, with their faces 
blacked ſo as it could not be known who they were, hay. 
ing on womens gowns, Caps, and ſtraw hats, and each 
an axe in his hand, and they advancing foremoſt were 


taken by the conſtables then afſembled by the juſtices; 


and after they were taken and confined, the reſt of the 
rioters did cut down the turnpikes. Lord Hardwicke Ch. |, 
directed the jury thus: The ſeveral facts mentioned in the 
act are not to be taken as being parts of the ſame offence, 
but are every of them ſeveral offences; and this is a direct 
feparate crime from the reſt, It is a fingle crime, and is 
for appearing in the high road with faces blacked, and 
being otherwiſe diſguiſed. All the other matters proved 
are put as circumſtances, but were properly enough given 
in evidence, in order to ſhew the nature of the fact. 
Therefore if upon the evidence you believe the priſoners 
did appear in the high road with their faces blacked, that 
is ſufficient within the act, or that they were otherwiſe 


diſguiſed, you are to find them guilty. The jury imme- 


diately, without going out of court, found them guilty; 
and they were ordered for execution. Caſes in the time of 
lord Hardwicke. 291. 


And for the more eaſy and ſpeedy bringing the offenders 
to juſtice, if any perſon ſhall be charged with being guilty 
of any the faid offences, before any two juſtices where the 
offence ſhall be committed, by information of one or more 
credible perſons on oath by them to be ſubſcribed, the ſaid 


juſtices ſhall forthwith eertify under their hands and ſeals, 


and return fuch information to one of the principal ſecre- 
taries of ſtate; who ſhall lay the ſame, as ſoon as conve- 
niently may be, before the king in his privy council: 
whereupon the king may make order in ſuch his council, 

requiring 


Black att. 

requiring the offender to ſurrender himſelf in forty days, to 
any of the juſtices of the king's bench, or to any juſtice 
of the peace, to the end that he may be forthcoming to 
anſwer the ſaid offence aceording to due courſe of law; 
which order ſhall be forthwith tranſmitted to the ſheriff 
of the county where the offence was committed, and ſhall 
(in fix days after receipt thereof) be proclaimed by him 
or his officers, between ten and two of the clock, in the 
market places, on the market days, of two market towns 
in the county, near the place where the offence was com- 
mitted; and a true copy of ſuch order ſhall be affixed up- 
on ſome publick place in ſuch market towns: And if 
ſuch offender ſhall not ſurrender himſelf purſuant to ſuch 
order, he ſhall from the day appointed for his ſurrender, 
be adjudged convicted and attainted of felony, and ſhall 
ſafer pains of death, as in caſe of a perſon convicted and 
Mfinted by verdict and judgment of felony, without be- 
nefit of clergy. And the court of king's bench, or judges 
of aſſize, on producing to them ſuch order in council, 
under the ſeal of the ſaid council, may award execution 
accordingly. 

And it any perſon, after the time appointed for ſur- 
render ſhall be expired, ſhall conceal, aid, abet, or ſuccour 
fuch offender, knowing him to have been ſo charged, and 
to have been required to ſurrender himſelf oy order, 
and ſhall be,lawfully convicted thereof; he ſhall be guilty 
of felony without benefit of clergy. 

But this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter of juſtice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courſe of 
law: And if he be taken and ſecured before the time of 
ſurrender, he ſhall have his trial by due courſe of law. 

And the inhabitants of the hundred ſhall make ſatiſ- 
faction (not exceeding 2001) for the damages ſuſtained 
by the killing or maiming of cattle; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood ; breaking or cutting down the bank of any ri- 
ver, or any ſea bank, whereby any lands ſhall be over- 
flowed or 1 N cutting hop-binds growing on poles 
in any plantation of hops; ſetting on fire, or cauſing to 
be ſet on fire, any mine, pit, or delph of coal or cannel 
coal; the ſame to be rateably taxed and levied, as in caſes 
of robbery by the ſtatute of 27 El. c. 13. 

But no perſon ſhall be enabled to recover damages, un- 
leſs he ſhall by himſelf or ſervant, in two days after the 


of 2 | damage 
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hundred, whether he knows the perſon or perſons that 


feſſing ſhall be bound by recognizance to proſecute the 


hundred ſhall not be liable. 


Black att. 


damage done, give notice of the offence unto ſome of th, 
inhabitants of ſome town, village, or hamlet near to the 
place where the fact was committed; and ſhall, in fou 
days after ſuch notice, give in his examination on oath, 
or the examination on oath of his ſervant who had the 
care of the ſame, before a juſtice inhabiting in or near the 


committed the fact, or any of them; and if upon ſuch 
examination it be confeſſed, that the examinant knoy; 
the ſaid perſons or any of them, then ſuch perſon con. 


offender by indictment or otherwiſe — to law, 
And if an offender be apprehended and Jawfully con. 
victed, in fix months after the offence committed, the 


And the action ſhall not be commenced but within one 
year after the offence committed. 

And if any perſon ſhall apprehend, or cauſe to be con. 
victed, any ſuch offender abovementioned, and ſhall be 
killed, or wounded ſo as to loſe an eye, or the uſe of an- 
limb, in apprehending or ſecuring, or endeavouring to 
apprehend or ſecure any ſuch offender ; on proof thereof 
made at the ſeflions where the offence was committed, or 
the party killed or wounded, by the perſon fo apprehend- 
ing or cauſing the. offender to be convicted, or the per- 
ſon ſo wounded, or the executors or adminiſtrators of the 


party killed, the roms ſhall give a certificate thereof to 


the perſon wounded, or the executors or adminiſtrators 
of the perſons killed ; by which they ſhall be intitled to 
Teceive of the ſheriff 501, to be allowed in his accounts; 
which he ſhall pay in thirty days from the time the certi- 
ficate ſhall be ſhewed to him, on pain of forfeiting to the 
party 101, for which, and for the penalty, the party may 
bring his action. 


Black lead. 


1 T having been found by experience, that wad, or black 
cawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly in the caſting 
of bomb ſhells, round ſhot, and cannon balls, and that 
the ſame hath been diſcovered in one mountain or ridge : 
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hills only in this realm, and great deſtruction having been 
made thereof of late years by evil diſpoſed perſons ; there- 

fore it is enacted, that every perſon who ſhall unlawfully 

break, or by force enter into, any mine or wad hole of 

wad or black cawke, commonly called black lead, or into 

any pit, ſhaft, or vein thereof ; or ſhall unlawfully take - 
and carry away from thence any wad, black cawke, or 

black lead ; or ſhall aid, hire, or command any perſon to 

commit any the faid offences, ſhall be guilty of felony, 

and the court or judge may order him to be committed to 

priſon, or the houſe of correction not exceeding one year, 

to be kept to hard labour, and to be publickly whipt by 

the common hangman, or by the maſter of ſuch houſe of 

correction, at the times, and places, and in ſuch manner 

a5 the court ſhall. think proper; or he may be tranſported 

for a term not exceeding ſeven years; and if he ſhall vo- 

luntarily eſcape, or break priſon, or return from tranſpor- 

tation before the time, he ſhall be guilty of felony without 

benefit of clergy. 25 G. 2. c. 10. / 1. 

And if any perſon ſhall buy or receive any ſuch wad, 
knowing the ſame to be unlawfully taken and carried 
away as aforeſaid, he ſhall be guilty of felony, and be 
liable to all the penalties inflicted by the laws on perſons 
knowingly buying or receiving ſtolen goods, % 3. 


Blaſphemy and p2ofaneneſs. 


I, LL blaſphemies againſt God, as denying his being Blaſphemy, 
A or providence ; and all contumelious reproaches of 
Jeſus Chriſt ; all profane ſcoffing at the holy ſcriptures, or 
expoling any part of them to contempt or ridicule ; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the peo- 
ple with falſe denunciations of judgments ; and all open 
lewdneſs groſsly ſcandalous—are puniſhable by fine and 
impriſonment, and alſo ſuch corporal puniſhment as to 
the court ſhall ſeem meet, according to the heinouſneſs of 
the crime, 1 Hat. 6, 7. , | 
2, Alſo ſeditious words, in derogation of the eſtabliſſi- Deprav ng = 
ed religion, are indictable, as tending to a breach of the 2 f 
peace, 1 Haw, 7. | 
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Denying the 3. No perſon ſhall have any benefit of the toleratiq 
* act, who ſhall deny in his preaching or writing, the doc. 
trine of the bleſſed Trinity, as it is ſet forth in the 39 a. 
| ticles. 1 . ſeſſ. 1. c. 18. , 17. 
Reprefenxiog the 4. If any perſon ſhall in any ſtage play, interlude, they, 
«city in Rage may-game, or pageant, jeſtingly or profanely ſpeak or ut 
as the holy name of God, or of Chriſt Jeſus, or of the Ha) 
Ghoſt, or of the Trinity ; he ſhall forfeit 101, half to the 
king, and half to him that ſhall ſue. 3 J. c. 21. 
Chriftians de- 5. If any perſon having been educated in, or at an 
3 chri- time having made profeſſion of the chriſtian religion in thi 
moet realm, ſhall by writing, printing, teaching, or adviſe 
ſpeaking, deny any one of the perſons in the holy Trinity v 
be God; orſhall aſſert or maintain there art more gods thay 
one ; or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptures to be of divine authority ; and ſhall be cou- 
victed thereof, in any of the courts at VMeſiminſter, ot u 
the aſſizes, on the oaths of two witneſſes, he ſhall for the 
firſt offence be incapable to have any office eccleſiaſtical 
civil, or military, (unleſs he ſhall renounce ſuch opinion in 
the court where he was convicted within four months ate 
ſuch conviction) ; and for the ſecond offence he ſhall be 
diſabled to be plaintiff, guardian, executor, or adminiſt- 
tor, to take any gift or legacy, or te bear any office, ani 
ſhall be impriſoned for three years. 9 & 10 . c. 32. 
But no perſon ſhall be proſecuted for any words ſpoken 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the profecu- 
tion of uch i be within three months after ſuch in- 
formation. id. N 
— amund 6. M. 1 G. 2. X. and Curl. An information was exhi- 
1 bited by the attorney general, againſt Edmund Curl, for 
printing and publiſhing two obſcene books, the one ſtylet 
The nun in her ſmack ; the other, The art of flogging ; ſetting 
© © out the ſeveral lewd paſſages, and concluding againſt the 
peace. And of this the defendant was found guilty, It was 
moved in arreſt of judgment, that however the defendant 
may be puniſhable for this in the ſpiritual court, as an ol. 
fence againſt good manners; yet it cannot be a libel, io 
which he is puniſhable in the temporal courts, But after 
long debate and conſideration, the court at laſt gave it s 
their unanimous opinion, that this was an offence proper- 
ly within their juriſdiction ; they ſaid, that religion 1s 2 
part of the common law, and therefore whatever is an 0t- 
fence againſt that, is evidently an offence againit the con- 


3 mon 


T 1 a” * ta RY Www A wy wy Xxx 


Blaſphemy and/p2ofaneneſs. 


mon law. And the defendant was ſet in the pillory. Str. 
788. 1 Barnardiſt. 29 


miracles of our Saviour. And attempting to moye in ar- 
ret of judgment, the court declared they would not ſuffer 
it to be debated, whether to write againſt chriſtianity in ge- 
veral was not an offence puniſhable in the temporal courts 
at common law: They deſired it might be taken notice 
of, that they laid their ſtreſs upon the word general, and 
did not intend to include diſputes between learned men up- 


on particular controverted points. The next term he was 
y th brought up, and fined 251 for each of his four diſcourſes, 
han to fuſer a year's impriſonment, and to enter into a recog- 


nizance for his good behaviour during his life. himſelf in 
3000], and 20001 by others. Str. 834. 


Saviour, an 
pay him divine honours, was ſentenced to be ſet in the 
pillory, vnd to have his tongue bored thro' with a red hot 
iron, and to be whipped, and ſtigmatized in the forehead 
with the letter B. - 


writing, printing, and publiſhing a certain malignant, 
profane, and . libel, intitled, The free inqui- 
« rer,” tending to blaſpheme Almighty God, and to ridi- 
cule, traduce, and diſcredit the holy ſcriptures ; and on 
conviction, he was ſentenced by the court, to ſuffer one 
month's impriſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his head, with theſe 
words, “ For blaſphemy ;*”* then to be kept in the houſe 
of correction to hard labour for one year, and at the ex- 
piration of the year, to be remanded to Newgate, and to 
ind ſecurity for his good behaviour during life, himſelf 
oy and two ſureties in 500 each; and to be fined 
s 8d. 


reſlels of war, being guilty of profane oaths, curſings, 
execrations, drunkenneſs, uncleanneſs, or other ſcanda- 
lous actions, in derogation of God's honour, and corrup- 
tion of good manners, ſhall incur ſuch puniſhment 25 a 
2 martial ſhall think fit to impoſe. 22G. 2. -. 33. 
t. 2. 
For profane curſing and ſwearing, ſee title Sea . 


-— + 


7. E. 2 G. 2. K. and IVoolfteg. He was convicted on cafe of Thomas 
four informations, for his blaſphemous diſcourſes on the Woelfton. 


8. In the year 1656, James Nayler for perſanating our cafe of James 
i ſuffering his followers to worſhip him, and Nayler. 


9. H. 2 G. 3. KX. and Aunet. An information was ex- Cafe of Peter 
hibited by the attorney general againſt the defendant for e. 


10. All perſons in or belonging to his majeſty's ſhips, or Nay. 


J 
| 
| 
0 
{ 


- 
—_— — 


| F any book ſhall be taken or otherwiſe loſt out of ay 
1 parochial library; any juſtice may grant his warrat 


to ſearch for it; and if it ſhall be found, it ſhall by orte 
of fuch juſtice be reſtored to the library. 7 Ann. c. 14 


7. 10. FINE 
. Books popiſh. See Poperp. 
Brandy. See Excfſe. 
Brafs. See Pewter. 
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IHE ſtatute of the 31 G. 2. c. 29. repeals all the 
former laws relating to the aſſize of bread, and r:- 
enacts the ſame, with additions and amendments, Which, 
throughout the whole, is a very regular and judicious ad; 
ſo that the author hath nothing more to do than to abridg 
the ſame in the order as it ſtands : not being able, in point 
of method, to alter it for the better. 

1. To the intent that a plain and conſtant rule and me- 
thod may be duly obſerved, in making and aſſiz ing of the 
ſeveral ſorts of bread which ſhall be made for ſale, in any 
place where an aſſize ſhall be thought proper to be ſet ; it 
is enacted, that it ſhall be lawful for the court, or for the 
perſon or perſons herein authorized to ſet the aſſize a 
bread, to ſet or aſcertain in any place within their juri- 
diction, the aſſize and weight of all ſorts of bread which 
ſhall be made for ſale, or expoſed to ſale, and the price to 
be paid for the ſame, when and as often as they ſhall think 
10 to Proper. 31 G. 2. c. 29. / 2. 
dhe ies ofcors, 2. And therein refpect ſhall be had to the price, which 

the grain, meal, or flour ſhall bear, in the market 
— — or near to the places for which ſuch aſſize (hal 
et. id. 

3. And making reaſonable allowance to the bakers fo 
their 2 labour and profit, as they ſhall deem pro- 
per. 8 - 


Power to fet the 
affize. 


Allowance to the 
bakers, 


4. Where 
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4. Where an aſſize ſhall be thought proper to be ſet, no Penalty of diſo- 1 
perſon ſhall make for ſale, or ſell, or expoſe to or for ſale, ud be . 
any ſort of bread, except wheaten and houſhold, (other- 
wiſe brown bread), and ſuch other forts of bread as-ſhall 
de allowed in the aſſize: but where it hath been uſual to 
as WW make, or the perſons ſetting the aſſize ſhall allow the 
ran WY making of bread, with the meal or flour of rye, barley, 
der cats, beans, or ,peaſe, or of any ſuch different ſorts of 
lan mixed together; the ſame may be there made and 
ſold accordingly : And if any perſons ſhall offend in the 
premiſſes, and be convicted thereof by confeſſion or oath 
of one witneſs, before any magiſtrate or juſtice within 
the limits of their juriſdiction; he ſhall forfeit not exceed- 
ing 40s, nor leſs than 20s. / 3. 
5. And in every place where an aſſize ſhall be thought Tables of aſliz: 
proper to be ſet; the aſſize and weight of the ſeveral forts 
* of bread which ſhall be there made, ſhall be ſet according 
to the following tables : 
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Bread. 


+ | Weight. Price. 


wheat 

i a. [The penny loaf. Quartern loaf, | Half . Peck loaf. 
t. 2 eas Houthola — Houſhold [Half — Fork Houſhold 

4, os. dr.] oz. dr.. d. | 8s. d.. d. % 4424s 4 

een e 
| 135 67 3/1 ojjo gz! 2 13]1 73] 4 34} 3 21 
* 165 57 21% 102 2 1 71/4 43] 3 31 
n 3 — 1 
4 1915 216 16 [ 0 02 3184 5[3 4 
10. 105 1613 [l 14 0 10H} 2 3 1 814 713 5 
1 231415] 61wW0ſr 20 102 4194 8]3 6 


In the firſt column is the price of the buſhel of wheat 
IVinche/ter meaſure, from 2s 9d, to 14s 6d a buſhel, 
the allowance of the magiſtrates or juſtices to the baker 
for baking being included ; and in the next two columns 
are the weights of the ſeveral loaves: Then in the other 
columns are the prices. So that, for example, if the 
price of wheat is 5s a buſhel, and the magiſtrates al- 
lowance 18 6d to the baker for baking; then oppoſite to 
6s 6d in the firſt column, will be found the weight and 
prices of the ſeveral loaves. 

And as the weight of the penny loaf is here only ſpe- 
cihed, the weight of larger loaves may be eaſily aſcer- 
tained by addition; as for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much as the penny 
loaf, the ſixpenny loaf fix times as much, and the eigh- 
teen penny loaf eighteen times as much. 

Note, the wheaten loaves are three fourths of the weight 
of the houſhold loaves; and if the magiſtrates or juſtices 
{hall think fit to allow any of the white loaves of the price 
of one penny or two pence, they are to weigh three fourths 
of the weight of the wheaten loaves of the ſame 0” 
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And note, that the prices of the houſhold loaves ag 
always three fourths of the prices of the wheaten loaves; 
and where it ſhall be thought proper to allow of half- qua- 
tern loaves, the prices of ſuch loaves (if fold ſingly) ar 
to be half a farthing higher than is allowed by this table, 
when it ſhall ſo happen that the farthing is ſplit. 

And magiſtrates and juſtices being to ſet the aſſize and 
fix the price of the ſeyeral loaves of bread, having reſpect 
to the price which the grain, meal, or flour, of which the 
fame are made, ſhall. bear in the market; but no proviſion 
being made how they ſhall know what price the reſpec- 
tive ſorts of meal and flour ſhould be eſteemed to bear, in 
proportion to the price of wheat; they are therefore to 
take notice, that the peck lcaf of each fort of bread is tv 
weigh when well baken, 17 Ib. 6 oz. averdupois weight 
(which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the Teſt in proportion; and that every 
ſack of meal or flour is to weigh 2 cwt. and 2 qrs. neat; 
and that from every ſack of meal or flour there ought to 
be produced, on the average, 20 ſuch peck loaves of 
bread; and, by obſerving the ſaid rule, magiſtrates and 
juſtices may at all times know if the baker hath more or 
leſs than the allowance they intend to give him, 


T KB L. E II. 


Of the 'aſlize and price of bread made of the ſeveral 
grains here under mentioned. 


This table is divided into three columns. Column 1, 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to 
ſerve either for the JYinche/ter buſhel of rye, barley, oats, 


beans, maſlin (otherwiſe miſcellany, conſiſting of two 


thirds wheat and one third rye); the price of either of 
which buſhels in the market being known, the magiſtrates 
are to add the intended allowance thereto ; the amount of 
which being found in column 1. the weight which the 


| loaves ought to be will be found under the column N* 2, 


and the price of the reſpeQive peck loaves (which aro to 
weigh 17 lb. 6 oz. each) under Nꝰ 3, | 
Example: When the price of the buſhel of barley in 
the market, with the allowance to the baker is 48, look 
for that ſum in column 1, and under their reſpective titles 
in the ſame line will be found the weights which the * 
4 vera 
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eral aſſize barley loaves ſhould be of, and the price of 
the peck barley loaf ;. and fo of each of the other ſorts. 


for fale, of peaſe only; the affize and price thereof are to 
te ſet and fixed from the bean columns: and where bread. 
« ordered to be made for ſale, of a coarſe fort of maſlin 
a miſcellany grain, conſiſting of one third rye, one third 
barley, and one third either peaſe or beans, the aſſize 
ud price thereof are to be ſet and fixed from the barley 
columns. 


Note alſo, that this table is framed for bread to be made 


bran or hull thereof only, 


Note, where bread is allowed at any time to be made 


of the whole r of the ſaid ſeveral grains, except the 
t 
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6, Every aſſige which ſhall be ſet, in any city, town Aſce tobe ſet 
corporate, hundred, diviſion, liberty, rape, or wapen- i" 


take, fhall be ſet in averdupois weight, and not troy 
weight ; and in the proportions directed by the ſaid ta- 
bles, ox as near as may be; and the ſaid tables ſhall ex- 
tend as well to ſuch bread which ſhall be made of the 
four of wheat mixed with the flour of other grain, as 
alſo to bread which ſhall be made with the flour of other 
grain than wheat, which ſhall be publickly allowed in 
any place to be made into bread ; and the affize of all 
ſuch mixed bread ſhall be ſet as near as may be according 
to the ſaid tables. 


and flour, allowed to be made into bread, ſhall bona fide 


grain, meal, and flour ſhall be publicly ſold during the 
whole market, and not at particular times thereof, or on 

icular contracts only, ſhall from time to time be given 
u and certified on oath, on ſome certain day in every 
week, as the court of mayor and aldermen ſhall appoint, 
by the meal weighers of the ſaid city or ſuch other per- 
ſons as the ſaid court ſhall direct; and thall alſo, on fome 
certam day in every week ta be appointed by the faid 
court, be entered h ſuch meal weighers or other perſons 


«| „ 
18 12 <a 


de appointed as aforeſaid, in writing under their hands, 
a ome book for that purpoſe to be provided by the ſaid 
= city, and kept at the town-clexk's office. And the next 


Gay after every ſuch price ſhall be ſo given in and certi- 
ad, the aſſize and weight of all forts of bread to be fold 
w expoſed to ſale, and the price to be paid for the ſame, 
hall (ram time to time be ſet by the ſaid court, if then 
ltting ; if not, then by the mayor of the ſaid city. And 
the afſize ſo ſet ſhall take place from ſuch time as the faid 
court ſhall order, aud be in force for the ſaid city of Lan- 
an and the liberties thereof and the weekly bills of mor- 
taity (the city of ne. and liberties thereof, the 
borough of Sauthavark, and weekly bills of martality in 
the county of Surrey excepted) until a new or other aſſize 
n London ſhall be ſet. And after the ſetting of every 
luch aflize by the ſaid court, or by the mayor when the 
laid court ſhall not fit, the aſſize ſo ſet (hall, with all 
convenient ſpeed be made publick, in ſuch manner as the 
kid court ſhall direct. But before any advance or reduc- 
ton ſhall in any week be made by the ſaid court or 
mayor, in the price of bread ; the meal weighers or ſuch, 
ather perſons as aforeſaid appointed to make return of the 

Vol. I. 2 prices 
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7. The prices which the ſeveral kinds of grain, meal, Prices of gain 
ſell for in the markets or places in Londen, where ſuch © 
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prices of grain, meal, and flour, ſhall leave in writiy, 
- at the common hall of the company of bakers, a copy (i 
of every return ſo made and entered by them as aforeſaid, 
ſome time of the ſame day on which they ſhall make th 
faid return and entry : to the-intent that the ſaid company 
may, in the morning of the next day after every ſuch n- 
turn and entry ſhall be made, and before any aſſize ſhal 
be ſet, have an opportunity to offer to the ſaid court q 
mayor reſpectively, all fuch objections as they ſhall think 
fit, againſt any advance vr reduction being that day made, 
6 


How * other ei- 8. The court of mayor and aldermen of every other 
ee City where there ſhall be any ſuch court, and when ſuch 


"6 court ſhall fit; and where there ſhall be no ſuch court, 
or being any ſuch, when the ſame ſhall not fit, the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates of every 
fuch other reſpeCtive city; and in towns corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or 
borough ; or two juſtices in ſuch towns and places where 
there mall be no {ach mayor, bailiffs, aldermen, or chief 
magiſtrates ;' ſhall and may from time to time as ther 
ſhall be occaſion, cauſe the reſpective prices which the t 
4 ſeveral ſorts of grain, meal, and flour (fit to make the af - 
different ſorts of bread allowed there) ſhall bona fie (ell * 
for in the reſpective publick markets in or near to ſuck be 
place, during the whole market, and not at particular 10 
times thera? or on particular contracts only, to be given = 
in to them and certified upon oath, in ſuch manner, and Wiſh: 
by ſuch perſons, and on ſuch day in every week, as they ud 
ſhall reſpectively appoint, And the price which ſhall be Bt: 
ſo certified, ſhall be entered by the perſons who ſhall ct. vit 
tify the ſame, in books to be provided and kept by them :f 
for that purpoſe. And within two days after every ſuch Wm: 
price ſhall be ſo returned, the aſſize and weight of breat WWW: 
for ſuch place, and the price to be paid for the ſame, 
ſhall be ſet by ſuch court or magiſtrates reſpeCtively 3 G 
aforeſaid. And the aſſize ſo ſet ſhall commence on fuci Wine 
day in every week, and be in force for ſuch time not ex. 1 
cceling ſeven days from the ſetting of ſuch aſſize, as ſuc! Ide 
court or magiſtrates reſpectively ſhall direct. . 7. 
How bi viies 9. If two juſtices of counties at large, ridings, or d. Wie, 
en counties viſions, ſhall at any time think fit to ſet an afſize of 
I head, for any place within the limits of their juriſdic- 


tion; in ſuch caſe, it ſhall be lawful for ſuch two ju! 


tices, to cauſe the price which grain, meal, and flour * = 
| | 2 | 


- * | 
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tn make the ſeveral ſorts of bread that ſhall be made for 
ſale in any ſuch place) ſhall bona fide ſell for in the re- 
ſpeRive publick corn market or markets in or near any 
ſuch place, during the whole market, and not at any par- 


* rular times thereof, or on ſpecial contracts only, to be 
y ven and certified on oath to them at their reſpective 
al 


places of abode, on ſuch day in every week as they ſhall 
point, by the clerks of the market or markets in or 
near ſuch places, or ſuch other perſon as they ſhall for 
that purpoſe appoint. And the price ſo returned ſhall be 
entered by the perſons ſo returning the ſame in books to 
de provided by them and kept for that purpoſe, And 
within two days after ſuch return, the aſſize may be by \ 
them ſet for every ſuch place, for any time not exceeding 
14 days from the ſetting thereof. And the aſſize ſo ſet 
from time to time, ſhall commence and be in force at 
ſuch time after every ſuch ſetting thereof and be made pub- 
lick in ſuch places for which the ſame ſhall be ſo ſet, in 
ſuch manner as the juſtices who ſet the ſame ſhall direct. 

8 , 
10. Any maker of bread for ſale in any ſuch other city, Bakers may in- 
town corporate, borough, or place, where the aſſize ſhall — the cont 
at any time be thought proper to be ſet, ſhall have liberty 
at all ſeaſonable times, in the day-time, the next day after 
ſuch returns ſhall be made and entered as aforeſaid, to ſee 
the ſaid entry, without paying any thing for the ſame; 
to the intent every ſuch maker of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 
is aforeſaid, to offer to any ſuch court, mayor, bailiffs, 


ie) alermen, or other chief magiſtrate or magiſtrates, or ju- 
be lies as aforeſaid, who ſhall think fit to ſet ſuch aſſize 
ere vithin their reſpective juriſdiction, and before any ſuch 
em 


atze ſhall be ſet, ſuch objections as he can rea 0 


ich make againſt any advance or reduction to be made in ſu 
ze ſo to be ſet as aforeſaid. / 9. 
re, 11. No baker of bread for ſale ſhall be liable to pay Bakers to pay no 


ay fee, gratuity, or reward, to any perſon for or by fr ee. 


means of any aſſize to be ſet. J. 10. Form of the re- 
12. The form of the return or certificate ſhall be to turns to be made. 
the effect following. 


4 Le prices of grain, meal, and fat, as ſold in the 

ic- corn market in in the — - of ——— the 

ul- n een day of . 

(fit | 

to de beſt wheat at — — by the buſhel. 
the ſecond at — — by ditto, 


22 The 


. 
N 
| 

1 


— — — —_— 
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The third at 


Form of publica- 
tion of the aſſize 
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The beſt wheaten flour at 
Houſhold flour at 


Rye at —— 


— — — 
— 


— . — — 


Rye meal or flour at — — 


Barley at 
Ses meal at 


White peaſe at 
White pea flour or meal at 
Beans at 
Bean meal or flour at 


— 
— — 


To every of which returns the perſons appointed 9 
make the ſame ſhall ſign their names or marks. . II. 
13. When an aſſize ſhall be ſet, the fame ſhall x 


Qatmeal at — — — 


made publick in the form or to the effect following: 


for to take place 
the day of now nen 
enſuing, and to be in force — 
the ſaid of —, 


And in places where penn [7 two-penny, fſax-penay, 
twelye-penny, and eighteen- penny loayes, 


as followeth: 


The penny loaf wheaten is to weigh 
Ditto houſhold is to weigh 


The two- penny loaf wheaten is to 
weigh — — 
Ditto houſhold is to weigh — 


The ſix- penny loaf wheaten is to 
weigh — — 
Ditto houſhold is to weigh — 


The twelve- penny loaf wheaten is | 


to weigh 3 


* 


Ditto houſhold is to weigh * 


The eighteen- penny loaf wheaten 
is to weigh — — 
Ditto houſhold is to weigh —— 


| 


? 


| Ib, 


, 
* 


1} be mat 


| 02 
; 


| 
| 
ö 
| 


* — 


| 


To wit, ? The aſſize of bread ſet the ij 
of 


&, 
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And in places where — half-peck, and peck 
aves be made, then as follows : 


0 | 

| peck loaf | Ib. oz. | dr. | 8. | d. 

; wheaten is and is to be 

| to weigh ſold for 

J Ditto houſ- and is to be 

iſhel hold is to | ſold for 

— weigh | 

FR | | 

d to And the half peck and quarter of a peck loaves of 


eaten and houſhold bread are to weigh, in 2 
o the weight a peck loaf of wheaten or houſhold bread 
ught to weigh; and to be ſold accordingly in proportion. 
nd when any bread ſhall be ordered to be made with the 
al or flour of rye, barley, oats, peaſe or beans, either 
one, or mixed with the meal or flour of any other grain; 
te atze of ſuch bread ſhall be made publick, in ſuch 
hanner as the magiſtrates or juſtices, who ſhall ſet ſuch 
ze, ſhall from time to time direct. ,. 12. 

14. In places where any ſix- penny, twelve-penny, and 
lghteen-penny loaves ſhall be allowed to be made or ſold, 
o peck, half peck, or quarter of a peck loaves ſhall be 
lowed at the ſame time to be made or ſold; to the in- 
tent that one of thoſe ſorts of loaves may not be fold, de- 
benedly or otherwiſe, for the other ſort thereof, to the in- 
Jury of unwary people : on pain that every one offending 
In the premiſſes ſhall forfeit not exceeding 40s, nor leſs 
han 20 s, as the magiſtrate or juſtice before whom ſuch 
fender ſhall be convicted ſhall thihk fit. f 13. 


ball in their ſeſſions think fit to aſcertain, that any hun- 
red or other place within ſuch diviſion ought to be eſti- 
mated as of or in any one particular hundred, riding, or 
Wviſion of any ſuch county, riding, or diviſion, in order 
that the aſſize of bread which ſhall be ſet for ſuch parti- 
cular hundred or place may extend to or compromiſe ſuch 
other hundred or place; in ſuch caſe, it ſhall be lawful 
for them ſo to do: but by ſo doing thereof, no juſtice of 
ay ſuch county, riding or diviſion ſhall be excluded from 
ating as a juſtice in any hundred, riding, or diviſion of 

ay uch county, in which any ſuch particular towns, di- 
nd Q 3 ſtricts, 
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Bread of diffe- 
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tions not to be 
allowed at the 
ſame time. 


be divided ror 


ſetting the aſſite. 


15. If 8 of any county, riding, or diviſion, Hundreds may 


— —ꝛ æÜ¶ 


h 
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ſtricts, or places ſhall lie, or the aſſize for them ſhall u 
ſet. /. 14. 

Clerk of the 16. An entry ſhall be made from time to time by the 

ben to keep clerk of the market, or other perſon appointed ts make 

; return as aforeſaid, in a book to be provided and kept 

him, of every return by him made; and alſo of the js 
at which the price, aſſize, and weight of bread ſhall he 
ſet within his juriſdiftion : which book any inhabitant 
may at all ſeaſonable times in the day inſpect without fee, 
116. 

_ — 2 17. After the aſſize ſhall be ſet no alteration ſhall h 

4 made therein in any ſubſequent week, either to riſe 9 

ters 3d. a buſhel, ſink the ſame, except when the price of wheat or other 
grain ſhall be returned as having riſen or fallen 30 
buſhel ſince the laſt return; no proviſion being made hy 
the aſſize tables for altering any aſſize; when the variz 
tion in the price ſhall not have amounted to, and beet 
returned 3d a buſhel. / 16, 


n 18. If any meal weigher, clerk of the market, or other 
officers for de- X x 4 
fault, perſon appointed to make returns as aforeſaid, ſhall negled, 


omit, or refuſe to do any thing by this act required to be 
done by him, or ſhall er 1 or knowingly make any 
falfe return; or if any conſtable or other peace officer ſhall 
refuſe or negle& to obey any warrant in writing drlivercd 
to him under the hand and ſeal of any magiſtrate or ju- 
ſtice, or to do any other act requiſite to be done by hin 
for carrying this act into execution; he ſhall forfeit not 
exceeding 51, nor leſs than 20s. / 17. 
Buyer or ſeller 19. It any buyer or ſeller of or dealer in corn, grain, 
to feclare the meal, or flour on reaſonable requeſt to him made by the 
prics of corn. meal weighers of the city of Londen, or by the clerks a 
the market or other perſons reſpectively appointed to mak? 
returns as aforeſaid, ſhall refuſe. to diſcloſe and make 
known to them the true real prices which the ſeveral ſorts 
of grain, meal and flour ſhall be bona fide bought at or (ol: 
by or for him, at any corn market, or other place where 
corn, grain, meal, or flour is uſually openly or publick'y 
fold ; or ſhall knowingly give in any falſe or untrue prict, 
or which hath been made by any deceitful means; he ſhall 
on conviction thereof by confeſſion, or oath of one wit- 
neſs, or affirmation of a quaker, forfeit note more than 10!, 
nor leſs than 408. /. 18. 
Marifrate* may 20. If any court, magiſtrate, or juſtices, who ſhall 
len tor then. have ordered any return to be made as *aforeſaid, {hal 
within three days after ſuch return ſuſpect, that the ſan? 


was not truly and bona fie made; they may ſummon bo 
or 


Bread. 1 


fore them any perſon who ſhall have bought or ſold, or 
zzreed to buy or fell any grain, meal or flour within 


bd i reſpective juriſdictions, or who ſhall be thought to 
nal be likely to give any information concerning the premiſ- 
th ſes ; and may examine them upon oath, touching the rates 
* 2nd prices, which the ſeveral forts of grain, meal and 
i four, or any of them, were really and bona fide bought at 
2 or ſold for, or agreed fo to be, by him, at any time within | 
„cen days preceding ſuch ſummons. And if any perſon 
mL ſummoned ſhall negle& or r:fuſe to appear (proof of 
x ſuch ſummons being made upon oath); or if any perſon 
1 ſo ſummoned ſhall appear, and neglect or refuſe to an- 
„r ſuch lawful queſtions touching the premiſſes as ſhall 


de propoſed to him, without ſome juſt or reaſonable ex- 
cuſe to be allowed by ſuch court, magiſtrate, or juſtices ; 
he ſhall on conviction by oath of one witneſs, or by con- | 
feſion, forfeit not exceeding 101, nor leſs than 40s. 
And if any perſon ſo examined, ſhall wilfully forſwear 
himſelf, he ſhall ſuffer as in caſes of perjury.—Provided, 
that the party ſummoned be not obliged to travel above 
bre miles from the place of his abode. /. 19. | 
21. Whenever any court, magiſtrate, or juſtices as g, fer of brexi 
aforeſaid, ſhall order any bread to be made with the four made of other [ 
or meal of any other grain than wheat, or to be mixed 1 
with the flour of wheat, or to be made with the flour or he allze 
meal of any other ſorts of grain, either ſeparate or mixed 
tozether ; all perſons who ſhall make any bread for ſale, | 
in any place where ſuch order ſhall be made, ſhall make | 
bread with ſuch mixed meal or flour, in ſuch manner, and | 
of ſich weight and goodneſs, and ſhall fell the ſame at | 
luch prices, as ſuch court, magiſtrate, or juſtices reſpec- | 
tively ſhall direct: on pain of forfeiting not more than | 
51, nor leſs than 40s. /. 20. '| 
22. The ſeveral forts of bread which ſhall be made for True making of 
ae, or ſold, or expoſed to or for ſale, ſhall always be bread. 
well made, and in their ſeveral and reſpective degrees, ac- 
cording to the goodneſs of the ſeveral forts of meal or 
four whereof the ſame ought to be made; and no allum, 
or preparation or mixture in which allum ſhall be an in- 
gredient, or any other ingredient or mixture whatſocver | 
(except only the genuine meal or flour which ought to | 
| de put therein, and common ſalt, pure water, eggs, milk, 
yeatt, and barm, or ſuch leaven as ſhall be allowed to be 
put therein by thoſe who have ſet the affize, and where | 
no aſſize ſhall be ſer, then ſuch leaven as any magiſtrate 
orjultice within his juriſd ction ſhall allow to be uſed in 
Q 4 making 
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making of bread) ſhall be put into, or in anywiſe uk 
in making dough, or any bread to be fold, or as or fa 
leaven to ferment any dough, or on any other account, 
in the trade or myſtery of making bread, under any colour 
or pretence whatſoever ; on pain that every perſon (other 
than a ſervant or journeyman) who ſhall knowingly of 
fend in the — "= and ſhall be convicted (A) thereof 
by confeſſion, or oath of one witneſs, before any ſuch 
magiſtrate or juſtice reſpectively, ſhall forfeit not more 
than 10l, nor leſs than 408; or ſhall by warrant of ſuch 
magiſtrate or juſtice be apprehended and committed ty 
the houſe of correQtion, or ſome priſon of the county, city, 
town corporate, borough, riding, diviſion, or place, where 
the offence ſhall have been committed, or the offende 
ſhall be apprehended, there to remain and be kept to had 
labour, for any time not exceeding one calendar month, 
nor leſs than ten days from the time of ſuch commitment, 
as ſuch magiſtrate or juſtice ſhall think fit. And if ay 
ſervant or journeyman baker ſhall knowingly offend in the 
premiſſes, and be convicted thereof as aforeſaid ; ke ſhall 
forfeit not more than 51, nor leſs than 20s ; or ſhall in lie 
manner be committed to the houſe of correction or priſon 
as aforeſaid. And it ſhall be lawful for the magiſtrate or 
juſtice, before whom ſuch offender ſhall be convicted, out 
of the money forfeited, when recovered, to cauſe the of- 
fender's name, place of abode, and offence, to be pub- 
liſhed in ſome news paper, which ſhall be printed or pub- 
liſhed in or near the county, city, or place, where any 
ſuch offence ſhall have been committed. / 21. 

23. No perſon ſhall knowingly put into any corn, 
meal, or flour, which ſhall be ground, dreſſed, bolted, 
or manufactured for ſale, either at the time of grinding, 
drefling, bolting, or in any wiſe manufacturing the ſame, 
or at any other time, any ingredient, mixture, or other 
thing whatſoever ; or ſhall knowingly fell, offer, or ex- 
poſe to ſale any meal or flour of any ſort of grain, as or 
for the meal or flour of any other fort of grain, or any 
thing as er-for or mixed with the meal or flour of any 
grain which ſhall not be the real and genuine meal or 
fiour of the grain the ſame ſhall import ro be and ought 
to be; on pain of forfeiting, not more than 51, nor let 
than 408. /. 22. ä 

24. No perſon ſhall knowingly put into any bread which 
ſhall be made for ſale, any mixture of meal or flour of an 
other ſort of grain than of the grain the ſame ſhall imp 


to be, and ſhall be allowcd to be made of, in purſ * 
this 
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this act; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion of any other or 
different fort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by 
this act; of any mixture or thing as, for, or in lieu of 
four, which ſhall not really be the genuine flour the fame 
ſhall import to be and ought to be; on pain of forfeiting, 
not more than $1, nor leſs than 20s. / 23. 


25. If any perſon who ſhall make any bread for ſale, pen, ey for defi- 
or who ſhall fend out, or ſell, or expoſe to or for fale, ciency in weight, 


any bread which ſhall be deficient in weight, according 
to the affize which ſhall be fet for the ſame ; he ſhall for- 
feit (B) not exceeding 58, nor Jeſs than 18, for 

outice wanting in the weight every ſuch loaf ought to be 
of; and for every loaf which ſhall be found wanting leſs 
than an ounce, ſhall forfeit not exceeding 2s 6d, nor 
lefs than 6d, as ſuch magiſtrate or juſtice before whom 
ſuch bread thall be brought ſhall think fit: ſo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate, borough, liberty, or fran- 
chiſe having juriſdiction thereof, or within the weekly 
bills of mortality, ſhall be brought before ſome magiſtrate, 
or juſtice having jutiſdiftion in the premiſſes, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 
been baked, ſold, or expoſed to ſale; and fo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any hundred, riding, diviſion, liberty, rape, wapen- 
ale, or place, ſhall be brought before ſome juſtice with- 
in ſuch juriſdiction, and weighed before him within 
three days after the ſame ſhall have been baked, fold, 
or expoſed to ſale ; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtrate or juſtice, on the behalf of the 


party complained of, that ſuch deficiency in weight wholly _ 


aroſe from ſome unavoidable accident in baking, or other- 
wiſe, or was occaſioned by ſome contrivance or confede- 
ncy, 7. 24 


26. very perſon who ſhall make for ſale, or ſell, or wt, 


expoſe, or ſend out to or for ſale, any fort of bread what 
foever, ſhall cauſe to be fairly marked on every loaf 
made, fold, carried out, or expoſed to ſale as wheaten 
bread, a large roman W; and upon every loaf made, 
ſold, carried out, or expoſed to ſale as houſhold or brown 
bread, a large roman H; on pain of forfeiting for every 


loaf not ſo maked, not more than 20s, nor leſs than 5s, _ 


(except as to ſuch loaves which ſhall be raſped after the 
beſpeaking or purchaſing thereof, by the particular deſire 


of 


I 


of any perſon who ſhall order the fame to be raſped fo 
his own uſe), /. 25. 
Penalty for ſel 27. No baker or other perſon ſhall aſk or take, for any 
ling tor a greater bread which he ſhall ſell or expoſe to ſale, any greater price 
— Lag than ſuch bread ſhall be aſcertained to be ſold at by the al. 
by ſize as aforeſaid ; and no baker, or other perſon who ſhall 
make any bread for ſale, ſha!l refuſe or decline to ſell 
any loaf or loaves of any of the farts of bread which in 
purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon who ſhall tender ready money in 
payment for the ſame, at the price ſet for the ſame by the 
aſſize, when ſuch perſon ſhall have any loaf in his pol. 
ſeſſion to be ſold, more than ſhall be requiſite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and 
which it ſhall be incumbent on ſuch baker or other per- 
ſon complained of to prove before the magiſtrate or ju- 
- Nice to whom ſuch complaint ſhall be made, if thereunto 
required by the party complaining ; on pain of forfeiting 
for every ſuch offence, not more than 40s, nor leſs than 
los. / 26. 

(And by the 2 C 3 Ed. 6. c. 15. If any baker ſhall 
conſpire not to ſell bread but at certain prices; every ſuch 
perſon ſhall forfeit 101 for the firſt offence ; and if not 

paid in ſix days, he ſhall be impriſoned twenty days, and 
have only bread and water for his ſuſtenance ; for the ſe- 
cond offence 201, or the pillory ; and for the third of- 
fence 401, or the pillory, and loſs of an ear, and to be- 
come infamous. And the ſeſſions or lcet may hear and 
determine the ſame). 
Bread ler o 28. No perſon. ſhall ſell or offer to ſale any bread of an 
wheoter i.) not inferior quality to wheaten bread, at a higher price then 


. houſhold bread ſhall be ſet at by the aſſize; on pain cf 
. forfeiting (being convicted thereof by confeſſion, or oath 


of one witneſs, before one magiſtrate or juſtice) the ſum 
of 20 8. / 1 

Houſes may be _ 29+ It ſhall be lawful for any magiſtrate or juſtice, or 

-d to ſearch for any peace officer authorized by warrant of ſuch magi- 

for bread, ſtrate or juſtice, at ſeaſonable times in the day-time, to 
enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found: And if any bread, on any ſuch 
ſearch, ſhall be found to be wanting either in the goodnels 
of the ſtuff whereof it ſhall be made, or to be Jeficient in 


the due baking or working thereof, or ſhall be wanting in 
the due weight, or not truly marked, or ſhall. be of — 
Other 
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other ſort of bread than ſhall be allowed to be made by vir- 
tue of this act; any ſuch 1 juſtice, or peace of- 
fcer may ſeize the ſame ; and ſuch magiſtrate, or juſtice 
may diſpoſe thereof, as he in his diſcretion ſhall think fit, 
for the better carrying of this act into execution. / 28. 
32 G. 2. c. 18. / 2. 


2 If information ſhall be given on oath, to any ma- Mills and other 
gl 
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rate or juſtice, that there is reaſonable cauſe to ſuſ- places may be 


pe, that any miller who grinds any grain for toll or re- 


manufacture any meal or flour for ſale, or any maker of 
bread for ſale, doch mix up with, or put into any meal or 
flour ground or manufactured for ſale, any mixture, in- 
gredient, or thing whatſoever, not the genuine produce 
of the grain ſuch meal or flour ſhall import and ought to 
be, or whereby the purity of any meal or flour in the 
poſſeſſion of any ſuch miller, mealman, or baker ſhall be 
in anywiſe adulterated ; it ſhall be lawful for any ſuch 
magiſtrate or juſtice, and alſo for any peace officer autho- 
rized by the warrant of ſuch magiſtrate or juſtice, at all 
ſeaſonable times in the day-time, to enter into any houſe, 
mill, ſhop, bakehouſe, ſtall, bolting-houſe, paſtry, ware- 
houſe, or outhouſe, of or belonging to any ſuch miller, 
mealman, or baker, and to ſearch and examine whether 
any mixture, ingredient, or thing, not the genuine pro- 


duce of the grain ſuch meal or flour ſhall import or ought. 


to be, ſhall have been mixed up with or put into any 
meal or flour in the poſſeſſion of any ſuch miller, meal- 
man or baker, either in the grinding of any grain at the 
mill, or in the dreſſing, bolting, or manufacturing thereof, 
or whereby the purity of any meal or flour ſhall be in any-. 
wiſe adulterated : And if on ſuch ſearch it ſhall appear, 


that any offence hath been committed in any place al- 


lowed to be ſearched as aforeſaid ; it ſhall be lawful for 
any magiſtrate, juſtice, or officer, authorized as afore- 
laid, to ſeize any meal or flour which ſhall be deemed on 
ſuch ſearch to have been adulterated, and all mixtures 
and ingredients which ſhall be found and deemed to have 
been uſed or intended to be uſed for ſuch adulteration; 
and ſuch thereof as ſhall be ſeized by ſuch peace officer 
ſhall, with all convenient ſpeed, be carried to ſome ma- 
giſtrate or juſtice : And if any magiſtrate or juſtice, who 
mall make any ſeizure in purſuance of this act, or to 


whom any thing ſeized ſhall be brought, fhall adjudge 


that any mixture or ingredients, not the genuine pro- 
duce of the grain any ſuch meal or flour which ſhall 


have 


4 


ente ed to 
ward, or any perſon who doth dreſs, bolt, or in anywiſe 1 
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have been ſo ſeized ſhall import and ought to be, hal 
have been put into any ſuch meal or flout, or that the 
purity of any ſuch meal or flour ſo ſeized was adulteratel 
by any mixture or ingredient put therein; in ſuch caſe, 
- every ſuch magiſtrate or juſtice is hereby required to dif- 
poſe of the ſame, as he in his diſcretion ſhall think pro- 
per. 31 G. 2. c. 29. / 29. 

31. Every miller, mealman, baker, or ſeller of bread 
as aforeſaid, in whoſe houſe, mill, ſhop, bakehouſe, ſtall, 
bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, 
any mixture or ingredient ſhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 
there with an intent to have adulterated the purity of 
meal, flour, or bread, ſhall on conviction by confeſſion, 
or oath of one witneſs before any ſuch 3 or jul- 

tice, forfeit not exceeding 101, nor leſs than 40 s, un- 
leſs the party charged with ſuch offence ſhall make it ap- 
pear to the firisfadtion of ſuch magiſtrate or juſtice, that 
ſuch mixture or ingredient was not brought or lodged 
where the ſame was ſeized, with deſign to have been put 
into any meal or flour, or to have adulterated the purity 
thereof ; but that the ſame was there for ſome other law- 
ful purpoſe. And it fhall be lawful for ſuch magiſtrate 
or juſtice, out of the forfeiture when recovered, to cauſe 
the offender's name, place of abode, and offence, to be 
publiſhed in ſome news-paper printed or publiſhed in or 
near the county, city, or place, where ſuch offence ſhall 
have been ao J. Zo. | 
—_— - = 32. If any perſon ſhall obſtruct or hinder ſuch ſearch, 
ng 1carcn, a ; ; . 
of the ſeizure of any bread or ingredients as aforeſaid ; he 
ſhall forfeit not exceeding 51, nor leſs than 20 8. J 31. 
Perſon intereſted 33: No perſon who ſhall follow or be concerned in the 
mot 1 butineſs of a miller; mealman, or baker, ſhall act as a 
IP magiſtrate or juſtice in the execution of this a& ; on pain 
of 501, to him who will inform and ſue for the fame in 
any court of record at J/:/tmin/ter. 1 2. 
Joorneyman 34. If any perſon who ſhall follow the trade of 
offending. baker, ſhall make complaint to any magiſtrate or juſtice, 
and make appear to him by the oath of any credible wit- 


neſs, that any offence which he hath been charged with, 


and for which he ſhall have paid any penalty by this act, 
ſhall have been occaſioned by the wilful * or default 
of any journeyman or other ſervant employed by him; 
ſuch magiſtrate or juſtice ſhall iſſue his warrant to bring 
ſuch journeyman or ſervant before himſelf or any magi- 
ſtrate or juſtice of the place where the offender _ 1 

ound; 
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found ; and on his being apprehended and hraught before 
ſuch magiſtrate or juſtice, the ſaid magiſtrate ox juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand adjudge and 
order what reaſonable ſum ſhall be paid by ſuch journey- 
man ar ſexvant to his maſter, by way of recompence 

the money he ſhall haye paid by reaſon of the wilful neg- 
le& or default of ſuch journeyman or ſervant, And if 
be hall neglect or refuſe, on conviction, to pay imme- 
dately ; ſuch magiſtrate or juſtice ſhall commit him to 
the houſe of correction, or ſome other priſon, of the 
place where he ſhall be apprebended or convicted, to be 
kept to hard labour not exceeding one calendar month, 
unleſs payment thereof ſhall be made after ſuch commit- 
ment, and before the expiration of the ſaid term of one 
calendar month. / 33- 

35. It ſhall be lawful for the mayor of Landon, or any Manner of con- 
alderman thereof, within the ſaid city or liberties ; ang vifting offcaders, 
for one juſtice within the ſeveral counties, ridings, divi- 
fians, cities, towns corporate, boroughs, liberties, or ju- 
riſditions ; ta hear and determine, in a ſummary way, 
al offences againſt this act; and for that purpoſe to ſum- 
mon befare him the party accuſed ; and if he ſhall not 
appear, or offer ſome reaſonable excuſe for his default, 
then on oath made of the offence by one witneſs, ſuch 
magiſtrate or juſtice ſhall iſſue his warrant for apprehend- 
ing the offender : And on appearance of the party ac- 
cuſed ; or if he ſhall not appear, on notice being given 
to or left for. him at his uſual place of abode; or if he 
cannot be apprehended on a warrant granted againit him 
8 aforeſaid ; ſuch magiſtrate or juilige hall proceed to 
inquire of the offence, and to examine any witneſs ar 
witneſſes who ſhall be offered on either fide upon oath ; 
and ſhall convict or acquit the party accuſcd : And if the 
penalty, on ſuch conviction, thall nat be paid within 24 
hours after ſuch conviction; ſuch magiſtrate or juſtice 
ſhall iſſue his warrant directed to any peace officer to make 
diſtreſs ; and if any oft-11der thall convey away his goods 
out of the juriſdiction of ſuch magiſtrate or juſtice, or 
ſo much thereof that the penalty cannot be levied, then 
ſome magiſtrate or juſtice within whoſe juriſdiftion the 
offender all have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhall be levied by di- 
ſtreſs; and if within five days the forfeiture ſhall not be 
paid, the diſtreſs ſhall be appraiſed and ſold, rendring the 
overplus after deducting the forfeiture and the coſts and 

charges 


Form of the con- 
viction. 


ſum of i 
Given under my hand and ſeal the day and year aforeſaid. 
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charges of the proſecution, diſtreſs, and ale ; which 
charges ſhall be aſcertained by the magiſtrate or Juſtice 
before whom the offender was convicted, or who backs! 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of ſuch diſtres, 
every ſuch magiſtrate or juſtice within whoſe juriſdi&io 
ſuch offender ſhall refide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit ſuch offen- 
der to the common gaol or houſe of correction of the di. 
viſion or place where the offender ſhall be found, ther 
to remain for one calendar month from the time of 
ſuch commitment, unleſs payment ſhall be ſooner mate, 


34. 
7 And if it ſhall be made out on oath, to the ſatisfaQion 
of any magiſtrate or juſtice, that any one is likely to give 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 
amined ; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 
to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed : And if any per- 
ſons ſo ſummoned ſhall neglect or refuſe to appear, and no 
juſt excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhall iſſue his warrant to bring ſuch witneſs be- 
fore him; and if on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
publick priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined ſhall be, 
there to remain not exceeding 14 days, nor leſs than 
three, as ſuch magiſtrate or :uffice ſhall direct. /. 35. 
36. And the conviction ſhall be in the form or to the 
effect following : | 


— To wit. E it remembred, that on this —— 
day 0 in the year f 
the reign of A. OC. is convicted before me one of li 


majeſty's juſtices of the peace for the ſaid county of —— fit 
and I do adjudge him to pay and forfeit for the ſame ile 


ſ. 30. 
37. By 
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37. By a general clauſe in this ſame aQ, 6 34. All Application of 
penalties and forfeitures, when recovered, ſhall be paid to he forfeitures, 
the informer. | | 
But by the 32 G. 2. c. 18. Such of the penalties by 
the aforeſaid act, as thereby are not particularly diſpoſed 
of, ſhall be one moiety thereof, where any offender ſhall 
be convicted by confeflion, or oath of one witneſs, to him 
who ſhall inform and proſecute ;3 and the other moiety 
thereof, and alſo all penalties and forfeitures incurred on 
the weighing, trying, or ſeizure of any bread by any ma- 
ciſtrate or juſtice, ſhall be applied for the better carrying 
the ſaid act into execution, as ſuch magiſtrate or juſtice 
ſhall think fit. /. 2. | 
38. Nocertiorari ſhall be granted, to remove any con- Certiorari, 
viction, or other proceeding had thereupon. 31 C. 2. 
. 29. / 37. 
39. If any perſon convicted ſhall think himfelf ag- Appeal 
grieved, he may appeal to the next ſeſſions, and the exe- 
cution ſhall in fuch caſe be ſufpended ; fuch perſon con- 
nicted entering into recognizance, at the time of the con- 
viction, with two ſufficient ſureties, in double the ſum 
which he ſhall have been adjudged to forfeit, upon condi- 
tian to proſecute ſuch appeal with effect, and to be forth- 
coming to abide the judgment and determination of the 
juſtices at the ſaid ſeſſions, who ſhall finally determine the 
matter of the ſaid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either par- 
ty: and if the conviction ſhall be affirmed, the appellant 
ſhall immediately pay down the ſum adjudged, together 
with ſuch coſts as the juſtices in their faid ſefions ſhall 
award; and in default of payment thereof, any two ſuch. 
juſtices, or any one magiſtrate or juſtice having juriſdic- 
tian in the place to waich ſuch appellant thall' eſcape 
or where he ſhall reſide ſhall commit him to the common 
taol of the county, city, diviſion, or place, where he 
hall be apprehended, until he ſhall make payment of 
fuch penalty and of the coſts and charges which ſhall be 
adjudged on the conviction, to the informer : But if the 
appellant ſhall be diſcharged, reaſonable coſts ſhall be 
awarded to him againſt the informer, who would in <=" 


e 
of ſuch conviction have been intitled to a ſhare of the pe- 
nalty ; and which coſts ſhall and may be recovered by the 
appellant againſt ſuch informer, in like manner as coits 
given at the ſeſſions are recoverable. /. 38. 

Provided, that if the conviction fhall be within ſix 


days before the ſeſſions, the party on entering into ſuch 
recognizance 
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recognizance as aforeſaid, ſhall be at liberty to appel 
4 to the then next, or to the next following ſcſſon 
39. 

Indemnity of 40. Every action which ſhall be brought againſt ay 
perſons proſe- magiſtrate, juſtice, or peace officer, for any thing den 
Wing done en under this oct, ſhall be commenced within fix monty 
this aQt, and laid in the proper county; and the act of the 24 6. 
c. 44- ſhall extend to ſuch magiſtrate or juſtice acting u. 
der this act. And no action hall be commenced agauf 
| ſuch peace officer, till ſeven days after notice in writzy 
ſhall have been given to or left for him at his uſual plc 
of abode by the proſecutor's attorney; which notice ſhy) 
contain the name and place of abode: of the perſon is 
tending. to bring ſuch action, and alſo of his attorney, 
and likewiſe the cauſe of action: and ſuch peace oficy 
may within the ſaid ſeven days tender ſatisfaction; andi & 
the ſame is not accepted, the defendant may. plead ſud 0 
tender in bar of the action, together with the genen I 
iſſue or any other plea with leave of the court; andi e 
the jury aal find the amends tendered to have been ſul, . 
\ gient, or if the plaintiff ſha}l he nonſuit, or diſcontina, WW | 
or judgment be given for the defendant upon demurt, c 
or if the action be brought after the time limited, or ot 4 
within the proper county, the jury ſhall find for the & ; 

fendant, and he ſhall be W cl to his coſts, ; but if ie 
jury ſhall find, that pg ſuch tender was made, or not ſub y 
ient, or ſhall find againſt the defendant on any pla 1 
leaded, they ſhall give a verdict for the plaintiff, and 
uch damages as they ſhall think proper, and the plaintif 
- thereupon recover his coſts. againſt ſuch defendant 
40. | ( 
And other perſons ſued for any thing done on this ad, t 
may plead the general iſſue; and if they recover {hal 2 
have treble coſts. / 41. 
Limitation of 41. Provided always, that no perſon ſhall be convide 
| 
{ 


2 for any of the aforeſaid offences, unleſs the proſecution be 
commenced wichin three days after the offence committcd, 
42. | 

Saving of the / 42. Provided alſo, that nothing herein ſhall extend ta | 
right of others. pre: udice any right or cuſtom of the city of Lenden; or o 
the lord of any leet ; or clerk of the market; or the deat 

of NMeſiminſler, or high ſteward of J/:/tminſter or his de- 

puty ; or of the univerſities. /. 43, 44, 45. 

Note, the reaſon why the indemnifying ſtatute of the 

24 G. 2. c. 44. is here particularly mentioned, ſeems d 
be upon the account of ſuch magiſtrates or chief ole, 
f who 
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j who are empowered to act in ſetting the aflize, and other- 
ions wiſe carrying this act into execution, that are not juſtices 
of the peace ; as for inſtance, the court of mayor and al- 
dermen, in moſt of the boroughs and 'towns eorporate, 
tonſiſteth of perſons ſome of whom are not juſtices z and 
in others; eſpecially the more ancient, not one of them is 


6.3 a juſtice of the peace, (the corporation having been eſta- 
u. bliſhed before there were any juſtices of the peace in the 
ak kingdom :) but yet they are enabled to proceed in this and 
ow in many other inſtances, ſpecially by act of parliament. 
Lac Which obſervation is applicable alſo to the power herein 
. giren to them, to iſſue precepts, to examjiie upon oath, 
| and the like; which power is implied in the general of- 
* fice of a juſtice of the peace, but is not applicable to 


thoſe others, without ſpecial words granting the ſame, 


ds do alſo it was neceſſary for the act to be particular, with 
uch regard to the indemnification of conſtables and others act- 
tr ing under ſuch warrants; as alſo of the meal weighers, 
git 


clerks of the market, and others appointed to make re- 
turns of the prices of grain, flour, and the like, who are 
not under the general protection of the law for their pro- 
ceedings in cheſe matters, and therefore require an expreſs 
declaration in the act itielf, of their authority and privilege 
in this reſpect, 


h 


| gulations are made altho* no aſſize is ſet, and further pro- 
riſions are enacted as followeth : | 

No loaf or loaves of bread, called or dezmed aſſize loaf 
or loaves in the table of the aſſire and price of bread in 
tie act of the 31 G. 2. and the weight of which varices 
according to the variation in the price of grain, ſhall be 
made for or expoſed to ſale, in any place where loaves 
called prized loaves in the ſaid tables thall be allowed to 
be fold at the ſame time; that is to ſay, no aſſize loaves 
of the price of three pence and prized loaves called half 
quartern loaves; nor aſſize loaves of the price of ſix pence 
and prized leaves called quartern loaves, nor aſize loaves 
of the price of twelve pence and prized loaves called half 
peck Joaves, nor aſſize loaves of the price of eighteen 
pence and prized loaves called peck loaves, thall at the 
lame time in any place be made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying afſize loaves for prized loaves, or prized loaves, for 
Vos. I, R aſlize 
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33. All that hath been ſaid above, as to the price and proceedings 


weight of bread, and the like, proceeds upon the ſuppo- where the afſive 
tion of an aſſize being ſet. By the 2G. 3. c. II. re- — . 
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aſſize loaves ; on pain that every perſon offending ſhall 
forteit not exceeding 40 8s, nor leſs than 10s. % 1, 

And the juſtices in their general, quarter, or petty 
ſeſſions, may from time to time appoint, which of the 
ſorts of affize or prized loaves, and what other ſorts «f 
bread, and what forts of grain, ſhall be allowed to be 
made and fold within their juriſdiction or any part there. 
of ; their order to be entred in a book, which may be 
inſpected by the makers of bread for ſale at all ſeaſonable 
times of the day without fee; and they ſhall cauſe a copy 
thereof to be put up in ſome market or other publick 
town of the place, or elſe to be inſerted in ſome publick 
news-paper circulated there. - Provided, that the 
juſtices ſhall not at any time allow the making for ſale or 
ſelling any ſorts of aſfize bread made of the flour of wheat, 
other than wheaten and houſhold bread, and loaves of 
white bread of the price of two pence or under, { 2 7 

And every maker of bread for ſale ſhall obſerve the 
ſame proportion as to weight, as where the aſſize is et; 
that is to ſay every white loaf of the price of 2d. or un- 
der, ſhall weigh three parts in four of the weight of the 
wheaten loaf of the like price; and every wheaten afhze 
loaf, of whatever price the ſame ſhall be, ſhall weigh 
three parts in four of the weight of every houſhold affize 
Joaf of the like price ; and every houthold aſſize loaf, 
ſhall weigh one third part more than a wheaten aſlize 
loaf of the like price ; on pain of forfeiting not exceeding 
40 8. / 4. 

And every peck, half peck, quarter of a peck, and 
half quarter of a peck loaf, made for ſale of the flour af 
wheat, and called }/heaten Bread, hall be ſold in propot- 
tion to each other, as to price; and the like, as to loaves 
of Houſhald Bread, which ſhall be ſold proportionably to 
each other, and for one fourth leſs than I heaten Bread 
of the ſame denomination : on pain of forfeiting for every 
loaf, not exceeding 40 s, nor leſs than 10s. /. 5. 

And the weight of every ſort of bread made for ſal: 
ſhall be in averdupois weight as follows: Every peck loal, 
ſeventeen pounds ſix ounces ; half peck loaf, eight pounG 
eleven ounces ; quarter of a peck loaf, four pounds five 
ounces and a half ; half quarter of a peck loaf, two pounds 
two ounces and three quarters; on pain of forfeiting fot 
every ounce wanting not exceeding 58, nor leſs than 15, 
and for leſs than an ounce not exceeding 28. 6 d, nor leß 
than 6 d; ſo as the fame in any city, town corporate, ot 
within the bills of mortality, be brought before a juſice 
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and weighed before him within 25 hours after the ſame 
ſhall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days ;—unleſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de- 
ficiency in weight wholly aroſe from ſome unavoidable 
accident, or was occaſioned by ſome contrivance or con- 
federacy. /. 6. | 

And no perſon ſhall fell or offer to ſale any bread of 
an inferior quality to wheat bread, at an higher price 
than houſhold bread ; on pain of forfeiting not exceeding 
20s. /. 7. | 

al . loaf ſhall be marked with a large Ro- 
man W; houſhold with a large Roman H: and if any 
perſon ſhall ſell or offer to ſale any ſuch loaf unmarked 
(except as to ſuch loaves which ſhall be raſped by the de- 
lire of the purchaſer for his owñ uſe) ; he ſhall forfeit for 
every ſuch loaf, not exceeding 40 s, nor leſs than 10s; 
unleſs it ſhall appear to the ſatisfaction of the juſtice to 
whom complaint ſhall be made, that the not marking 
noſe from ſome unavoidable accident, or was occaſioned 
by ſome contrivance or confederacy. /. 8. i 

And bread made of any other grain than wheat ſhall 
de marked with ſome letter or letters not more than two, 
25 the juſtices in their general, quarter, or ſpecial ſeſſions 
ſhall order, which order ſhall be entred in a book, unto 
which the bakers may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 


ſome market or other publick town or place within the 


diyiſion, or otherwiſe to be inſerted in ſome publick news- 
paper uſually circulated there: And if the juſtices ſhall 
nezle& to make ſuch order, then the baker ſhall mark 
every ſuch loaf with any two diſtinct capital letters as he 
thall think fit. And every perſon who ſhall make or 
have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, fo as 
the ſame may on view thereof be aſcertained under what 
denomination it was made (except ſuch loaves as ſhall be 
raſped by the deſire of the purchaſer for his own uſe) ; 


| ſha!l forfeit not exceeding 40 s, nor leſs than 5 s, for every 


loaf not fo marked. /. . 

And it ſhall be lawful for any juſtice,” or peace officer 
authorized by warrant of ſuch juſtice, to enter into any 
houſe, ſhop, ſtall, bakehouſe, warehouſe, outhouſe, or 
other place, of or belonging to any baker or ſeller of 
bread ; and to ſearch, view, weigh, and try all or any bread 
Which ſhall be there found: And if any bread ſhall, on 
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any ſcarch or trial by any juſtice, or on proof made before 
him by the oath of one witneſs, be found to be deficient 
in weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the goodneſy 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the ſame ſhall import to be made 
with, or with any larger or other proportion of any other 
grain than what ought to be put therein, or with any 
mixture or ingredient which by the aforeſaid act ought 
not to be put therein, or with any thing in lieu of flour 
which ſhall not be the genuine flour the ſame ſhall im- 
port to be, or made with any leaven not allowed by the 
ſaid former act; ſuch juſtice or peace officer may ſeize 
the ſame, and diſpoſe thereof to poor perſons as to ſuch 
juſtice ſhall ſeem fit; and the maker or ſeller, whoſe 
— ſhall be found wanting in the goodneſs of the ſtuff, 
or made with ſuch undue mixture as aforeſaid, or undue 
proportion, or made with any thing in lieu of flour which 
ſhall not be the genuine flour the ſame ſhall import to be, 
or with any leaven not allowed by the ſaid act, ſhall for- 
feit not exceeding 51, nor leſs than 20s; unleſs the de- 
fault ſhall appear to have wholly ariſen from ſome un- 
avoidable accident, or ſome contrivance or confederacy, 


» IO, : 

And if any perfon ſhall obſtruct or oppoſe any ſuck 
ſearch, or ſeizure of ſuch bread; he ſhall forfeit not ex- 
ceeding 40s, nor leſs than 20s. /. 11. 

Ard no perſon, who ſhall follow or be concerned in 
the buſineſs of a miller, mealman, or baker, ſhall be ca- 
pable of acting as a juſtice in the execution of this act; 
and if he ſhall preſume ſo to do, he ſhall forfeit 5ol, to 
him who ſhall inform or ſue for the ſame. /. 12: 

Provided, that if ſuch baker ſhall make it appear to 
any ſuch juſtice, that any offence for which he ſhall have 
paid the penalty, was occaſioned by the neglect or default 
of his journeyman or ſervant; the ſaid juſtice ſhall iſſue 
his warrant for bringing ſuch offender before him or ſome 
other juſtice; and, on conviction, ſuch juſtice ſhall order 
what reaſonable ſum thall be paid by the ſaid offender by 
way of recompence ; and if he do not immediately py 
the ſame, the ſaid juſtice ſhall commit him to the houle 
of correction or other priſon of the place where he ſhall 
be apprehended, there to be kept to hard labour for any 
time not exceeding one calendar month, unleſs payment 
be ſooner made. /. 13. 2 


And 
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And one juſtice may hear and determine offences in 
like manner as by the ſaid former act. /. 14, 15. 

And no certiorari ſhall be granted, to remove any con- 
yition or other proceedings had thereupon. / 17. 

With like liberty of appeal as by the ſaid former act. 
18, 19. 
ö And perſons convicted on this act, ſhall not be proſe- 
cuted for the ſame offence under any other law. /. 


23. 
50 all penalties and forfeitures on this act ſhall go, 
half to the informer, and half as the juſtice ſhall order 


for carrying this act into execution. /. 24. 
Finally, it is provided, that nothing herein ſhall extend 


to the univerſities. /. 25. 


44. By the 13 G. 3. c. 62. Whereas by the 31 C. 2. Concerning 
29. and 3 G. 3. c. 11. only two ſorts of bread made of — wheat» 


wheat are allowed to be made for ſale, that is to ſay, 
Wheaten and Houſhold; and whereas according to 
the ancient order and cuſtom of the realm there hath 
been from time immemorial a STANDARD WHEATEN 
BEAD, being the whole produce of the wheat whereof 
it was made: it is therefore enacted, that from henceforth 
a bread made of the flour of wheat, which flour, without 
any mixture or diviſion, ſhall be the whole produce of 
the grain, the bran or hull thereof only excepted, and 
which ſhall weigh three fourth parts of the weight of 
the wheat whereof it ſhall be made, may be made and fold, 


and ſhall be called and underſtood to be a Aandard wheaten 


bread. ſ. 1. | 
And the maker ſhall mark every loaf thereof with the 
capital letters 8 W, and the ſame may be made and fold, 
altho' no aſſize be ſet, of the weight and in the propor- 
tions following; viz. That every itandard wheaten peck 
loaf ſhall weigh 171b 6 oz. averdupois ; every half peck 
loaf 8lb 110z ; Ra every quartern loaf 41b 51 oz: And 
every peck loaf, half peck loaf, and quartern loaf ſhall 
always be ſold as to price in proportion to each other re- 
ſpectively : And that when wheaten and houſhold bread, 
made as the law directs, ſhall be fold at the ſame time, 
together with this ſtandard wheaten bread, they be fold 
in reſpect of and in proportion to eaeh other as followeth ; 
namely, That the ſame weight of wheaten bread, which 
coſts 8d, the ſame weight of this ſtandard wheaten bread, 
hall coſt 7d, and the ſame weight of houthold bread ſhall 
wit 6d, or 7 ſtandard wheaten aſſized loaves ſhall weigh 
| equal 
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equal to 8 wheaten aſſized loaves, or to 6 honſhold aſiized 
loaves of the ſame price, as near as may be. / 2, 
Provided, that the ſaid ſtandard wheaten bread ſhall 
not be made into or expoſed to ſale as priced loaves, 2 
one and the ſame time, together with aſſized loaves of the 
ſame ſtandard wheaten bread. /. 3. 
And the magiſtrates may, whenever they think proper 


fix the aſſize of this ſtandard wheaten bread, according ty 


the following tables : 


TABLE 
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Small Bread. | Large Aſiize Bread. 


The firſt column contains the price of the buſhel of 
heat, Wincheiter meaſure, from 2s gd to 145 6d the 
buſhel, the allowance of the magiſtrates to the baker in- 
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And the bakers and ſellers of the ſaid ſtandard wheaten 
bread ſhall be liable to all the penalties of the forme 
acts; Provided, that if any information be laid againſt n 
baker, for making, marking, or expoſing to {ale any bien 
purporting to be the ſtandard wheaten bread aforeſaid, 
made of flour, not being the whole produce of the when, 
che bran or hull thereof only excepted, and weighing thre: 
fourth parts of the weight of the wheat whereaf it was made, 
and ſhall prove that he bought the ſaid flour, as and fo 


ſuch flour, of the miller or mealman, naming his name 


and place of abode ; in ſuch caſe, the baker ſhall be ac. 
quitted, and the miller or mealman ſhall forfeit as in the 
caſe of adulterating corn, meal, or flour, by the (aid ad 
of 55 C. 2. .. 5, 6. 

And when the magiſtrates have ſet the aſſize of the fail 


ſtandard wheaten Bread ; they may, if they think proper, 


omit ſetting the aſlize of any other ſort of bread. .. 

And the juſtices at any general or quarter ſeſſions may 
prohibit for 3 months (unleſs they ſhall.fee cauſe ſooner 
to revoke the prohibition, which they may do at any ad- 
journed quarter ſeſſions or any ſpecial ſeſſions) the maker 
of bread for ſale, from making or expoſing to ſale an 
other one or more ſorts of bread, purporting to be of 
ſuperior quality, aud ſold at a higher price, than the 


ſtandard wheaten bread aforeſaid. Provided, that no 


ſuch order of prohibition ſhall take place, until one h- 
lendar month at leaſt after the date of the making thered, 
And ſuch order Mall be entred by the ſaid juſtices ina 
book, to he inſpected by the bakers at all ſeaſonabk 
times in the day time without fee. And the juſtices ſpal 
cauſe a copy of ſuch order to be put up in ſome marktt 
or other public town within the diftri&, or ſhall cauſe 
the ſame to be inſerted in ſome public news paper pul- 
liſhed within ſuch diſtrict. And provided, that the b 
kers may have an opportunity, whilſt the ſaid prohibitim 
is under conſideration, of offering to the juſtices their ob- 


jeRions-againft it. /. 8 


8 | 
Provided alſo, that nothing herein ſhall extend to prt- 
vent the magiſtrates or others who have power to ſet the 
aflize of bread, from allowing (even during the time of 
ſuch prohibition as aforeſaid), if they think fit, any white 
Joaves or. wheaten loaves of the price of one penny 0 
pence to be made and fold, ſo that they be made, 
marked, and ſold, according to the regulations of tit 
aſſize table of the 31 G. 2. /. 10. ad 
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And whereas in many places, the inferior claſſes of 
eople are uſed to be ſupplied with bread made of wheat, 


yy of 2 coarſe and cheaper ſort than the ſtandard wheaten 
cad WY bread aforeſaid ; therefore it ſhall be lawful for the baker, 
2d, e make and ſell ſuch inferior and coarſer bread, provided 


he ſells the ſame at 2 price under that of houſhold bread, 
x directed by the ſaid act of 31 G. 2. (altho' nothing in 
this act extends to ſetting any aſſiae thereon.) But if he 
fells ſuch inferior or coarſer bread by 5 prices 
whereat the houſhold bread aforeſaid is at thar time aſlized; 
he ſhall be liable to the ſame penalties as bakers for any 
miſdemeanor in making and ſelling any other ſort of 
bread. /. 11, 12. 

Provided always, that nothing herein ſhall extend te 
prejudice any right or cuſtom of the city of London, or 


per, the dean of the collegiate church of Weſtminſter, or the 
1 bigh ſteward of the city of Weſtmin ſter, or either of the 
may two univerſities. /. 14, 17. 


A. Information of an undue mixture uſed in ma- 
king of bread ; on the 31 G. 2. c. 29. / 21. 


Weſtmorland. it remembred, that this 


| in the —— year of tht rei 
if — at - in the ſaid county, A. I. yeoman, in hit 
proper perſon, erhibiteth to me J. P. eſquire, one of his ma- 


%, juffrces of the peace for the ſaid county, a complaint and 
ble information, and thereby informeth me, that A. O. late f 
id! m the county aforeſaid, baker, on the — 


ket [Here ſpecify the time of the offence, that the proſecution 
ule may appear to be commenced within three days after the 
1 offence committed, according to the 42d ſection of the 


fforefaid ſtatue] did put into and nſe, in the making of bread 
to be ſold, a preparation or mixture in which allum was an in- 
gradient, contrary to the form of the flatute in ſuch caſe made 
end provided; whereby the ſaid A. O. hath forfeited a ſum 
of money, not exceeding 101, nor leſs than 40s ; and ther 

the ſaid A. I. prayeth the judgment of me the ſaid juſtice is 
that behalf, and that he the ſaid A. I. may have one maiety 

the ſaid Ferfeiture, according to the form ef the flatute in ſuch 
aſe made ; and that the ſaid A, O. may be ſummoned to an- 
fuer the pramiſſes before me the ſaid juſtice. | 


Summons 


day of 


er <4 4 eo a _*7 — — < * 


— — — 
— — —_— 


| | 
1 
| 

| 
| 
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Summons thereupon. 


Weſtmorland. j To the conſtable of 


W HERE AS complaint and information hath by 
erbibited before me J. P. Huire, one of his 22 
Juftices of the peace for the ſaid county, by A. I. yeoman, the 
A. O. late , in the county 77 baker, m th 
— day of — in the —— year of the reign of — {1 
put into and uſe, in the making of bread to be fold, a prepare 
tion or mixture in which allum was an ingredient, contrary i 
the form of the flatute in ſuch caſe made and provided: Thi 
are raft to require you forthwith to ſummon the ſaid A. 0 
ta appear before me at on the day of — at th 
hour of in the forenoon of the ſame day, then and ther: u 
anſwer to the ſaid information: And be you then there, to am. 
tify what you ſhall have done in the premiſſes. Herein fal 
you not, Given under my hand and ſeal, the =—— ta f 
ii the year aforeſaid, 


If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default ; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 
warrant (mutatis mutandis) to apprebend the offender, ai 
bring him before the ſaid juſtice, to anſwer the faid infor 
mation, 6 

On the party's appearance; or if he do not appear, then 
on proof of the ſummons being given to him or left at his 
uſual place of abode ; or if he cannot be apprehended by 
warrant as aforeſaid ; the juſtice may proceed to hear and 
determine the offence, * 


Ihe form of the conviction, by the words of the 


ſtatute, ſhall be as follows, 


Weſtmorland, E it remembred, that on this 4% 

to toit. of in the year of the reg 
of —— A. O. ts convicted before me J. P. eure, em. 7 
his majeſty's juſtices of the peace for the ſaid county, for put 
ting into and uſing in the making of braad to be fold, a pr,, 
ration or mixture in which allum was an ingredient : ted 
I ds adjudge him to pay and fi ws w the ſame, the fun 0 
foe pounds. Given under my hand and ſeal the day and yt 
afereſaid. "THE ; 


Warrant 


Woead, 


I 


Narrant of diſtreſs, on non-payment of the penalty 


within 24 hours after his conviction. 


Weſtmorland. 0 To the conſtable f 


Oraſmuch as A. O. late of in the county aforeſaid, 
baker, was on the ———— day of duly convicted, 
fore me J. P. eſquire, one of his majeſty's juſtices of the peace 
i the ſaid county, by the vath of A. W. a credible witneſs, 
ir that he the ſaid A. O. on the day of did 
ut into and uſe, in the making of bread to be fold, a prepa- 


"vel ation of mixture in which allum was an ingredient, againſt 
6 e form of the ſtatute in ſuch caſe made and provided; by rea- 
1 in whereof, I did adjudge and have adjudged him to pay 


ud forfeit for the ſaid offence the ſum of 5 I, ts be diſtributed 
i herein after mentioned : And whereas it appears to me, 
tat the ſaid ſum, or any part thereof, is net yet paid: 1 da 
therefore hereby authorize and require you forthwith to make 
bfreſs of the goods and chattels of kim the ſaid A. O. and 
if within the ſpace of five days next after ſuch diftreſs by you 
taken, the ſaid ſum of 51 ſhall nat be paid, that then you 


ade “ cauſe the ſaid goods by you ſeized to be appraiſed and ſold; 
his ring the overplus to him the ſaid A. O. after deducting 


the ſaid ſum of 5 l, and alſo the cofts and charges of the proſe 
ation for the ſaid offence, and of the ſaid diſtreſs and ſale ; 
which coſ?s and charges I do hereby aſcertain at the ſum of 30 5. 


hen % out of the ſaid ſum f 51 fo forfeited as aforeſaid, you 
his ee t pay one moiety to A. I. yeoman, who informed me of the 
l offence, and proſecuted to conviction him the ſaid A. O. 
ere me for the ſame ; and the other moiety you are to apply 


ir the better carrying the act of parliament for the due making 
of bread and for the other purpoſes therein mentioned into ex: 
ation, according as I ſhall hereafter give you direttions : And 
if ſufficient diſtreſs cannot be had or found whereupen to levy 
the Jaid ſum of 51 as aforeſaid, you are hereby required to 
wrtify the ſame to me together with the return of this precept. 
rein fail you not. Given under my hand and ſeal, the 
wm day — int the ——— year of the reign of =—. 


Return 
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438 Return of the want of diſtreſs, indorſed upon t 
warrant. | 5 


Weſtmorland, J A. C. conflable of —— in the ſaid am 
do hereby certify J. P. eſquire, one of li; '/ 

majeſiy s juſtices of the peace for the ſaid county, that by vj. : 

tue of this warrant, I have made diligent ſearch 2 the gud, 

and chattels of the within mentiomed A. O. and that I can fu 

1o-fufficeent goods and chatiels of him the ſatd A. O. when 

ta: levy the within mentioned ſum of 51. Fitneſs my han, 


A. C. 
Sworn before me the ſaid juſtice, 
the day and year aforeſaid: 
7. P. 1 
. be 
Commitment for want of diſtreſs. y 


oO (Jo the conſtable of in the (ad 
Weſtmorland, county, and to the keeper of the cen. 
mon gaol at in the ſaid county. 


79 h as A. O. late of —— in the county afiria 

1 baker, was on the day of =—— duly convitted bar 

me J. P. «ſquire, one of his majeſty's juſtices of the prac fi 

the ſaid county, by the oath of A. W. a credible witneſs, fi 

that he the ſaid A. O. on the —— day of —— did put wt 

and uſe in the making of bread ta be fuld, a preparation or nu 4 
ture in which allum was an ingredient, againſt the ſun 

of the flatute in that caſe made and provided; by reaſen white 

of I did adjudge him to pay and forfeit far the ſaid fu 

the ſum of 51. And whereas on the — day of —— " 

the year 2 Lid iſuue my warrant to the conjiablef 

| to levy the ſaid ſum of 51 by diſtreſs of the gaods a 

chattels of him the ſaid A. O. And whereas it appears n þ 
me, as well upon the cath of the ſaid conſtable of — as al-. 
wiſe, that he the ſaid conſtable of — hath uſed his dane 
deavours to levy the ſaid ſum on the goods and chattelt if i Wok 

\ ſaid A. O. as aforeſaid, but that no ſufficient diſtreſt d 
be found where:n to levy the ſame : Therefore I do hereby a. fon 
mand you the ſuid conſtable of him the ſaid A. O. t 
apprebend and ſafely convey to the ſaid common ga!, ord 

him to deliver to the keeper thereof aforeſaid, together uit 

this precept : And I ds hereby command you the ſaid * 4 
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gael aforeſaid, to receive into your cuſtody in the ſaid gael 
n the ſaid A. O. and him there ſafely to keep for the ſpace 

me calendar month from the time of this commitment ; un- 
7 the ſaid fum of 5l, and alſo the cof?s and charges of the 
rfecution which ] have aſcertained at. the ſum of —— fball 


| the 


150 | 
„er paid. Gruen under my hand and ſeal, the — day 

4 an m the year aforeſaid. 7 : 

2 a 


| The like proceſs as above may be for bread 
deficient in weight; beginning the information, 
which is the ground work of the whole, thus: 


HAT A. O, late of in the county aforeſaid, 

later, on the —— day of in the ar of 
tie reign of —— did expoſe\to ſale one loaf of houſhold bread 
Importing to be a two penny loaf, deficient in weight one ounce, 
wording to the aſſixe then and there ſet for the ſaid bread. 


And ſo in other like caſes. 


Breaking gaol. Sce Piſon breaking. 


Breaking open doors. See Arreſt, 
Brewers. See Exclſe. 


Boibery, 

RIBERY in a ſtrict ſenſe is taken for a great miſ- 
priſon of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
me who has to do before him any way, for doing his 
ofice, or by colour of his office, but of the king only; 
nd is puniſhable at the common law by fine and impri- 
lounent, x Haw, c. 67. 
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Wyitüs and Tiles. 


True making of I, Bt. the 17 Ed. 4. c. 4: Every perſon, uſing tis 
. . occupation of making of tile called Plain ti 
(otherwiſe called Thak tile), roof tile or cres tile, come 
tile, and gutter tile, ſhall make it good, ſeaſonable, a 
ſufficient, and well whited and anealed. ; 
And the earth, whereof any ſuch tiles ſhall be mate 
ſhall be digged and caſt up before Nov. 1, next befor 
they ſhall be made; and ſtirred and turned before Feb. f, 
| next following; and not wrought before Mar; 1; next a. 
6 ter: and the ſame earth, before it be put to making of 
| | tile, ſhall be truly wrought and tried from ſtones, 
| And the veins called malin or marle, and chalk, hig 
| commonly in the ground near to the land eonvenient ts 
; make tile, after the digging of the ſaid earth whereof an 
f ' * ſuch tile ſhall be —_ all be well ſevered from the 
earth of which the tile ſhall be made. 
| And every ſuch plain tile ſo to be made ſhall be 10; 
inches long, 6; inches broad, and half an inch and hal 
a quarter thick: Roof tile or eres tile, 13 inches long, 
| half an, inch and half a quarter thick, with convenient 
| deepneſs :—Gutter tile and cover tile 103 inches long 
| with convenient thickneſs, breadth, and deepneſs. 
| And if any perſon ſhall ſet to ſale any ſuch tile other. 
wiſe made; he ſhall forfeit to tlie buyet double value a 
me tile, and make fine and ranſom at the king's will. 
be recovered by action of debt, with coſts, —And 
alſo the juſtices of the peace and every of them may hen n 
and determine offences againſt this act; who ſhall alle "| 
upon the offender no leſs fine than for every 1000 plain 
tiles 5s, for every 100 roof tile 6s 8d, and for every 100 ni 
corner or gutter tile 2 8. | of 
| And the ſaid juſtices ſhall have power to call befor: u 
| them or any of them perſons having experience or know- up 


ledge in making tile, to ſearch and examine the dig. * 
ging, caſting, turning, parting, making, Whiting, ant an 
anealing aforeſaid ; and no perſon ſhall put any ſuch til Af, 


| to ſale before it be ſearched, on pain of forfeiture, And of 
| if the ſearchers ſhall find any perſons offending again! 7 
| this act, they ſhall preſent the defaulters at the next ſeſ- | 
ſions, which ſhall be equal to a preſentment of 12 me". I 
And the ſearcher ſhall have of the tile maker for his l. pla 
bour for every 1000 plain tile ſearched 1d, for eve 4 | 

Pp roo 
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wol tile an halfpenny, and for every 100 corner and 
eutter tile a farthing. Searcher neglecting his duty ſhall 
torfeit 108; and the juſtices may hear and determine the 
faults of the ſearchers, in like manner as of the tile 


th makers. | n 
tl 2. All earth or clay which ſhall be dug for making True making of 
ner kricks for ſale, ſhall be dug and turned at leaſt once be- dicke. 

nd tween Nov. 1, and Feb. 1, and ſhall not be made into 


bricks till after Mar. 1, next following; and no bricks 
ſhall be made for ſale but between Mar. 1, and Sept. 29; 
on pain of forfeiting 20s for every thouſand, 12 G. c. 
„1. 
51 in London and within 15 miles thereof, any per- 
ſon may dig ar cauſe to be dug, at any time in the year, 
brick earth for the making of bricks; provided ſuch earth 
he turned once before it be made into bricks, 10 G. 3. 


(, 49%. 4 . a 
255 12 G. c. 35. No ſoil called Spaniſh ſhall be Vadue mixtures, 
mixed with any brick earth or clay for making bricks for 
ale; nor any aſhes or cinders commonly called breeze ſhall 
de uſed in burning any bricks fœ ſale. /. 1. 
But by the 3 G. 2. c. 22. and 10 G. 3.c. 49. Any 
perſon may make and burn in clamps for fale bricks 
made of real brick earth, wherein may be mixed any 
quantity of ſea coal aſhes, fifted or ſcreened thro? a ſieve 
or ſcreen not exceeding a quarrer of an inch between the 
maſhes, and not exceeding the rate of 20 loads to the 
making of 100,000 bricks, each load not exceeding 36 
buſhels : Alſo it ſhall be lawful to uſe cinders commonly 
called breeze, mixed with coal, or by themſelves alone, 
in burning of brieks in clamps. 3 G. 2.c. 22. / 2, 3. 
10 G. 3. c. 49. / 4, 5- #7 
And by the 2 G. 2. c. 15. In London and within 15 
miles thereof, when any earth ſhall be dug for makin, 
of bricks for fale, the owner thereof ſhall uncallow an 
take off all the ſoil, mould, or other compoſt, lying 
upon the ſaid earth, until they come to the real brick 
earth ; and none of the ſaid compoſt, mould, or ſoil, nor 
any mud or dirt of any kind, ſhall be mixed with the F 
real brick earth, under any pretence whatſoever; on pain Fi fort to be 'F 
of 20s for every 1000 bricks made contgary hereunto, 4d — >" | 


* | | 

4. All bricks for ſale ſhall be burnt either in kilns, or 
in diſtinct clamps by themſelves; that is to ſay, the 
place bricks in kilns or in clamps by themſelves, and the 
Vor. I, 8 ſttock 
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Dimenſions. 


Searchers, 


inches wide; and all ſtock bricks ſhall when burned be d 


reſted (as maſter brickmaker) in making or burning at 
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ſtock bricks in kilns or in clamps by themſelves; on pn 
of 20s for every thouſand. 12 G. c. 35. / 1, 2. 
Provided, that ſtock bricks and place bricks may | 
burned in one and the ſame clamp, ſo as the ſtock brich 
be therein ſet in one diſtinct parcel, and not diſperſed, 
intermixed, or ſurrounded with place bricks, 3 6. 2.4 
22. |. 4. ; 
5. All bricks called place bricks, ſhall when burne 
be not leſs than ꝙ inches long, 2 ; inches thick, and g 


the ſame dimenſions as to length and breadth as the plac 
bricks, and one eighth part of an inch thicker; and all pu- 
tiles ſhall when- burncd be not leſs than 134 inches lon, 
and 9 inches wide, and half an inch thick; on pain d 
20s for every thouſand bricks, and 108 for every thou. 
ſand pan-rtiles. 12 C. c. 35. . 1, 2. [Note, the reaſon 
why no proviſion was made concerning pan-tiles, among 
the other ſorts of tiles, by the abovementioned act of the 
17 Ed. 4. is, becauſe pan-tiles are a modern invention; 
long after the date of that act. ] 

In London and within 15 miles thereof, it is ſufficient, 
if the bricks when burned be 8 inches long, 4 inches 
broad, and 23 inches thick. 10 G. 3. c. 49. / 6. 

And no penalty in reſpe& of the dimenſions of brick 
ſhall be recovered, unleſs the information be laid within 
one month after ſale or delivery of the bricks. 10 6.3 
c. 49. ö 10. 

6. The juſtices, at Chriſtmaſs ſeſſions yearly, ſal 
appoint 2 ſearchers, to examine as well the earth, clay, 
and materials of which bricks are intended to be made for 
ſale, as alſo the bricks and pan-tiles both before and i. 
ter they ſhall be burnt; for which they ſhall be paid by 
the brickmaker and pantile maker, for every 1000 bricks 
ſearched one halfpenny, and for every 1000 pan-tiles 
ſearched one penny. 12 G. c. 35. / 5, 6. 

In London and within 15 miles thereof, the juſtices 
of the city. or of the ſeveral counties reſpectively ſhall 
at their general or quarter ſeſſions -appoint ſearchers, 
who may enter in the day time into any place where clay 
or earth ſhall be dug or digging for bricks or pan-tiles, 
or where they ſhall be made or making for ſale, or e- 
poſed to ſale; and every perſon who ſhall make or bum, 
or Cauſe to be made or burned, or be concerned or inte- 


bricks or pan-tiles for ſale contrary to the directions above- 


mentioned, or in ſelling the ſame, {hall forfeit 208 for 
[ every 
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todo bricks, and 10s for every loco pan: tiles. 
1G. 2. c. 15. / 1. 

-. All combinations, within the ſpace of 15 miles from Combinations to 
[mdm, for inhancing the price of bricks or tiles, ſhall be inhance the prices 
void; and every brickmaker or tilemaker, offending therein 
hall forfeit 201, and every clerk, agent or ſervant 101, 
12G. c. 35. / 8. . | hs 

g. All penalties and forfeitures by the ſaid acts ſhall be Penalties. 
recovered before one juſtice, on proof by confeſſion or oath 
of one witneſs; which juſtice ſhall levy the ſame by diſ- 
wels; to be diſtributed half to the informer, and half to 
the poor of the pariſh where the offender dwells : and if 
ſuffcient diſtreſs ſhall not be found, or ſuch penalties and 
forfeitures ſhall not be forthwith paid, the ſaid juſtice 
ſhall commit the offender to the common gaol or houſe 
of correction for the place where the matter ſhall ariſe, 
for any time not exceeding two calendar months, unleſs 
ſuch penalties and forfeitures, and all reaſonable charges, 
ſhall be ſooner paid. 10 C. 3. c. 49. /. 8. 


The conviction to be in this form, or to the like effect: 


chez 
| E it remembred, that on the day of in 
- the year of our Lord A. B. is convicted befere 
th 


me C. D. one of his majeſty's juſtices of the peace for the —— 
if — (ſpecifying the offence, and time and place 
when and where the ſame was committed, as the cafe 


ſhall be), Given under my hand and ſeal, the day and year 
oforeſaid. ſ. 9. 


But no penalty ſhall be recovere!, unleſs ſued for within 
7 year after the oftence committed, 2 C. 2. c. 15. 
2. 

9. Perſons aggrieved may, within four calendar months Appeal, 
after the cauſe of complaint ſhall have ariſen, appeal to 
tie general quarter ſeiſions, giving 21 days notice at the 
leaſt, in writing, to the perſon or perſons whoſe acts are 
complained againſt; and within eight days after ſuch no- 
tice entring into recognizance before a juſtice with two 
ſureties, conditioned to try ſuch appeal at, and abide the 
order of, and pay ſuch coſts as ſhall be awarded by the 
court, And the juſtices at ſuch ſeſſions, on proof of ſuch 
notice and recognizance, ſhall hear and determine the ap- 
peal in a ſummary way, and award ſuch coſts to the party 
appealing or appealed againſt, as they ſhall think reafon- 
le: And their determination ſhall be concluſive; and 
8 2 no 


mY 
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no order or other proceedings in the premiſſes ſhall bs Will þ 
quaſhed for want of form, or removed by certiorari ct a 
other proceſs into any of his majeſty's courts of record at 
Wiftminſter, 10 G. 3. c. 49. ſ. 11. t 
ote, theſe ſeveral acts of 12 G. c. 35. 2 G. 2. c. 15 t 


2 G. 2. c. 22. and 10 G. 3. c. 49. are but temporary, and 
have their continuance to Sept. 29, 1773, &c. 


„„ * —_ 
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OTE; This title treateth only of county bridges: ; 
N Thoſe which are under the cognizance of the ſur. t 
veyor of the highways, as being repaired by the ſeveral 5 
pariſhes or diſtricts, are treated of under the title Yigh 
ways, a 


J. Who ſhall repair. ; 
II. Power of the leet to enquire thereof. ; 
TIT. Power of the juſtices in ſeſſions. 0 
V. Concerning the 300 foot at the end of bridge. , 
Z. Inditiment of bridges. 


VI. Charges of repairing. ; 
VII. Surveyors,of the work, 
VIII. Manner of repairing. | 0 
IX. Purchaſing lands adjoining. 


A. Contracting for a term of years. 


I. Who ſhall repair. | . 


1. By the great charter, 9 H. 3. c. 15. No town w y 
freeman ſhall be diftrained to make bridges nor banks, but ſuc | 
as of old time and of right have been accuſtomed. 

2. And none can be compelled to make new bridges, 


where never any were before, but by a& of parliament, 

2 Inſt. 701. 
3. By the common law, ſome perſons (ſpiritual or tem- 
poral, corporate or not corporate) are bound en 
ridges 


AA — _ _ zJ 
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bridges by reaſon of the tenure of their lands or tenements; 
and ſome by reaſon of preſcription only : 

By tenure, by reaſon that they and thoſe whoſe eſtate 
they have in the lands or tenements, are bound in reſpect 
thereof to repair the ſame. 2 If. 700. | 

By reaſon of iption only ; but herein there is a di- 
yerſity between bodies politick or corporate, ſpiritual or 
temporal, and natural perſons : for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local and have a 
ſucceſſion perpetual ; but a natural perſon cannot be bound 
by act of his anceſtor, without a lien, or binding, and 
alſets. 2 nfl. 700. 

And if a man make a bridge for the common good of 
all the ſubjects, he is not bound to repair it; for no par- 
ticular man is bound to reparation of bridges by the com- 
non law, but, by tenure or preſcription. 2 ©. 701. 

4. And if none are bounden by tenure or preſcription 
xt common law, then the whole county or franchiſe ſhall 
repair it. 2 fl. 701, | 

Concerning which, it is enacted by the 22 H. 8. c. 5. 
3 follows: Whereas in many places, it cannot be known and 
pred, what hundred, town, pariſh, perſon, or body palitick 
cught to repair bridges broken in the highways ; in every ſuch 
caſe, ＋ bridges, if they be without a city or torun corpo- 
rate, ſhall be made by the inhabitants of the county ; if within 
a city or town corporate, then by the inhabitants of fuch city or 
town corporate; i part be in one ſhire, city, or town corporate, 
ond part in another, or within the limits of a city or town 
crporate, and part without, the inhabitants of the ſhire, cities, 
* corporate, ſhall repair ſuch part as lies within their 
units, ſ. 3. 


Bridges broken in the hightvays] This extendeth only to 
common bridges in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 
caſe is not by indictment but by action. 2 Ine. 701. 


Within a city or town corporate] It hath been queſtioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute to the repairs of a county 
bridge. 1 Haw. 225. 

5. A tenant at will of an houſe, which adjoins to a 
common bridge, is bound to repair the houſe, fo that the 
publick be not prejudiced by the want cf repair, although 
he be not bound to repair as to his landlord. L. Raym. 
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The freehold of bridges is in him that hath the free. 
hold of the ſoil; but the free paſſage is for all the king 


liege people. 2 Inft. 705. 
II. Power of the leet to inquire thereof. 


| Decays of bridges are preſentable in the leet, or tom 
2 Infl. 701. | 


III. Power of the juſtices in ſeſſions, 
The Juſtices, or four of them at the leaſt (1 Q.) Hall hay 


power to enquire, hear and determine in the general ſeſſms, 
of all manner of annoyances of bridges broken in the highway, 
to the damage of the king's liege people, and to make ſuch pr. 
ceſs and pains upon every ex. againſt ſuch as ought 5 
be charged to make or amend them, as the king's bench uſual 
doth, or as it ſhall ſeem by their diſcretions to be neceſſary ani 
— for the ſpeedy amendment of ſuch bridges. 22 fl. 
. 


Four of them at the leaf] If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire : but if tte 
franchiſe be a county of itſelf, and hath not four juſtice 
(1 2.) it is not within this ſtatute, but is left to the n- 
medy which it had at common law. 2 Inft. 702. 


And to make proceſs] Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged ar 
in another ſhire ; or where the, bridge is within à city cr 
town corporate, and the perſons or lands that ought to be 
charged are out of the ſaid city; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 
termine ſuch annoyances, being within the limits of thet 
commiſſion: and it the annoyance be preſented, then to 
make proceſs into every ſhire of the realm, againſt ſuch 


as ought to repair the fame, and to do further in every 


behalf as they might do, if the perſons or lands chargeable 
were in the ſame ſhire, city, or town corporate where the 


annoyance is. 22 H. 8. c. 5. / 5. 


As the king's bench uſually dith) The preſentment at com- 
mon law, might be before the king's beneh, or at the a. 
lizes. 2 Infl. 701. 0 
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* free. | 
2 IV. . Concerning the 300 foot at the ends of bridges. 


king; 


Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 
my bridges, diſtant from any of the ſaid ends by the ſpace 

of foot, ſhall be made, repaired, and amended as 
torn 300 P 

often as need ſhall require; and the juſtices, or four of 

them (1 O,) ſhall have power to inquire, hear and de- 

termine, in the general ſeſſions, all manner of annoyances 

of and in ſuch highways, ſo being and lying next adjoin- 

| ing to any ends of bridges, diſtant from any one of the 

Gov ends of ſuch bridges 300 foot, and to do in every thing 


fen, concerning the making, repairing, and amending of ſuch 
= highways, in as ample manner as they may do for the 
R making, repairing, and amending of bridges, 22 H. 8, 
wall * 

1 V. Indifiment of bridges. 


1. No money ſhall be applied to the repair e bridges, until 
preſentment be made by the grand jury at the aſſiues or ſeſſions, 
if their inſufficiency, inconvenienq, or want of reparation, 
12 G. 2. c. 29. ſ. 13. 

2. An indictment for not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 
rages, or for horſes, or for footmen only. L. Raym. 
1175. 

3. If a man be indicted for that by reaſon of the tenure 
of certain lands, he is bound to repair. a bridge, it muſt be 
aledged where thoſe lands lie. 2 H. H. 181. 

4. Any particular inhabitant of a county, or tenant of 
land charged to the repairs of a bridge, may be made de- 
fendant to an indictment for not repairing it, and be liable 
to pay the whole fine aſſeſſed by the court, for the default 
of repairs, and ſhall be put to his remedy at law for a 
contribution from thoſe, who are bound to bear a propor- 
tionable ſhare in the charge; for the neceſſity of the caſe 
requires the greateſt expedition in caſes of this nature : 
lor bridges being of abſolute neceſſity, are not to lie un- 
repaired till ſuits are determined. 1 Haw. 221. 

5. If a manor be held by the ſervice or tenure of re- 


atterwards comes to be divided into ſeveral hands; every 
one of theſe alienees being tenants of any parcel, either 


of the demeſnes or ſervices, ſhall be liable to the whole 
84 charge, 


pairing a common bridge or highway, and that manor, 
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charge, and are contributory among themſelves, A 
tho' the lord of the manor might, upon the ſeveral alis. 
nations, agree to diſcharge thoſe that purchaſed of hin, 
of ſuch repairs; yet that ſhall not alter the remedy fo 
the publick, but only bind the lord and thoſe that clain 
under him, As the whole manor, and every. part of it. 
in the poſſeſſion of one tenant, was once chargeable with 
the reparation ; fs it ſhall remain, notwithſtanding 7 


act of the proprietor : It ſhall not be in his power to 25. 


portion the charge whereby the remedy for publick bene. 
fit ſhould be — more difficult, or by alienations to per. 
ſons unable, to render it, in reſpect of the parts which 
ſhould come into ſuch hands, quite fruſtrate. 1 Sal, 

58. ; 
6. It hath been reſolved, that it is not ſufficient for the 
defendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are nx 
bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame; 
and it fs ſaid, that in ſuch caſe the whole charge ſhall be 


laid upon ſuch defendants, by reaſon of their ill plea. 


1 Haw. 221. 

It ſeemeth, that no inhabitant of a county ought to 
be a juror, for the trial of an iſſue, whether the count) 
be bound to_ſuch-repairs or not; and therefore the jury 
muſt come from ſome adjacent county. 1 Haw. 222. 

And it ſeemeth that the ſame objection may lie as to 
the juſtices, where they are (as it may probably happen) 
all intereſted. In which caſe it ſeemeth that the trial ſhal 
be in the next county. For where an impartial trial can- 
not be had in the proper county, it ſhall be tried as near 
to the ſame as may be. As in the caſe of the king and 
the inhabitants of the county of the city of Norwich, con- 
cerning a county bridge, the trial was in Suffolk, But- 
row. Mansfield. 859, 860. 

But by a ſpecial ſtatute, an inhabitant of the county, 
in ſuch caſe, may be a witneſs. 1 An. ſt. 1. c. 18. 

8. Ne fine, iſſue, penalty, or forfeiture, upon any preſent: 
ment or indiftment for not repairing bridges, or the highwajs 
at the ends of bridges, ſhall be returned into the exchequer, bit 


fall be paid to the treaſurer, to be ”_ towards the ſaid re- 


pairs, and nat otherwiſe. 1 Ann. ſt. 1. c. 18. ſ. 4. 
9. And no preſentment or indiftment for ust repairins 

bridges, or highways at the ends of bridges, ſhall be remus 

by certiorari out ft the county into another court, 1 An. ft. 1. 


c. 18, f. 5. 


Bu: 


| 


fl 
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But à certiorari lies to remove an order made by the ju- 
tices, concerning the repair of a bridge, purſuant to a 
private act of parliament ; and the juſtices ought to re- 
turn the private act upon which their order is founded. 
Dalt. 304. 1 Did ? 

E. 70 2. K. and the inhabitants of Hand, Upon 
motion to quaſh a certionar; to romove an indictment againſt 
the defendants at ſeſſions, for not repairing a bridge; it 
was inſiſted, that by the 1 An. c. 18. the certiorari is taken 
way, To which it was anſwered, and reſolved by the 
court; that this act extended only ts bridges where the 
county is charged to repair; and that where a private per- 
ſon or pariſh is charged, and the right will come in que- 
tion, the act of the 5 & 6 . c. 11. had allowed the 
granting a certiorari. And therefore they refuſed to quaſh, 
Kr. goo. 


VI. Charges of repairing. 


By the 12 G. 2. c. 29. The charges of repairing and 
amending bridges, and highways at the ends of bridges, 
ſtall be paid out of the general county rate. /. 1. 


VII. Surveyors of the work. 


The four juſtices in ſeſſions as aforeſaid may appoint 
two ſurveyors, with ſalaries, to ſee the bridges amended. 
22 H. 8. c. S-{ 4. 

And this buſineſs of ſurveying the bridges, for the more 
convenience, is uſually annexed by the juſtices to the of- 
fee of the high conſtables; for which they have by this 
clauſe power to allow them ſalaries. 


VIII. Manner of repairing. 


r. It ſeemeth to be clear, that thoſe who are bound to 
repair bridges, muſt make them of ſuch height and ſtrength, 
as ſhall be anſwerable to the courſe of the water, whether 
it continue in the old channel, or make a new one. 
1 Haw. 221. 

2. And perſons are not trefpaſſers, for entring on any 
adjoining lands for repairing bridges, or laying thereon the 
ſequiſite materials. 1 Haw, 221. 


IX. Pur- 
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Budges. 
IA. Purchaſing lands adjoining. 


2 

The juſtices at their ſeſſions may purchaſe any parce 
of land, adjoining or near to any county bridge, for the 
more commodious enlarging, or convenient rebuilding the 
ſame, not exceeding one acre, to be paid for by the tres. 
ſurer out of the county rates, by order under the hands 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands fo purchaſed, thall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid bridges. 14 C. 


2. c. 33. | 
A. Contrafling for a term of years. 


By the 12 G. 2. c. 29. /. 14. When any publick 
bridges, ramparts, banks, or cops, are to be repaired at 
the expence of the county, the juſtices at their general or 
quarter ſeſſions, after preſentment made by the grand 
jury of their want of reparation, may contract with any 
perſon for rebuilding, repairing, and amending the ſame, 
for any term not excecding ſeven years, at a certain an- 
nual ſum. 

In order to which they ſhall give publick notice of their 
intention of contracting with any perſon, for rebuilding, 
repairing, and amending the ſame. 

And ſuch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors; who 
ſhall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the peace. 

And all contracts when agreed to, and all orders rela- 
ting thereto, ſhall be entred in à book to be kept by the 
clerk of the peace for that purpoſe ; who ſhall keep the 
ſame amongſt the records of the county, to be inſpected 
by any of the juſtices at all ſeaſonable times, and by any 
perſon employed by any pariſh or place, contributing d 
the ſame, without fee. | 


Inditment for a bridge out of repair. 


| Y the oaths of good and lau- 
n Hs 'B ful men of the cqunty aforeſaid, the 


and there ſworn and charged to inquire for our ſaid hrd the 


king, and the body of the county aforeſaid, it is preſented, thi 
4 


=> OQ —. © — K — = 1 
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Bꝛidges. 
g certain common bridge, over the river — — commonly call- 
il ——— bridge, lying and being in the pariſh of 
in the county aforeſaid, in the king's common highway there, 


cel lading from the market town of to the market town 
the if —— in the ſaid county, altogether and from the time 
| the whereof the memory of man is not to the contrary, being a com- 1 


lea. um king's highway for all the lieges and ſubjecte of our ſaid 
nds hrd the king and of his anceſtors, with their horſes, carts, and 
ich carriages to go, paſs, ride, and travel at their pleaſure, on the 
| Of —— day of in the yoar of the reign of 
„n ua, and yet is in great decay, broken, and ruinous, 
6. þ that the lieges and ſubjet?s - our ſaid lord the king, upon and 
aver the ſaid bridge with their horſes, carts, and carriages 
auld not and cannot go, paſs, ride, and travel, without great 
danger, to the grievous damage and nuſance of all the lieges and 
ſubjefts of our ſaid lord the king, upon and over the ſame bridge 
gung, paſſing, riding, and travelling, and againſt the peace of 
tur ſaid lord the king, his crown and dignity. 
And that A. O. late of in the ſaid county, gentle- - 


nd nan, by reaſon of his tenure of certain lands lying in the pariſp 
* — aforeſaid, and elſewhere in the ſaid county ought ts 
05 mate, repair, and amend the ſaid common bridge, as often as 
n and when it ſhall be neceſſary. 


[Or, And that the inhabitants of the county aforeſaid, the 
common bridge aforeſaid (fo as aforeſaid being in decay) ought 
to redair and amend, when, and fo often as it ſhall be nece- 
5g. ö 


Buggery. 


. DUGGERY (from the Tralian bugarone, a bug- What it ia. 
gerer, this vice being ſaid to have been brought 

into England out of Itah by the Loambards) is a deteſtable 

and abominable fin, amongſt chriſtians not to be named, 

committed by carnal knowledge, againſt the ordinance of 

the creator, and order of nature, by mankind with man- 

kind, or with brute beaſt, or by womankind with brute 

beaſt, 3 Int. 58. 

2. And by the ſtatute of 25 H. 8. c. 6. Buggery com- The puaihment. 
mitted with mankind or beaſt is made felony without be- 
nefit of clergy. And the juſtices of the peace may hear 


| and determine the ſame, as in caſes of other felonies. 
3. Which 


— ra. -- 2 „ 


| 
' 
| 
| 
| 
' 
| 
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acceſſary. 


Navy. 


Derivation of 
burglary» 


Definition of | 
burglary, 


. Buggery. 

Which ſaid ſtatute making it felony generally, 
35 be acceſſaries both before — after. ' But 22 
are preſent, aiding and abetting, are all principals, Any 
altho* none of the principals are admitted to their clergy, 
yet acceſſaries before and after are not excluded from 
clergy. 1 H. H. 670. | 

4. If the party buggered be within the age of diſcretion 
Larp is generally reckoned the age of 14) it is no fe. 
ony in him, but in the agent only. But if buggery be 
committed upon a man of the age of diſcretion, it is felony 
in them both. 3 Inf. 5g. 1 H. H. 670. 

5. By the articles of the navy (22 G, 2. c. 33. if a 
perſon in the fleet ſhall commit the unnatural and dete- 
table fin of buggery or ſodomy, with man or beaſt; he 
ſhall x; puniſhed with death by -the ſentence of a cour 
martial, | 


Burglary. 


Offences againſt the houſe of another, whick 
fall ſhort of burglary, belong to title Larceny, 
under the head Larceny from the houſe. 


J What is burglary. 
II. Puniſhment thereof. 
II. Reward for convicting a burglar. 


J. What is burglary. 


I. HE word burglar ſeemeth to have been brought 

unto us out of Germany by the Saxons, and to be 
derived of the German burg, a houſe, and larron a thich, 
probably from the Latin, /atro, /atronis. 

2. Burglary is a felony at common law, in breaking on 
entering the manſion haufe of another, in the night, with intent 
to commit ſome felony within the ſame, whether the felon 
intent be executed or not. Hale's Pl. 79. 

— Breaking Every entrance into the houſe by a treſptl- 
ſer, is not a breaking in this caſe ; but there mult be a 
actual breaking. As if the door of a manfion houſe * 

| | jy 


lich 
i 


Burglary. 


pen, and the thief enter, this is not breaking. So it is 
* the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 


the owner, this is no burglary, becauſe there is no actual 


breaking of the houſe, But if the thief breaketh the 
laſs of the window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is bur- 
gary, for there was an actual breaking of the houſe, 


breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting 
back the lock, or the leaf of a window, or unlatching the 
door that is only latched. 1 H. H. 552. 

At a meeting of the judges upon a ſpecial verdiR, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 
mall of the houſe was burglary or no. Concerning which, 
vir Michael Foſter ſays, with regard to cupboards, preſſes, 
lockers, and other fixtures of the like kind; it ſeemeth, 
that, in favour of life, a diſtinction ought to be made 
between caſes relating to mere property and ſuch where- 
in life is concerned. In queſttons between the heir or 
deviſee and the executor, thoſe fixtures may with pro- 
priety enough be conſidered as annexed to, and parts of 
the freehold, The law will preſume, that it was the 
intention of the owner, under whoſe bounty the executor 
claimeth, that they ſhould be ſo conſidered; to the end 
that the houſe might remain to thoſe, who by operation 


of law, or by his bequeſt, ſhould become intitled to it, 


in the ſame plight he put it or ſhould leave it, intire and 
undefaced, But in capital caſes, it ſeemeth, that ſuch 
futures, which merely ſupply the place of cheſts and 
other ordinary utenſils of houſhold, ſhould be conſidered 
in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe 
Pf. 108, g. 


M. 8. G. X. and Gray. One of the ſervants in the houſe. . 


opened his lady's chamber door (which was faſtened with 
a braſs bolt) with defign to commit a rape; and it was 
ruled to be burglary, and the defendant was convicted 
and tranſported, Str. 481. 

By the ſtatute of the 12 An. c. 7. If any perſon ſhall 
enter into the manſion houſe of another, by day or 
wght, without breaking the ſame, with an intent to com- 

| mit 
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mit felony, or being in ſuch houſe ſhall commit any fe. 
lony, and ſhall in the night time break the ſaid houſe to 
get out, he ſhall be guilty of burglary, and ouſted of the 
benefit of clergy, in the ſame manner as if he had broken 
and entered the houſe in the night time, with intent to 
commit felony. 

AM. 4 G. 2. Jaſbua Cornwall's caſe. He was indicted 
with another perſon for burglary. And upon the evidence 
it appeared, that he was a Ervant in the houſe, where the 
robbery was committed, and in the night time opened the 
ſtreet door, - and let in the other priſoner, and ſhewed him 
the ſide-board, from whence the other priſoner took the 
plate : then the defendant opened the door and Jet him 
out ; but the defendant did not go out with him, but 
went to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 


other, But afterwards at a meeting of all the judges at 


Serjeants inn, they were all of opinion that it was burglary 
in both, and not to be diſtinguiſhed from the caſe where 
one watches at the ſtreet end, whilſt another goes in and 
commits the burglary, which hath often been ruled to be 
burglary in both : and upon report of this opinion the de- 
fendant was executed. Str. 881. 

And entring] It is deemed an entry, when the thief 
breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is within any part of the houſe; or 
when he putteth a gun into a window which he hath 
broken, or into a hole of the houſe which he hath made 
of intent to murder or kill; this is an entry and break- 
ing of the houſe : but if he doth barely break the houſe, 
without any ſuch entry at all, this is no burglary. 3 
Inst. 64. : 

In the caſe of George Gibbons, at the Old Bailey in Jun 
1752 ; Gibbons was indicted for burglary in the dwelling 
houſe of John Allen. It appeared in evidence, that the 
priſoner in the night time cut a hole in the window ſhut- 
ters of the proſecutor's ſhop, which was part of his dwel- 
ling houſe ; and putting his hand thro” the hole, took out 
watches and other things, which hung in the ſhop with- 
in his reach: but no entry was proved, otherwite than 
by putting his hand thro' the hole. This was held to be 
burglary, and the priſoner was convicted. F/. 107, 8. 

It divers come in the night to do a burglary, and one 
of them break and enter, the reſt of them ſtanding to 
watch, at a diſtance, this is burglary in all. 3 {/t. 64 
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Burglary. 


The manſion houſe] This includes alſo churches, and the 


walls and gates of a walled town. 1 Haw. 103. 

Mr. Hawkins ſays, all out-buildings, as barns, ſtables, 
dairy houſes, adjoining to a houſe, are looked upon as 
part thereof; and conſequently burglary may be com- 
mitted in them : but if they be removed at any diſtance 
from the houſe, it ſeems that it hath not been uſual of late 
to proceed againſt offences thercin as burglaries. 1 Haw. 


104. 

And lord Hale ſays more explicitly, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes that are parcel thereof, as barn, ſtable, cow- 
houſe, dairy-houſe, if they are parcel of the meſſuage, 
tho' they are not under the ſame roof, or joining con- 
tiguous to it; and fo, he ſays it was agreed by all the 
judges: but if they be no parcel of the meſſuage, as if a 
man take a leaſe of a dwelling houſe from one, and of 2 
barn from another; or if it be far remote from the dwel- 
ling houſe, and not ſo near to it as to be reaſonably 
eſteemed parcel thereof, as if it ſtand a bow-ſhot off 
from the houſe, and not within or near the curtilage of 
the chief houſe, then the breaking it is not burglary, for 
it is not a manſion houſe, nor any part thereof, 1 H. II. 
$55, 9. 

To break and enter a ſp, not parcel of the manſion 
houſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, is not burglary, 
but only larceny ; but if he, or his ſervant uſually, or 
often lodge in the ſhop at night, it is then a manſion 
we in which burglary may be committed. 1 H. H. 
$57» 8. | 

lt is not neceſſary to make it burglory, that any per- 
ſon be actually in the houſe, at the very time of the of- 
tence committed. 1 Haw. 102. 

At Newgate ſeſſions, in January 1750, Fohn Nutbrown, 
and Miles Nutbrown were indicted for burglary in the 
qwelling houſe of one Mr. Fakney at Hackney, and ſteal- 
ing divers goods. It appeared by Mr. Falney's evidence, 


that he held this houſe tor a term of years not yet expired, 


and made uſe of it as a country houſe in the ſummer, his 
Chicf reſidence being in Lenden T hat about the latter 
end of the laſt ſummer, he removed with his whole fa- 
mily to his houſe in the city, and brought away a conſi- 


derable part of his goods: That in Novender laſt, his 


houſe was broke open, and in part rifled ; upon which he 
removed the remainder of his houſhold furniture, except 
a clock 
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a clock, and a few old bedſteads, and ſome lumber « 
very little value; leaving no bed, or kitchen furniture, a 
any thing elſe for the accommodation of a family. M. 
Fakney, being aſked, whether at the time he fo disfur. 
niſhed his houſe, he had any intention of returning to n. 
ſide there, declared that he had not come to any ſettle 
reſolution whether to return or not ; but was rather in. 
clined totally to quit the houſe, and to let it for the re. 
mainder of his term. The fact the priſoners were charge 
with was ſufficiently proved; and was committed about 
midnight the firſt of — laſt, The court was d 
opinion, that the proſecutor having left his houſe, and 
disfurniſhed it in the manner before mentioned, without 
any ſettled reſolution of returning, but rather inclining 
to the contrary, it could not under theſe circumſtances, 
be deemed his dwelling houſe, at the time the fact ws 
committed; and accordingly directed the jury to acquit 
the priſoners of the burglary, which they did, but found 
them guilty of felony in ftealing the ack and ſome other 


ſmall matters. And they were ordered for tranſportation, 


And the diſtinction is this: Where the owner 
uitteth the houſe, anime revertendi, it may ſtill be con- 
dered as his manſion houſe, tho' no perſon be left in it; 

many citizens, and ſome lawyers, do ſo from a principal of 

| wy huſbandry, in the ſummer, or for a long vacation. 
ut there muſt be an intention of returning, otherwile it 


will be no burglary. Fe. 76, 77. 


In the night] As long the day continues, whereby 4 
man's countenance may be diſcerned, it is called day ; and 
when darkneſs comes, and day light is paſt, ſo as by the 
light of day you cannot diſcern the countenance of a man, 
then it is called night. 3 In. 63. 

And this doth aggravate the offence ; ſince the night i 
the time wherein man is at reſt, and wherein beaſts run 
about ſeeking their prey. Hence in ancient records, the 
twylight was fignified, when it was ſaid, inter conem & 
lupum, (between the dog and the wolf; for when ths 
night begins, the dog ſleeps, and the wolf ſeeketh his pre). 
3 Inst. 63. 

With intent to commit felony.] There can be no burglary, 
but where the indictment both exprelly alledges, and the 
verdict alſo finds, an intention to commit ſome felony; 
for if it appear, that the offender meant only to commit 
a treſspaſs, as to beat the party, or the like, he is not 
guilty of burgliry, 1 Haw. 195. 

I. However 


z . 


However it ſecins the much better opinion, that an 
"Hention to commit a rape or other ſuch crime, which 
« made felony by ſtatute, and was a treſpaſs only at com- 
non Jaw, will make a man guilty of burglary, as much 
« if fuch offence was a felony at common law; becauſe 
wherever à ſtatute makes any offence felony, it incident- 
ally gives it all the properties of a felony at common law. 
H 103. | 


Whether the felotious intent be executed or not] Thus 
we burglars; who break any houſe, or church in the 
night, although they take nothing away. And herein this 
offerice differs from robbery, which requires that ſome- 
thing be taken, tho” it is not material of what value. 

Where a man commits burglary and at the ſame tim 
ſeals goods out of the houfe, it is alſo larceny ; and if he 
be acquitted of the burglary, he may notwithſtanding be 
ndited of the larceny; for they are ſeveral offences, 
tho' committed at the ſame time. And burglary may be, 
where there is no Tarceny ; and larceny may be, where 
there is no burglary.” 2 HE 246. | . 


| / 87, Puniſbment thereof. 


By the 18 El. c. 7. and 3 W. c. 9. Benefit of clergy 
s taken away in the caſes of burglary,” both from t 
principal, and the acceſſary before; buy in all caſes of 
burglary, acceſſaries after muſt have their clergy. 2 H. 
N. 364. 1 How: 357, 358. 

But by the 10 G. 3. c. 48. Every perſon who ſhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or ſilver plate, watch or watches, knowing the 
ame to aye bean ſtolen, ſhall in all caſes where ſuch 
jewel or jewels, or gold or filver plate ſhall have been felo- 
—. len, accompanied with a burglary actually com- 
mitted in ſtealing the ſame, be triable as well before 
conviction! of the priticipal felon whether he be in or out 
of cuſtody, as after his conviction : and if ſuch perſon ſo 
buying or receiving ſhall be convicted thereof, he ſhall be 
guilty of felony, and tranſported for 14 years. 


Il. Reward for convicting @ burglar. 


1. It may be obſerved, in the firſt place that it is pro- Tademnity ſor 
tided by the 24 7, 8. c. 36. that there ſhall be no forfei- killog tim. 


Vor. I, | "” ture 
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ture of lands or goods, for killing any perſon that u. 


tempts to commit burglary. 

But beſides this indulgence to a perſon killing ſuch a 

offender in defence of his houſe, there are ſpecial adya. 
tages and rewards for apprehending and convicting him u 
due courſe of law ; which are as follows : 
2. By the 25 G. 2. c. 36, The charges of proſecuting 
and convicting a burglar, ſhall be paid by the treaſurer d 
the county. where the burglary was committed, on pre- 
ducing to him the order of the court for that purpoſe, 
which the clerk of aſſiae, or of the peace, ſhall make ou 
for the fee of 1 8. % 11, 

And alſo the charges of poor witneſſes appearing a 
their recognizance, by the 27 G. 2. c. 3. on paying b4 
for the order: except in Middleſex, where the ſaid chan 
ſhall be paid by the overſeers of the poor where the perla 
was apprehended,  _ 


Exemption from 3. Every perſon who ſhall apprehend any one guilty a 


pariſh offices for 


taking and con- 
victing bim. 


burglary and proſecute him to conviction, ſhall have 
certificate without fee, under the hand of the judge, ces 
tifying ſuch conviction, and within what pariſh or plac 
the burglary was committed, and alſo that ſuch burylx 
was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering or apprehending ; and if any diſpute 
ariſe between ſeveral perſons ſo diſcovering or apprehend- 
ing, the judge ſhall appoint the certificate into ſo mary 
ſhares to be divided among the perſons concerned, 3s to 
him ſhall ſeem juſt and reaſonable : 

And if any perſon ſhall happen to be ſlain by ſuch bur 
glar, in endeavouring to apprehend him, the executors « 
adminiſtrators of ſuch perſon ſlain ſhall have the like cet- 
tificate : | 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county ir. which it ſhall be granted; far 
which he ſhall have 1 s and no more: 

And the ſaid certificate ſhall be once affigned over; and 
the original proprietor, or the aſſignee of the ſame, ſhall by 
virtue thereof be diſcharged from all manner of pariſh and 
ward offices, within the pariſh and ward where the felonſ 
was committed, 10 & 11. c. 23. 

In the caſe of the King and Derbyſbire, T. 1 G. 3. Tit 
defendant Jobn Der byſpire was indicted at the ſeſſions fat 
refuſing to take upon him the office of con/table for the mi- 
nor of Birmingham. The indictment being removed 
certiorari, the cauſe was tried at Warwick Aſſizes, and the 


jury found ſpecially, that the defendant was a fit r_ 
. ! 


Burglary. 
all teſpects to be nominated and elected to the office, 
aleſs diſcharged or exempt therefrom by reaſon of a cer- 
cate he had under this act. It appeared that the uſage 
t Birmingham had been, annually at the court leet there, 
xr the jury to elect two conſtables for the manor of Bir- 
ungham generally, and one conſtable for the hamlet of De- 
1d e vill within the ſaid manor) particularly: 
at the manor of Birmingham extends into and compre- 
tends the whole town and pariſh of Birmingham, and alſo 
e laid hamlet of Deritend : that the conſtables ſo elected 
or the ſaid manor of Birmingham generally, have juriſ- 
iiion and authority, as conſtables, not only throughout 
te ſaid town and pariſh of Birmingham, but alſo within 


67 {throughout the ſaid hamlet of Deritend : that the con- 
* able of Deritend is elected out of the inhabitants of De- 
only; and the conſtable fo elected for Deritend par- 


cularly, and the ſaid conſtables ſo elected for the ſaid 
manor of Birmingham, have ſeverally equal and con- 
urrent juriſdiction within the ſaid hamlet of Deritend. 
The queſtion reſerved for the opinion of the court was, 
whether the ſaid John Derbyſhire, notwithſtanding the cer- 
tikcate, is liable to ſerve the ſaid office, Againſt him, it 
ws urged, that the diſcharge by the act is, from all pariſh 
and ward offices, within the pariſh or ward wherein the 
felony was committed, But the limits of this man's of- 


— kee extend beyond the pariſh of Birmingham ; therefore 
bis is not a pariſh office. And there is no ſuch diviſion 

in this place as a ward ; therefore no ward office, But 
ur. WH? conſtable is not a pariſh officer at all. It was a common 
l office, before pariſhes exiſted ; and is as ancient as 
or. bons or leets : and a pariſh is not a common law diviſien, 


but an eccleſiaſtical one. On the other hand, it was an- 


he WY 'vercd, that he is at leaſt a pariſh officer (whatever more 
rde may be); becauſe his office extends throughout the 

whole pariſh of Birmingham. And he is an inhabitant of 
de pariſh of Birmingham. Therefore, though hie be alſo 
by oatable of the manor, which includes the pariſh ; yet 


te is certainly a pariſh officer; notwithſtanding that greater 
extent of his juriſdiction or power. By the court : the 
only queſtion is, whether the conſtable of the manor of 
Birmingham is a pariſh officer of the pariſh of Birmingham. 
This term pariſh officer doth not include every office exer- 
eiled in the pariſh : if it did, it might even take in the 
(ee of high ſheriff of the county. A pariſh officer is 
i: WY '* ative to the pariſh, and confined to the pariſh only. A 
n WW ©nftable of a pariſb, _— called a pariſh officer ; but 

2 this 
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276 Burglary. 
cis man hath a much larger juriſdiction than the paid 
only; for he hath a juriſdicton over the whole manor, 
which extends much beyond the pariſh ; and the pariſh i 
only a part of that diſtri, over which it is to be-exer. 
ciſed. And the act doth not intend the certificate to he 
diſcharge from an office, whereof the functions are to he 
exerciſed out of the limits of the pariſh. This man can- 
not be eſteemed a pariſh officer, either from the origin 0 
his office, or from the nature, or from the exerciſe of it, 
Burroto. Mansfield. 1182. 
40 l. ſor taking 4. And moreover, as a further reward, every perſon 
and conviting. who ſhall apprehend any perſon guilty of burglary, d 
proſecute him to conviction, fhall have a certificate unde 
the hand of the judge, without fee, to be made out an! 
delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the burglary was committed, 
and alſo that the burglar was taken by the perſon claiming 
the reward; and if any diſpute ſhall happen to ariſe be- 
tween the perſons claiming, the judge ſhall by the aid 
5 certificate appoint the ſame to be paid amongſt the parties 
claiming the ſame, in ſuch ſhare and proportion as to him 
ſhall ſeem juſt and reaſonable : 

And on tender of ſuch certificate to the ſheriff, and de. 
mand made, he ſhall pay to the perſon ſo intitled, the ſum 
of 40 I, without fee or deduction, within one month after 
ſuch tender and demand, on pain of forfeiting double, 
with treble coſts, 5 An. c. 31. 6G. c. 23. / 10. 

491 tothe ex- 5. Andifany watchman, or any other perſon, be killed, 
ecutor of a per- in endeayouring to apprehend any ſuch burglar, his exe. 
— cutors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, 'or of the two next 
juſtices of the peace, of ſuch perſon being, ſo killed; 
which certificate they ſhall, on ſufficient proof before 
them made, give without fee, whereupon, ſuch executor o 
adminiſtrator ſhall be intitled to receive the like ſum of 

40 1. in like manner. 5 An. c. 31. ſ. 2. 
ql . 6. And moreover, if any perſon, being out of priſon, 
for con- ſhall commit any burglary, and afterwards difcover tus 
or more the like offenders, ſo as two or more be convit- 
ed; he ſhall have the like reward and allowance of 40}, 
and alſo all other advantages which are given to perſons 
who ſhall apprehend and convict any the like offenders 
and ſhall alſo have the king's pardon for all bears 
robberies, and felonies (except murder and treaſon) by 


him committed before ſuch diſcovery made ; which 2 


3 


8 1 a _ KW wo to .imc Sa. . 


victing two ac · 
complices. 


Burglary. +," ol 

don ſhall be likewiſe a good bar to an appeal. f Aun. c. 

1. / ' | 
' 1454 the ſheriff on producing the certificates, and $heri# how to be 
receipts for the ſaid rewards, may dedu& the ſame on his 6.4. 
accounts; and if he have not money in his hands, he 
ſhall be repaid out of the treaſury, on certificate from the 
clerk of the pipe. 5 Ann. c. 31. / 3. | 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G. c. 


Is. þ 4: 


Warrant to apprehend a burglar. 


Weſtmorland. {To the conſtable of 


ORASMUCH s A. I. 7 in the county of 
yeoman, hath this day made information and com- 
plant upon oath, before me J. P. eſquire, one of his majeſty's 

1 de WY cer of the peace for the ſaid county, that yeſterday in the 
night the dwelling houſe of him the ſaid A. I. at afore- 
ſaid in the county py aid, was feloniouſly and burglariouſly 
ible broken open, and one ſilver tankard 4 the value of 5 |, of the 
dad and chattels of bim the ſaid A. I. feloniouſly and burgla- 
Iled riuſly flolen, taken and carried away from thence ; and that 
arb juſt cauſe to ſuſpect, and deth ſuſpect, that A. O. late 
ed in the county yo labourer, the ſaid felony and 
burglary did commit: Theſe are therefore, in his ſaid majeſty s 
led: name 10 command you, that immediately upon fight hereef you 
. © fprehend the ſaid A. O. and bring him before me to an- 


_ ſwer the premiſſes, and to be farther dealt withal according to 
ma Herein fail you not. Given under my hand and ſeal 
— of corn in the yaa —— 

ſon, | 

2 Indictment for proper burglary. 

: . Weſtmorland. H E jurors for our lord the king upon 
"_ | their oath preſent, That A. O. late of 
_— — n the county of labourer, on the day 
* — in the year of the reign 4 at the 
) Of of one in the night of the ſame day, with force and arms, 


a — in the county e the dwelling houſe of A. I. 
oy {*laniouſly and burglariouſly did on and enter, with = 
' 2 im 


* 


_ Burglary. 
bim the ſaid A. I. of his goods in the ſame dwelling houſe the 
being, felomauſly and burglariouſly to fpoil and rab, and thy 
ſame goods felonouſly and burglariouſly to fleal, take, and cary 
away ; againſt the peace of our ſaid lord the king, his ern 
and dignity. s eee 20 


Indictment for burglary and larceny. 


Weſtmorland. FF\ HE jurors for our lord the king ub 
their oath preſent, That A. O. late if 


— in the county of labourer, on the 45 c 
of in the ———— year of the reign 4 — betuin 1 
the hours of ten and eleven in the night of the ſame day, with 
farce and arms, at. in the county of — the dur. . 


ling houſe of A. I. feloniouſly and burglariouſly did break and 

enter, and one filver tankard of the value of 5 I, of the gods 
and chattels of him the ſaid A. I. in the jame dwelling du Wil 
then and there feleniouſly and burglariouſly did ſteal, take, and s 
carry away; againſt the peace of our ſaid lord the king, bi " 
crown and dignity. | 10 


Burning. 


Fliciauſſy and voluntarily burning the houſe of anther, fer 
by night or by day, is felony at the common law. | | 
Haw. 105. 


Malicioufly and voluntarily] For if it be done by mil- 
chance or negligence, it is no felony. 3 /nft. 67. 

Yet if a man maliciouſly intending only to burn one 
perſon's houſe, happens thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 
liciouſly burned the houſe of that other; for where a fe- 
lonious deſign againſt one man miſſeth its aim, and takes 
effect upon another, it ſhall have the like conſtruction 
as if it had been levelled againſt him who ſuffers by lt. 


1 Haw. 106. 


Houſeburning at 1. 
the common law. 


Burn 


Burning. 


Burning] Neither a bare intention to burn a houſe, nor 
the even an actual attempt to do it by putting fire to a part 
arry of a houſe, will amount to felony, if no part of it be 

burned ; but if any part of the houſe be burnt, the offen- 
&eris guilty of felony, notwithſtanding the fire afterwards 
be put out, or go out of itſelf. 1 Haw. 106. 


The houſe] Not only a manſion-houſe, and the princi- 
pal parts thereof, but alſo any other houſe, and the out- 
buildings, as barns and ſtables adjoining therets ; and 


pon iſo barns full of corn, whether they be adjoining to any 
e of AY fouſe or not, are fo far ſecured by law, that the mali- 
dn cious burning of them is felony at common law, 1 Haw, 
10 105. | | 

* of war uf Mr. Hawkins ſays, A perſon ſeized in fee, 
ve or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
f 0 adiſtance from all others, cannot commit felony in burn- 
i ing the ſame : Alſo, that it ſeems the much ſtronger opi- 
of nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 


who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, is not guilty of fe- 
lony ; but however it is certainly an offence highly pu- 
niſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it ; and the offender 
may be ſeverely fined, and impriſoned during the king's 
pleaſure, and ſet on the pillory, and bound to his good 
behaviour. 1 Haw. 106. 

And fo it was in Holme's caſe, M. 10 Cha. Holmes 
was indicted at Newgate ſeſſions, and convicted, for that 
he, being poſſeſſed of a houſe in London for fix years, 
remainder to another for three years, reverſion to the cor- 
poration of Haberdaſbers in fee, did burn the faid houſe. 
And the indictment being removed into the king's bench 
ty certiorari, it was held by three juſtices, againſt the 
opinion of Crate juſtice, that it was not felony to burn a 
houſe whereof he was in poſſeſſion by virtue of a leaſe for 
years, For they ſaid, the burning of a houſe is not fe- 
lony, unleſs it be the houſe ef another. Wherefore he was 
diſcharged of the felony. But becauſe it was an exorbi- 
tant oftence, they ordered, that he ſhould be fined 500 
to the king, and impriſoned during the king's pleaſure 3 
and ſhould ftand upon the pillory, with a paper on his 
head ſignifying the offence, at 1/:/tminfier and at Cheap- 


ry 


1 committed 


*. 
* £ * . 
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% upon the market day, and in the place where he 
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| Burning, 
committed the offence ; and ſhould be bound ts his gut 
behaviour during life. Cro. Car. 376. 

In the caſe of Elizabeth Harris, at Ayleſbury, Lent a. 
ſizes 1753, before Mr, Juſtice Deniſon ; Elizabeth Harri, 
a girl of 14 years of age, and of ſufficient underſtanding 
for her years, was indicted for maliciouſly ſetting fir 
to, and burning a dwelling houſe in the poſſeſſion of EA 
ward Stokes : and Anne, the wife of William Courſe, wi 
indicted as an acceſſary to the felony before the fad, 
The priſoner Elizabeth Harris was the daughter of thy 
priſoner Anne by a former huſband, Fohn Harris. It a- 

ared in evidence at the trial, that John Harris die 

eiſed of the equity of redempiton of this houſe and of u- 
other adjoining to it, ſubject to a mortgage term for 10l, 
And that the equity deſcended to his eldeſt ſon, 'a chill 
left with other children under the care of their mother 
the priſoner Anne ; who was intitled to dower out of theſ 
houſes, but no dower was ever affigned : That Anne, ha- 
ving the care of her ſon and his eſtate, let theſe houſes to 
Edward Stokes at the rent of 51. a year, and received the 
rent for ſome time; but having a large family of children, 
ſhe was obliged to aſk relief of the pariſh where ſhe l. 
ved: That the was denied ſuch relief, on account of 
theſe houſes ; the pariſhioners inſiſting, that the overſeer 
of the poor ſhould be let into the receipt of the rent, be- 
fore ſhe ſhould be intitled to any parochial relief: That 
thereupon ſhe frequently declared, ſhe would ſet the heu- 
ing on fire, if the pariſh did not relieve her; that ſhe 


had young children, whom the pariſh could not puniſh, 


tho* they might puniſh her; and ſhe would order the let 
child ſhe had who could carry a coal of fire, to burn the 
houſing down : And many other declarations of the like 
kind ſhe made, which diſcovered an obſtinate reſolution 
in her to burn the houſes, rather than ſubmit to the tems 
the pariſhioners inſiſted on. It appeared farther, that 
the priſoner Elizabeth ſet the houſe on fire by the direc- 
tion of her mother the priſoner Anne, who went fron 
home on purpoſe to be abſent at the time the fact wi 
committed; and that no other houſe was burnt. —— Te 
Jury found both the priſoners guilty. But a doubt ariſing 

y reaſon of the intereſt the priſoner Anne had in the 
houſe, Mr. juſtice Deniſon thought proper to reſpite judg- 
ment, in order to take the opinion of the judges, on tht 
cafe, July 2d, 1753, at a meeting of the judges, it 


was unanimouſly agreed, that buth the priſoners were guilty 


ccc „„ mu. + km 4 U 


Burning. 


of felony. The only doubt was, with regard to the inte- 
jeſt the priſoner Aune had in the houſe ; and it was 22 
ed on the reaſoning in Holmes's caſe : for had ſhe had 
ſuch eftate in the houſe as would have cleared her of the 
charge of the felony : the priſoner Elizabeth, who acted by 
her directions, could not have been guilty of felony.— 
But all the judges agreed, that the priſoner Anne's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in Holmes's caſe. Holmes had the poſſeſ- 
fon by legal title, and during the continuance of his leaſe 
could maintain his poſſeſſion againſt all mankind ; and 
therefore the houſe might in a limited ſenſe be called his 
gun. But in the preſent cafe, the poſſeſſion was in Ed- 


ward Stokes, under a demiſe from Anne in behalf of her 


ſon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stokes's intereſt been out 
of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Deniſon ſaid, 
that he had no doubt upon him from the beginning. But 
it being a new caſe, and ſome of the bar being doubtful, 
he thought it adviſeable to take the opinion of the judges. 
At the next aſſizes, 2 of death was pro- 
nounced upon both the priſoners; and Anne the mother 
was executed. But Elizabeth being young, and acting 
under her mother's direction, was reprieved, and recom- 
mended to mercy on condition of tranſportation. 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Aue been ſeized of the 
freehold and inheritance of the helſiſe, and Stokes in poſ- 
ſeſſion under a leaſe, it would hive been felony in Ame 
to have burnt it ; otherwiſe all tenants and their con- 
cerns would be yery much at the mercy of their land- 
lords. And the principle the three judges went upon in 
Hamers caſe, doth ſeem to warrant this opinion. They 
tonſidered the houſe then under conſideration as the pro- 
mY of Holmes, as his own hauſe, by reaſon of the eſtate 
had in it under his leaſe. Croke (who differed from 
them) did not diſpute the principle, but argued againſt 
the concluſion the other judges drew from it. And if 
this be fo, Mr. juſtice Fofter ſays, he does not ſee 
it may not with ſtrict legal propriety be ſaid of a rever- 
foner, who ſhould maliciouſly ſet fire to houſes in the 
poſſeſſion of his tenants under leaſes from himſelf or his 
anceſtors, that he burned the houſes of anather. The 
Judgment in Holmes's caſe, to ſay no more of it, was a 
very merciful judgment, The houſe might with How 
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legal propriety have been conſidered as the houſe of the 
landlord. Both landlord and tenant have a property, one 
temporary and limited, the other abſolute and perpetual; 
like the perſon to whom goods are delivered, and the ab. 
ſolute owner thereof, in the caſe of larceny— Note, 
it was ſtated in this caſe, that the daughter, who com- 
mitted the fact at the inſtigation of the mother, was 
the age of 14, and of ſufficient diſcretion. But if the mother 
had employed, as ſhe threatened: ſhe would, the leaſt of 

her children; then fe muſt have been indicted as the prin. 
cipal, ſince the child not being ef years of diſcretion vn 
innocent. Foft. 113, 349. | 

By flatute: 2. By the ſtatutes of 23 H. 8. c. 1. and 25 H.8.c. 3 

Burning a dwel- No perſon who ſhall be found guilty for wilful burning 

— _ or of any dwelling houſe, or barn wherein any corn ſhall 

de, nor perſons abetting, procuring, helping, maintain- 
ing, or counſelling the ſame ſhall be admitted to the be- 
nefit of clergy, 

There hath been much learned debate, how far theſe 
ſtatutes, which are repealed by 1 Ed. 6. c. 12, are te- 
vived by 5 & 6 Ed. c. 10, But as the ſame is enacted 
in effect by other ſubſequent ſtatutes, it is now not very 
material. > 

By the 4 & 5 P. & M. c. 4. Every perſon who ſhall 
maliciouſly command, hire, or counſel any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy. | 

But acceſſaries after ſhall have their clergy. 1 H. H. 
573. 

WY YO tO TE — Whoever ſhall wilfully and of malice burn, or cauſe 

5 2 , . , 
or ſtack of corn to be burned, or aid, procure, or conſent to the burning 
in the northern. of any barn, or ſtack of corn or grain, within any of the 

Rs counties of Cumberland, Northumberland, W:/tmerland, and 

Dureſme, ſhall be guilty of felony without benefit of clergy. 
And juſtices of the peace in ſeſſions may hear and deter- 
mine the ſame, 43 El. c. 13. N 

Burning in the 4. If any perſon ſhall in the night time, maliciouſly, 

night ftacks of unlawfully, and willingly burn, or cauſe to be burned 

rx py 1 Hh or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
kilas barns, or other houſes or buildings, or kilns ; he hall be 

guilty of felony, but without corruption of blood, or dil- 

inheritance of heirs : 

And the judges of aſſize, or three juſtices of the peace 

(1 2.) may determine the ſame, fo that the profecutio" 

be within fix months : 


And 
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of the | | 
ty, one And the ſaid juſtices, 6n requeſt of the party injured, 
etual ; WW fall iſue their warrant for apprending all ſuch perſons 
the ab. ; ſhall be ſuſpected thereof, and take their examination: 
Note, And ſhall cauſe all others who to them ſhall ſeem likely 
com. to make diſcovery, to appear before them, and give infor- 
Was of nation on oath ; yet ſo, as no perſon to be examined ſhall 
nother WW ic proceeded againſt for any offence, concerning which he 
aſt of ſhall be examined as a witneſs and ſhall upon his exami- 
prin. nation make a true diſcoyery: 
n was And if ſuch witneſs, being duly ſummoned ſhall refuſe 


to appear, or to be examined, they may commit him to 
the common gaol, till he ſubmit to be examined upon 


c. 3. 

nia oath : 

ſhall And they ſhall iſſue warrants for ſummoning jurors : 

ain And if any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) ſhall make 
his election to be tranſported, the court ſhall cauſe judg- 

hele ment to be entred that he be tranſported to ſome of the 

te- plantations (to be mentioned in the judgment) for ſeven 

ted years : and if he ſhall return before the expiration of the 


ery term, he ſhall ſuffer death as a felon, and as if no ſuch 
clection to be tranſported had been made by him. 22 C 23 
C. 2. c. 7. 


(which is inſerted more at length under the title Black 
at;) If any perſon ſhall ſet fire to any houſe, barn, or 
outhouſe, or to any hovel, cock, mow, or ſtack of corn, 
ſtraw, hay, or wood; [And by the 10 G. 2. c. 32. /. 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire any 
mine, pit, or delph of coal or cannel coal ; which of- 
fence, by /. 4. of this act, is incorporated with the of- 
fences in the Black act] he ſhall be guilty of felony with- 
out benefit of clergy. 
And the hundred ſhall be chargeable, as in caſes of rob- 
ery, for the damages ſuſtained (not exceeding 2001). 
And if any perſon ſhall apprehend, or cauſe to be con- 
ricted, any offender, and ſhall be killed, or wounded ſo 
35 to loſe an eye or the uſe of a limb in endeavouring to 
apprehend him; on proof thereof made at the ſeſſions, and 
on certificate thereof from thence, he ſhall be entitled to 
the ſum of 501, to be paid by the ſheriff in 30 days, the 


lame to be repaid to him out of the treaſury. 


SF WAY 


5. By the 9 C. c. 22. commonly called the Black act, x + wap 


4 


6. Such as be taken for houſeburning feloniouſly done, Heute burning 


xe not bailable by juſtices of the peace. 3 Ed. 1. c. 15. not bailable, 


: Infl. 189, 


If 
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4 Burning a'fhip, #- If any ſhip officer ſhall” wilfully burn the ſhip u 
N which he blongeth, or procure the ſame to be done, u 
the prejudice of the owner of the, ſhip or goods, he ſha] 
> > gailey of felony without benefit of clergy, 1 4, 
33 . 
y* + aa 47 the articles of the navy, 22 G. 2. c. 33. Exey 
perſon who ſhall unlawfully burn or ſet fire to any mag 
zine, or ſtore of powder, or ſhip, boat, ketch, hoy, or we. 
ſe], or takle or furniture thereunto belonging, not apper. 
taining to an enemy or rebel, ſhall be puniſhed with death 
by the ſentence of a court martial. Art. 25. 
Brinleg woes 8. If any perſon ſhall, by day or by night, in a riotoy 
growing. open, tumultuous, or in a ſecret and clandeſtine manne, 
forcibly, or wrongfully and maliciouſly burn any woo, 
or ſprings of wood, or coppice wood, he thall be guily 
of felony, 1 G. Al. 2. c. 49. 6 G. c. 16. 

And any two juſtices, or the juſtices in ſeſſions, may 
eauſe the offender to be apprehended, and hear, and de- 
termine and adjudge the offence, 6 G. c. 16. 

But if the offender is not known, then the perſon in- 
ured ſhall have ſatisfaction from the inhabitants of the 
pariſhes, towns, or places joining thereon, in the ſame 
manner as for dikes and hedges overthrown in the night, 
by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 
it cannot be known by the verdict of aflize or jury who 
did the fact, the towns near adjoining ſhall be diftrained 
to levy the hedge at their own. coſt, and to yield damages) 
unleſs the offender be by ſuch pariſh, town, or place, 

| convicted in fix months. 6 C. c. 16. | 
Burning ling, 9. No perſon ſhall on any mountains, hills, heaths, 
. <p * floors, foreſts, chaſes, or other waftes, burn between 
Feb. 2, and June 24, any grig, ling, heath, furze, goſsor 
fern ; on pain of being committed to the houſe of correc- 
tion for any time not exceeding one month, nor leſs than 
ten days, there to be whipt, and kept to hard labour. 4% 
5 N. c. 23. % 11. 
Berning goſs, 10. If any perſon ſhall ſet fire to, burn, or deſtroy am 
furze, or fern in goſs, furze, or fern, in any foreſt or chaſe without con- 
— nt of the owner or perſon chiefly entruſted with the cuſ- 
tody of ſuch foreſt or chaſe, or ſome part thereof, or 
ſhall be aiding therein, and being brought before a juſtice, 
ſhall be thereof convicted by confeſſion, or oath of one 
witneſs, or on view of the juſtice, he ſhall forfeit not exceed. 
ing 51, nor leſs than 403, half to the informer, and halt 
to the poor ; if not forthwith paid, to be levied by diſtreſs; 


and if no ſufficient diſtreſs can be found, the juſtice ſhall 
w 4 commit 


commit him to the common gaol for any time not exceed- 
ing three months, nor leſs than one month. 28 C. 2. 


© 19. /. 3. 8 

. 10 perſon ſhall maliciouſly, willingly, and un- __—_ — 
lawfully; burn or cauſe to be burnt, any wain or cart, Ia- „ed. 
den with coals, or with any goods or merchandizes ; or 
any heap of wood prepared, cut, or felled for making coals, 
ills, or talwood ; he ſhall forfeit treble damages to the 
party grieved, to be recovered. by action of treſpaſs : and 
alſo 101, as a fine to the king. 37 H. 8. c. 6. ,. 4. 

12. If any ſervant, thro negligence or careleſſneſs, ſhall Paniſbment of a 
fre or cauſe to be fired any dwelling houſe, or outhouſe or cu GC —_y 
houſes, and be thereof convicted on the oath of one wit- 
neſs before two juſtices, he ſhall forfeit 1001, to the 
churchwardens of the pariſh where the fire ſhall happen, 
to be diſtributed by them to the ſufferers, in ſuch propor- : 
tions as to them ſhall ſeem juſt ; and if he do not pay the 
ſame immediately on demand to the churchwardens, the 
fad juſtices ſhall commit him to ſome workhouſe or houſe 
ef correction for eighteen months, there to be kept to 
hard labour. 6 An. c. 31. : | 

31. By the commiſſion of the peace, any juſtices may ing to 
tauſe to come before him, all thoſe who to any of che bura a houle 
people concerning the firing of their houſes have uſed * | 
threats'to find ſufficient ſecurity for the peace or their good 
behaviour towards the king and his people; and if they 
ſhall refuſe to find ſuch ſecurity, may cauſe them to be 
_— kept in the king's priſons, until they ſhall find ſuch 


Burying in Woollen. See Moollen Panufafure. 


Butcher 

t. F «ny butchers ſhall conſpire not to ſell their victuals e — 

but at certain prices; every ſuch n ſhall ferfeit — 28 
for the firſt offence 10l to the king, and if not paid in fix ; 
Gys, he ſhall ſuffer twenty days impriſontment, and ſhall | 
enly have bread and water for his ſuſtenance ; for the ſe- | 
cond offence 201 in like manner, or the pillory ; and for 
the third offence 401 or pillory, and the loſs of an ear, and 


to be taken as a man infamous, and not to be credited in 
oa es. 
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| any matter of judgment. And the ſeſſions or leet may 
determine the ſame. 2 & 3 Ed. 6. 15. 
Not to kill in a 2. No butcher ſhall ſlay any beaſt within any walled 
walled town, town, except Carliſſe and Berwick ; on pain of forfeiting 
© OY for every ox 12d, every cow and other beaſt 8d, half tg 
the king, and half to him that will ſue, 4 H. 7. c, 
Selling unwhol- 3. A butcher that ſelleth ſwines fleſh meazled, or fl 
ſome fleſh. dead of the murrain, ſhall for the firſt time be grievouſly 
amerced, the ſecond time ſuffer judgment of the pillory, 
the third time be impriſoned and make fine, and the fourth 
time forſwear the town. Ordinance for bakers. Haut, 
| Stat, * I. p. 181. i HE: 

Not to killor 4. If any butcher ſhall Kill or fell any victual on the 
"Eg theLords I ofd's ty: he ſhall forfeit 6s 8d, one thi to the in- 
former, and two thirds to the poor, on conviction before 
one juſtice, on his own view, or confeſſion, or oath of two 
witneſles, to be levied by the conſtable or churchwarden, 


3 C. c. 1. 
Not to 5. No butcher ſhall water any hide, except in Jun, 
hides, 5 July, and Auguft; on pain of 3s 4d for each wy 


1 J. c. 22. . 2. one third to the king, one third to the 

informer, and one third to the town or lord of the liberty, 

50. 

And the ſeſſions or lect may hear and determine the 
ſame, / 50. 

Or, any two juſtices, near the place, may (in three 
months after the offence committed) ſummon the party 
accuſed, and the witneſſes; and upon the party's appear- 
ance, or contempt in not appearing, on proof of notice 
given, may examine the witneſſes on oath, and give judg- 
ment, and iſſue warrants under their hands to levy the pe- 
nalty by diſtreſs; and, if not redeemed in fix days, the 
ſame to be ſold, They may alſo mitigate the penalties, ſo 
as they reduce them not to leſs than a fourth part, over 
and above the coſts and charges. And any perſon ag- 
grieved may appeal to the next ſeſſions, who may finally 
determine the ſame; and in caſe of conviction, iſſue war- 

rants for levying the penalties. 9 An. c. 11. / 3% 27. 
Selling rotten 6. No butcher ſhall put to ſale any hide putrified or rot- 
* ten; on pain of 3s 4d for each offence, in like manner. 

17. 22. , 2. N 

1 the 7. No butcher ſhall be a tanner or currier; on pain 
— efatat- bf 6s 8d a day, to be recovered and levied in like man- 
| ner. 1 J. c. 22. /. 2, 25. | 
Gaſhing hides. 8. If any raw hide ſhall wilfully or negligently be 
gaſhed, in the flaying thereof; or being gaſhed, be offered 
to ſale by any butcher or other; the offender ſhall forfei 
25 
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may , 64 for ſuch hide, and 1s for a calf ſkin ; half to the 
poor, and half to the informer : To be levied by two juſ- 
led tices in like manner. 9 A. c. 11. / 11. 


Butter and cheeſe. 


I. Concerning the packing, weight, and goodneſs of 
butter. ; 
Il. Concerning the ſhipping of butter and cheeſe for 
London. 
III. Exporting of butter and cheeſe. 
JV. Importing of butter and cheeſe. 


I. Concerning the packing, weight, and goodneſs, of 
butter. 


the ame is fully ſeaſoned in water, a continuing viſible 
mark of the juſt weight of the empty caſk ; on pain of for- 
iting for every offence the ſum of ten ſhillings for every 
hundred weight of butter otherwiſe packed, and ſo pro- 
portionably for a greater or leſſer quantity; half to the 
churchwardens and overſeers for the uſe of the poor, and 
talf with double coſts to him who ſhall ſue for the ſame in 
kſhons, by action of debt, indictment, information, or 
preſentment. 13&14C. 2 c. 26. .. 5, 6. 


when it is burnt, together with the firſt letter of his chri- 
ſtian name, and his ſurname at length; on pain of 1s. 
And no perſon ihall expoſe to ſale any butter packed up 
in any pot not ſo marked, on pain of 28 for every ſuch 
pt, To be recovered and applied in like manner, 13 & 
14 C. 2. c. 26. 


2. Alſo every potter ſhall ſet upon every pot which he Weigh 
ſhall ſell for packing up butter, the juſt weight of the pot de 
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. I, VERY farmer and other perſon packing up butter weight of the 
for ſale, ſhall ſet upon every firkin and caſk, when cafk to he mark» 


t of a pot 


. 6, 
+ Ivory 2 of butter ſhall contain 112 pounds, Weigbt and 
an 


every firkin 56 pounds neat, or above: every pound 
containing 16 ounces, beſides the tare of the caſk, of good 
and merchantable butter; and every pot of butter ſhall 
2 EIS contain 


Blutter and cheeſe. 
contain r4 pounds neat,” or abobe, beſides the weight of 
the pot; 7 80 | 
And no butter which is old or corrupt fhall be mixez 
or packed up with any butter which is new and ſound; 
Nor any whey butter ſhall be packed or mixed with any 
butter made of cream; +», 
And every caſk or pot of butter ſhall be of one ſort and 
goodneſs ; 3 
And no butter ſhall be falted with any great ſalt, but 
ſhall be falted and faved with ſmall ſalt ; nor more ſalt 
{hall be intermixed with it than ſhall be needful for its 
prefervation: - 1 2 
On pain that every owner, farmer, or packer of butter, 
not putting up in each kliderkin, firkin, and pot, to be 
ſold or expoſed to ſale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
- ſhall forteit the vale all the butter ſo falſe packed; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a leſſer quantity of butter than as 
above, fix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13 & 14 C. 2. c. 26. /. 2. 
Owner'to ſet bis 3. And when the farmer or other perſon hath filled the 
. the caſk with butter, he ſhall, befides the former mark of the 
weight of the cafk, ſet alſo on the caſk the firſt letter of 
his chriſtian name, and his ſurname at length with an iron 
brand ; on pain of forfeiting for every offence the ſum of 
ros, for every bundred weight of butter otherwiſe packed 
and for more or leſs proportionably; to be recovered and 
applied in like manner. 13 & 14C. 2. c. 20. , 5. 
Cheoſemongerto 5. And every eheeſemonger and other who ſhall ſell any 
deliver due quan- kjlderkin, firkin, pot, or other caſk of butter, ſhall delivet 
tity and quality. therein the full-quantity and due quality ; or ſhall be liable 
to make fatisfaftion, according to the price thereof. 13 
& 14 C. 2. c. 26. / 3. f 
Cheeſemonger 6. And no cheeſemonger or other perſon ſhall repact 
hall not repack for fale, any butter, in any kilderkin, firkin, or oihet 
. caſk, or pot, on pain of forfeiting double value thereof; to 
be recovered and applied in like manner. 13 & 14 CG. 
c. 1 4. | 
In what time be 7. The proſecution for the offences above, ſhall be com 
proſecution ſhall menced in four months after the ſale of the butter. 13 
_ & 14 C. 2. c. 26. f. 7. 
Proſecution not 8. But provided nevertheleſs, that no ſeller of butter 
to be, if the ſhall be charged with any of the ſaid penalties, after the 
buyer bath ap. buyer hath bought the butter and approved it. 4 V. c.. 


Pioved it. 
fo 2. N And 
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And for preventing any fraud in the ſeller, after the Fraud after ſale, 
by the ſeller, 


be of 195 or buyer hath bought the butter, the ſaid factor or 
mixes er ſhall ſet his ſeal, or mark, or name upon it, or 
eh upon the caſk; and if it ſhall be afterwards exchanged or 
„„ Whopened, and the caſk — or any bad butter mixed 
or packed up with good butter, or any other fraud be 

t and committed by the ſeller; and he be convicted thereof, be- 
"1" bre one juſtice, by oath of one witneſs, or confeſſion, he 
| ſhall forfeit 20s for every firkin and offence, to be le- 
„ by the conſtable, by diſtreſs, and to be diſtributed 
W by the juſtice, half to the churchwardens and overſeers 
or is or the uſe of the poor, and half to the informer, 4 . 


„ 7. . . 
ittet, 2 25 perſon aggrieved may appeal to the next ſeſſions, 


| ging 201 bond to the party, to pay coſts (in a month 
/ iter) if he is not relieved on his appeal. id. ſ. 10. 


ſhall WY Concerning the ſpipping of butter and cheeſe for 
London. 


_ t. Every warehouſekeeper, weigher, ſearcher, or ſhip- No undue pre- 
per of butter and cheeſe, ſhall receive all butter and cheeſe ſerence. 


the BY ut ſhall be brought to him, for the London cheeſemongers, 


| = and ſhip the ſame without undue preference; and ſhall have 
rener his pains 28 6d for every load: and if he ſhall make 
\ of BY fault, he ſhall, on conviction before one juſtice, on oath 
e one witneſs, or confeſſion, forfeit for every firkin of 
* butter 10s, and for every weigh of cheeſe 58, half to the 
churchwardens and eers for the uſe of the poor, and 
any half to the informer, to be levied by the conſtable by di- 
eis and ſale. 4 W. c. 7./. 4. 
ble 2. And he ſhall keep a book of entry of receiving and Book of eatry, 
13 ſipping the | pan on pain of 2s 6d for every firkin 
ef butter, and weigh of cheeſe, to be levied and applied 


ted till paid. 4 . c. J. ſ. 5. 


for every firkin of butter refuſed 58, and for every weigh 
of cheeſe 28 6d, to be levied and applied in like manner. 
V. c. 3. , 6. 


my appeal to the next ſeſſions, giving 201 bond with 
one or more ſureties, to the party, to pay coſts (within a 


Vox. I. U month 


in like manner; and for want of diſtreſs, to be commit- 
3. A maſter of a ſhip refuſing to take in butter or after of a hip 


cheeſe, before he is full laden (except it be a cheeſe- refuſing to take 
monger's own ſhip ſent for his own goods), ſhall forfeit '* 


4. Perſon aggrieved by the determination of the juſtice, 3 
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month after) if he is not relieved on his appeal. 4 J 
6 7. /. 10. ee . 
Exception. 5. But this act ſhall not extend to any warehouſe in 
Cheſhire or Lancaſhire. 4 W. e. 5.1. 9. 


III. Exporting of butter and cheeſe. 


Exportation. Butter and ch eeſe may be exported cuſtom free, 3J. 
c. 8. | 5 


I. Importing of butter and cheeſe, 


Importation, By the 32 C. 2. c. 2, No butter or cheeſe ſhall be in- 
ported from Jreland. | X 
But by temporary acts, the importation of butter fron 
Ireland is often permitted for a limited time. 


Note; There are ſpecial directions in the act of 8 C. 
c. 27. concerning the ſelling of butter in the city of oh, 
and the act of the 17 G. 2. c. 8. concerning the ſane 
e. Malton; which are not general enough to be her 
inte . s 


A —_— 
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Foreign buttons, I. O perſon ſhall ſell or offer.to ſale, or import, any 
foreign bone lace, cut-work, embroidery, fringe, 
band ftrings, buttons, or needle-work, made of thread 
and filk, or either of them, or any foreign buttons what- 
ſoever; on pain that he who ſhall offer them to fale ſhall 
forfeit the ſame and 501, and the importer ſhall forfeit the 
ſame ahd 1001, half to the king, and half to him that 
ſhall ſue. 13& 14C. 2. c. 13. ſ. 2. 4 V. c. 2 
And on complaint and information given to a j 
the peace, at times reaſonable, he ſhall iſſue his warrant 
to the conſtable, to enter and ſearch for ſuch manufactured 
in the ſhops being open, or warehouſes, and dwelling 
houſes of ſuch a as ſhall be ſuſpected, and to ſeize 
the ſame. 13& 14 C. 2. c. 13. ,. 3. 4 M. c. 10. / 3 
And foreign lace and needle- work condemned, ſhall not 
be ſold or delivered out of the warehouſe wherein the rr 
4 - 


ice of 


: Buttons. 
dn de ſecured, otherwiſe than on condition of experta · 


Wan. 7% 3. c. 47-49 
ſe in And Engh/h bone-lace, needle-work, point, or cut+ 
work, may be exparted cuſtom free.. 11 & 12 V. c. 3. 
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I. | 12 f 
, 2 No perſon ſhall make, fell, or ſet on any buttons Wood buttons; 
made of wood only, and turned in imitation of other but- 
JA Kr pain of 408 2 dezen, half to the king, and 
half to him that ſhall fue in any court of record. 10 V. 
6. 2. | 


Made of word only] H. 13 IV. King and Roberts. An in- 
formation was exhibited againſt the defendant, for 62 
 in- nde wooden buttons, contrary to the ſtatute. Upo! 
mal, the jury found a ſpecial verdict, that all the button 
fron WY was of wood, but there was in it a ſhank of wire. And 
after argument, judgment was given for the king, name- 
ly, that this was a button of wood, notwithſtanding the 
ſhank, which is no eſſential part of buttons; for buttons 
of filk and hair have no ſhanks, Lord Raym. 712. 
+BY the ſaid act of the 10 V. c. 2. No perſon ſhall Cloth buttons, 
make, ſell, or fet on, any buttons made of cloth, ſerge, 
drugget, frize, camlet, or other ſtuffs of which clothes are 
uſually made; on pain of 40s a dozen, half to the king, 
and half to him that ſhall ſue in any court of record. 

And by the 8 Ax. c. 6. No taylor or other perfon ſhall 
make, fell, fet on, ufe, or bind on any clothes, any but- 
tons or button-hates, made of or ufed, or bound with 
frye, drugget, frize, camlet, or other ſtuffs of which 
clothes are uſually made; on pain of 51 a dozen, half 
to the king, and half to him that ſhall fue in any court of 
fecord; or on complaint to two juſtices, they may fum- 
mon witneſſes, and levy the pendley; and return the over- 
plus if any be, and if any perſon is aggrieved, he may 
appeal to the next ſeſſions. 

But by this act no power is given to make diſtreſs, The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 
ſtatutes at large is a looſe, injudicious, and ungrammati- 
al act, and by its garb may well enough. ſeem. to have 
deen drawn up by the taylors or button-makers; whereby 
tis enacted as follows : | | 

No taylor or other perſon ſhall make, ſell, ſet on, or 
bind on any clothes, any buttons, or button-holes made 
al, or uſed, or bound with cloth, ſerge, drugget, frize, 
camlet, or any ſtuffs that clothes are uſually made of 
(velvet excepted); on pain of 40s 2 dozen: To be deter- 
U 2 mined 


292 


Buttons. 


mined by one juſtice where the offence ſhall be diſcovere, 
or the offender ſhall inhabit, on oath of one witneſs, i, 
three months after the offence committed; and to be d. 
{tributed (charges of conviction firſt deducted) half to the 
informer, and half to the poor of the pariſh or place wher 


the offence ſhall be diſcovered: if not paid (being lawfully 


demanded) in 14 days after conviction, the juſtice ſhal 
iſſue his warrant to the conſtable where the offender dwells, 
or can be found, to levy it by diſtreſs and ſale; and when 
no ſufficient diſtreſs can be 1 he ſhall be committed 
to the common gzol of the county or place where he ſha 
be found, to be kept to hard labour for three calendx 
months. Perſons aggrieved may appeal to the ſeſſion, 
giving ſufficient notice; and the ſeſſions may allow coſs 
to the party aggrieved. 

And taylors cauſing their apprentices or ſervants t 
mo ſuch clothes, ſhall themſelves be ſubject to the pe. 
nalties. 

And all ſuch clothes, made with ſuch buttons and but. 
ton-holes, exper to ſale, ſhall be forfeited and ſeized, and 
recovercd and diſpoſed of as the other penalties, 

And by the ſtatute of the 7 G. „. 1. c. 12. No perſon 
ſhall 2% or wear on any clothes (velvet excepted) any ſuch 
buttons or button-holes ; on pain of 40s a dozen, on 
conviction by confeſſion, or oath of one witneſs ; and 
any juſtice of the peace, where the offence ſhall be com- 
mitted, or the offender ſhall inhabit, ſhall on complaint 
or information on oath, of any credible perſon, in one 
month after the offence, ſummon the party, and on b 
appearance or contempt, examine the matter, and on due 
proof by confeſſion, or oath of one witneſs, convict the 
offender, and cauſe the forfeiture by his warrant to be le- 
vied by diſtreſs and ſale; the ſaid penalties to be half to 
him on whoſe oath the party ſhall be convicted, and halt 
to the poor of the pariſh where the offence ſhall be com- 
mitted, And perſons aggrieved may appeal to the next 
quarter ſeſſions, giving 8 days notice. 


To him on whaſe oath the party ſhall be convicted] This is 
almoſt the only inſtance where a ſhare of the penalty 1s 
given in expreſs words, in a popular action, to the patty 
on whoſe oath any perſon is convicted; and the contra 
doctrine ſeems generally to prevail, that the defendant 
ſhall not be condemned upon the ſole teſtimony of the 
plaintiff ſwearing for his own intereſt : And it is certail- 


ly againſt the common law, that ſuch a perſon ſhould be 
I X a Wit- 


= ©S © © =. =&© 
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1 witneſs at all; and therefore his right to give evidence 
in his own cauſe, and the power to convict the defendant 
upon that ſole evidence, muſt depend on the expreſs words 
of ſome ſtatute, Not to mention, that here is no diſpoſal 
of one moiety of the penalty, if the party is convicted by 
his own confeſſion. | | 


Buying of titles. 


I. By the common law. 
II, By flatute. 


J. By the common law. 


[| ſeemeth to be an high offence at common law, to 
buy or ſell any doubtful title to lands known to be 
diſputed, to the intent that the buyer may carry on the 
ſuit, which the ſeller doth not think it worth his while to 
do, and on that conſideration ſells his pretenſions at an 
under rate; and it ſeemeth not to be material whether 
the title ſo ſold be a good or bad one, or whether the ſel- 
ler were in poſſeſſion or not, unleſs his poſſeſſion were 
lawful and unconteſted; for all practices of this kind are 
by all means to be diſcountenanced, as manifeſtly tending 
to oppreſſion, by giving opportunities to great men to 
purchaſe the diſputed titles of others, to the great griev- 
ance of the adverſe parties, who may often be unable 
or diſcouraged to defend their titles againſt ſuch powerful 
perſons, which perhaps they might ſafely enough main- 
ain againſt their proper adverſary. 1 Hew. 261. 


II. By flatute. 


1. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the 
ling's houſe ſhall buy any title whilſt the thing is in diſpute; on 
100 of both the buyer and ſeller being puniſhed at ihe king's 
aſure, ; 

2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 
right in any land, unleſs the ſeller hath been in poſſeſſion of the 
lane, or of the reverjiom or remainder thereof, er taken the 

U 3 rents 


Buping of titles. 


rents and profits thereof, for one year next before; on pain thy 
the ſeller forfait the land, and the buyer the value, buf 
_ king, and half te bim that ſhall fue within one yg, 
„ 6. "ip rv | 
Pretenced title] But he who is in lawful poſſeſſion may 
purchaſe the pretended title of any others, 32 H. 8, 4 g. 
fe 4+ 


One year before] But no conveyance made by one why 
hath the unconteſted poſſeſſion, and undiſputed abſolute 
propriety of lands, is any way within the meaning of thi 
ſtatute. 1 Haw. 265. ; 

3. And the offence of buying of titles may be laid in e 
county, at the pleaſure of the informer. 31 El. c. 5.1, 4 


Cabbages; Stealing: 
The ſame penalty as for ſtealing turnips. Fe 
which, ſee the Title Tutnips. 
8 Callico. See Exciſe. 
Cambrick. See Linen. 
Candles. See Exciſe. 
Cards. See Stamps. 


Carriers. 


1. LL perſons carrying goods for hire, as maſters 
and owners of ſhips, lightermen, ftage-coachmen, 

and the like, come under the denomination of common 
carriers; and are chargeable on the general cuſtom of tis 
realm, for their faults or miſcarriages. 1 Bac. Abr. 34} 
2. By the 3 W. c. 12. The juſtices in Eaſter ſeſiom 
yearly, ſhall rate prices of all land carriage of goods 
to be brought ito any place within their juriſdiction, U 
any common waggoner or carrier; and ſhall cody 


Carriers. 


rates ſo made to the mayors and other chief officers of 
the ſeveral market towns within their juriſdiction, to be 
dung up in ſome publick place to which all perſons may 
reſort: And no ſuch common waggoner or carrier ſhall 
ake for carriage above the rates ſo ſet, on pain of 51, 
by diſtreſs, by warrant of two juſtices where ſuch wag- 
goner or carrier ſhall reſide, to the uſe of the party griev- 
ed. /. 24. 

fer by 21 G. 2. c. 28. If any common waggoner or 
carrier ſhall demand and take any greater price for bring- 
ing goods to London, or to any place within the bills of 
nortality, than is allowed and ſettled by the juſtices for 
the place from whence the -ſame are brought for the car- 
ning of goods from London to the ſaid place; he ſhall 
forfeit 51] to the party grieved, to be recovered as by the 
id act of the 3 W. or by diſtreſs and ſale of his goods, 
by warrant from two juſtices of Middleſex, Surrey, London, 
or Weſftminfler. 1. 3. 

And the clerk of the peace in the country ſhall, imme- 
lately after Eaſter ſeſhons yearly certify to the lord 
mayor of London, and to the reſpe 
for Middlefex, Surrey, and Weſtminſter, the rates made 
for the carriage of goods in their reſpective counties and 
places ; which certificate, or an atteſted copy thereof, 
lened by the officer to whom the ſame ſhall be tranſ- 
mitted, ſhall be ſufficient evidence of the prices ſo ſet, 
þ 3 

And every common waggoner or carrier ſha]l have his 
chriſtian and ſurname and place of abode, in large or ca- 
pital letters, placed upon ſome conſpicuous part ef his 
carriage, before he ſhall drive the ſame ; on pain of 20s, 
to be levied and recovered as aforeſaid. /. 4. | 

Note; This act of the 21 G. 2. c. 8. ſtands repealed, 
„y the 7 C. 3. c. 40. & 13 C. 3. c. 84. by miſtake, as it 
ſeemeth; for the repeal was intended, moſt probably, 
only for ſo much of the ſaid act as relates to turnpike — 
aud not for what relates to the price for carriage of goods.] 

A carrier ſhall not evade the law, by * to carry 
goods at the prices limited. For if a common carrier, 
who is offered his hire, and who hath convenience, re- 
fuſes to carry goods, he is liable to an action in the ſame 
manner as an innkeeper who refuſes to entertain a gueſt, 
or a ſmith who refuſes to ſhoe a horſe. 1 Back. Abr. 344. 

So an action will lie againſt a common ferryman, who 
rfuleth to carry paſſengers. id. 


U 4 | But 
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Carrier traveling 
on Sundays, 


Carrier imbe zil- 
lng goods, 


Carrier opening 
a pack, 


Carrier ſealing 
goods after 
drought to the 


place, 


Carrying to an- 
other place. 


Carriers. 


But if the porter puts up the box of a paſſenger behind 
a ſtage coach, and the maſter as ſoon as he knows of it 
ſays, he is already full, and refuſes to take the charge of 
it, the maſter ſhall not be liable. For this is the fa 
with an hoſt who refuſeth his gueſt, his houſe being full, 
and yet the party ſays he will ſhift, or the like, if he be 
robbed, the hoſt is diſcharged. id. 

So a carrier may refuſe to admit 2 into his ware. 
houſe at an unſeaſonable time, or before he is ready to 
take his journey ; but he cannot refuſe to do the duty in. 
cumbent upon him by virtue of his publick employment, 
L. Raym. 652. 

3- No carrier with any horſe or horſes, nor waggon- 
man, carman, or wain-man, with their reſpective car. 
riages, ſhall by themſelves, or any other, travel on the 
Lord's day, on pain of 20 s, on conviction in fix months, 
before one juſtice (or mayor), on view, or confeſſion, or 
oath of two witneſſes, to be levied by the conſtable or 
churchwardens by diſtreſs; to the uſe of the poor, ex. 
cept that the juſtice may reward the informer with any 
ſum not exceeding a third part. 3 C. c. 1. 

4. It hath been holden, that a carrier imbezilling goods 
which he has received to carry to a certain place, is not 
guilty of felony, becauſe there was not a felonious tal 
ing; but is liable only to a civil action. 1 Haw. 8g, 
90 


5. But it hath been reſolved, that if a carrier open a 
pack, and take out part of the goods, with intent zo ſteal 
it, he may be guilty of felony ; in which caſe it may be 
ſaid, not only that ſuch poſſeſſion of a part diſtinct from 
the whole, was gained by wrong, and not delivered by 
the owner; but alſo that it was obtained baſely, fraudu - 
lently, and clandeſtincly, in hopes to prevent its being 
diſcovered at all, or fixed upon any one when diſcovered, 
1 Haw. 90. * 

6. Alſo it ſeems clear, that if a carrier, after he has 
brought the goods to the place appointed, take them away 
again ſecretly, with intent to ſteal them, he is guilty of 
ſelony ; becauſe the poſſeſſion, which he received from 
the owner, being determined, his ſe nd taking is in all 
reſpects the ſame, as if he were a mert ſtranger. 1 Haw. 

o. 

7. Alſo it hath been reſolved, if goods be delivered to 

a carrier, to be carried to a certain * and he carries 


them to another place, and diſpoſeth of them to his = 
uſe, 


Carriers. 


uſe, that this is felony ; becauſe this declareth that his 
intention originally was not to take the goods, upon 
the agreement and contract of the party, but only with a 
leſign of ſtealing them. Kelynge 82. 


is robbed of them, he ſhall be charged, and anſwer for 

them, by reaſon of the hire: And this was at the com- 

mon law, before the hundred was anſwerable over to him; 
becauſe ſuch robbery might be, by conſent and combina- 

tion, carried on in ſuch a manner, that no proof could 
be had of it. 1 Salk. 143. 

And altho' it may be thought a hard caſe, that a poor 
carrier who is robbed on the road, without any manner 
of default in him, ſhould be anſwerable for all the goods 
he takes ; the inconvenience would be far more into- 
lerable, if he were not ſo, for it would be in his power 
tocombine with robbers, or to pretend a robbery, or ſome 
other accident, without a poſſibility of remedy to the par- 
ty; and the law will not expoſe him to ſo great a temp- 
_ but he muſt be honeſt at his peril. 12 Mod. 

2. 


damages them, an action upon the caſe lies againſt him: 
for by the cuſtom of the realm, he ought to carry them 
ſafely. 1 Bac. Abr. 343. 

And if he be a common carrier, tho* there be no agree- 
ment, or rate ſettled, or promiſe of payment ; yet he 
ſhall recover his hire on a quantum meruit, and therefore 
ſhall be liable for loſs and damages. id. 

Alſo if a perſon, who is no common carrier, takes up- 
en himſelf to carry my goods, tho' I promiſe him no re- 
ward, yet if my goods are loſt or damaged by his default, 
| ſhall have an action againſt him. id. 

For the very taking of the goods is a general conſide- 
nation, tho' he be not a common carrier: and the accep- 
lance of the goods makes him liable. Shaw. 104. 


- loit, an action will lie againſt the carrier. Read. ſervant. 
ar, 


At Bury aflizes, 17 32, in the caſe of Harvey againſt 
Hliard and his wife; the plaintiff brought his action againſt 
Hard and his wife, for a box with 801 in it, which. 
vas delivered to her as book-keeper for her brother, who 
Was a Carrier, in order to be ſent by the waggon to Ro 
on; 


8. Where goods are to be delivered to a carrier, and he Carrier robled, 


=: — — — 


5 
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9. And generally, if a man delivers goods to a com- Otherwiſe lofing 
mon carrier, to carry to a certain place; if he loſes or —— 


10. A delivery to the carrier's ſervant, is a delivery to Goods delivered 
the carrier; and if goods are delivered to a carrier's porter, de the camer's 
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How far it is ne- 
ceſſary that the 
carrier ſhould 
know what the 
goods ate. 


fect, Received o 


Carriers. 
don; which gol was afterwards loſt : It was adjudyed, 
that the action would not lie againſt her, but it ought to 
have been brought againſt the brother himſelf. And the 
plaintiff was nonſuited. 2 Barnard 234. 

11. If a box is delivered generally to a carrier, and he 
accepts it; he is anſwerable, though the party did not tell 
him there is money in it. But if the carrier aſks, and 
the other ſays no, or if he accepts it conditionally, pro- 
vided there is no money in it, in either of theſe caſes the 
carrier is not liable. Str. 145. 

If a man delivers a box to a carrier to carry, and he 
aſks what is in it, and the man tells him, a book and to- 
bacco (as the caſe was) and in truth there is 100 | be. 
ſides; yet if the carrier is robbed, he ſhall anfwer for the 
money: for the qther was not bound to tell him all the 
particulars in the box, and it was the buſineſs of the car. 
rier to have made a ſpecial acceptance. 1 Bac. Abr. 745, 

But if a perſon, being a common carrier, receives by 
his book-keeper from another man's ſervant, two bags of 
money ſealed up, containing as was told him 200 l, and 
the book-keeper gives a receipt for his maſter to this ef- 

f ſuch a one two bags of money ſcaled 
up, faid to contain 200 l, which I promiſe to deliver on 
ſuch a day at ſuch a place unto ſuch a perſon, he to pay 
IO s per cent. for carriage and riſque ; tho' the bags con- 
tain 400 l, and the carrier is robbed, he ſhall be anſwer- 
able only for 200 1, for this is a particular undertaking ; 
and as it is by reafon of the reward that the carrier is 


liable, when the plaintiff endeavours to defraud him of 


it, it is but reaſonable he ſhould be barred of the remedy, 
which is only founded on the reward. 1 Bac. Abr. 746. 

A man took a place in a ſtage coach, and in the jour- 
ney the defendant by negligence loſt the the plaintif's 
trunk ; upon not guilty pleaded, the evidence was, that 
the plaintiff gave the trunk to the man that drove the 
coach, who promiſed to take care of it, but loſt it: Halt 
chief juſtice held, that the maſter was not * 
and that a ſtage coachman is not within the cuſtom a 
a carrier is, unleſs the maſter makes a diſtinct price for 
the carriage of the goods as well as of the perſons. 1 Sal. 
282. 

But by the cuſtom and uſage of ſtage coaches, ever 
paſſenger uſes to pay for the carriage of goods above ſuch 
a weight; and in ſuch caſe the coachman ſhall be charged 
for the loſs of goods beyond ſuch weight. Comyn. 25. 


12. Where 
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12. Where goods are ſtolen from the carrier, he may — * 
3 . . or goods 
prefer an indictment againſt the felon, as for his own golen, as his 
s ; for tho? he has not the abſolute property, yet he own property, 
has ſuch a poſſeſſory property, that he may maintain an 
ation of treſpaſs againſt any one who takes them from 
him, and ſo may indict a thief for taking them; and the 
indictment were good alfo, if it had been brought by the 
real owner. MKelynge 39- 

13. And there ** pecial a wherein it is ſaid, that Peron fealing 
2 man may commit larceny by ſtealing his own goods de- Nis own goods 
livered anon carrier, with 1 — make him anſwer n 
for. them; for the carrier had a ſpecial kind of property 
in the goods, in reſpe& whereof, if a ſtranger had ſtolen 
them, he might have been indicted generally as having 
ſtolen the ſaid carrier's goods, and the injury is altogether 
25 great, and the fraud as baſe, where they are taken 
away by the very owner. 1 Haw. 94. . 

14. z 1 An. Skinner and Upſhaw. The plaintiff brought — _ 
an action of trover againſt the defendant who was a common his hire, 
carrier, for goods delivered to him to carry, On not 
guilty pleaded, the defendant gave in evidence, that he 
offered to deliver the goods to the plaintiff, if he would 
pay him his hire; but that the plainfiff refuſed, and 
therefore he retained them, And it was ruled by Hok 
thief juſtice at Guildhall (before whom the cauſe was tried) 
that a carrier may retain the goods for his hire. And on di- 
retion, the defendant had a verdict given for him. L. 


Raym. 752. 

And — if the goods be ſtolen goods, yet the right 
owner ſhall not have them without paying for the carriage. 
For the carrier being obliged to receive and carry the — og 
the law will not deprive him of the remedy for the reward 
due for the carriage. bid. 166. | 
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Carrots. 


The penalty for ſtealing carrots is the ſame as 
that for ſtealing turnips, potatoes, cabbages, par ſnips, 
and peaſe : which are treated of together un 
the title Curnips. 


Caſual death. See Deodand. 


Cattle. 
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I. Concerning the bringing of cattle into England, 6 
II. Buying and ſelling of cattle. ; th 
III. Stealing, killing, or maiming of cattle. 
V. Probibiting the importaiton of hides, ſkins, i 1 
other parts catile, to prevent infection. 


a] 
J. Concerning the bringing of cattle into England, ; 
Catile of the ifle I. Y the 5 G. 3. c. 43. Beſtials may be freely in- th 


of Man, ported from the iſle of Man. 

Scotch cattle, 2. By the fixth article of the union, no Scotch cattle, Þ 
carried in England, ſhall be liable to any other duties, ti 
than thoſe to which cattle of England are liable. 5 4, m 
c. 8. 

; By the 18 C. 2. c. 2. the importation of cattle from 

* Irland, and other places beyond ſea, is declared to be a 

common nuſance. 


And if any ſhall be imported, any perſon may ſeize them, 


or 
and keep them 48 hours; and if in that time, it be made or 
appear to a juſtice, on the oath of two witneſſes, that they ki 
were not imported from [reland, nor from any other place 3 
ſea, then they ſhall be delivered on warrant of ſuch 10 
juſtice; but on default of ſuch proof and warrant, then ne 
to be forfeited. 18 C. 2. c. 2. 32 C. 2. c. 2. b 
And the ſeizor, within fix days after the conviQion and la 

forfeiture, ſhall cauſe them to be killed ; the hides and 

tallow he ſhall have himſelf, the reſt ſhall go to the poor, 

to be diſtributed by the churchwardens and overſeer, 

en | 

| | K And the ſeizors, churchwardens, or overſeers neglecting 
| their duty herein, ſhall forfeit 40s for every one of the t 
great cattle, and 10 8 for ſheep and ſwine; half to the « 
| poor; and half to the informer, by warrant of one juſtice, pl 
by diſtreſs; for want of diſtreſs, commitment for thres . 


months. 32 C. c. 2. /. 6. * ci 
mo 3 ſis Fo 


# 


Cattle, 

And the ſhips bringing the ſame ſhall be forfeited, and 

perſon may ſeize — ſell them, half to the poor, and 
w/ for himſelf. 20 C. 2. c. 7. 

And a juſtice of the peace may by warrant apprehend 
the ſeamen, and all others concerned, and commit them 

to goal for three months. 20 C. 2. c. 7. 

And if no ſeizure is made in the diſtrict where they are 
feſt imported, ſuch place ſhall forfeit 1001, to the uſe of 
the houſe of correction. 20 C. 2. c. 7. 

And if the cattle come by colluſion of officers, or other- 
wiſe, into any other than the firſt diſtrict, they may be 
fired there in like manner. 20 C. 2. c. 

And perſons confederating to elude this act, ſhall incur 
apremunire, 20 C. 2. c. 7. 


And alſo, cattle once ſeized, and afterwards found in 
another diſtrict, may be reſeized there. 32 C. 2. c. 2. 
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10. 

And Engliſh cattle intermixed in a drove with _ cat- 
tle, may be ſeized as Iriſb cattle, 32 C. 2. c. 2. /. 

But, finally, by the 5 G. 3. c. 10. (which b Ark 12 G. 
5c. 56. is in force till Sept. 29, 1778, &c. (theſe reſtric- 
tions are taken off, and all ſorts of cattle, for ſuch time, 
may be imported from Ireland duty free. | 


— — 
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II. Buying and ſelling of cattle. 


No perſon ſhall buy an ox, ſteer, ront, cow, heifer, None ſhall boy 
or calf, and fell the ſame again alive in the ſame market ——— 
« fair ; on pain of forfeiting double _ half to the 
ting, and half to him who ſhall ſue. * 4 Ed. 6. c. 19. 

* c. 44 5 7, 8. And the ſaid act of 3& 4 Ed. 6. c. 19 
ed by the 12 C. 3. c. 71. Which repeals the, i 
— 1 foreſtalling g, ingroſling, and regrating act of 5 & 
b Ed. b. c. 14. and other fal bſequent acts inforeing the 
ame ; but hath no reference to any preceding act. 
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III. Stealing, killing, or maiming of cattle. 


I, By the 22 & 23 C. 2. c. 7. If any perſon ſhall in Killing or 
the night time maliciouſly, unlawfully, and willingly 20 2 
r deftrey any horſes, ſheep, or other cattle, he ſhall be 
puilty of felony ; but without corruption of blood, or 
loſs of dower : But to avoid judgment of death, or exe- 
cution thereupon, he may chuſe to be tranſ ported to ſome 

| of 
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ing, or kil- 


Cattle. 

of the plantations, to be mentioned in the judgment {;; 
J Years. | 
N And if any perſon ſhall in the night time maliciouſſ 
unlawfully, and willingly meim, wound, or otherwiſe hu; 
any horſes, ſheep, or other cattle, whereby. the ſame ſha} 
not be killed or utterly deftroyed ; he fhall forfeit trehl 
damages, by action of treſpaſs, or upon the caſe : 
And three juſtices (x ©,) may enquire by a jury any 
witneſſes; and may iſſue warrants for fummoning jurar, 
and for apprebending perſons ſuſpected, and take their ex. 
aminations; and cauſe witneſſes to come before them to 

ive information on oath, ſo as no perſon to be examined 

| be proceeded againſt, for any offence concerniig 

which he is examined as a witnefs, and ſhall make ! 
true diſcovery: and if ſuch witneſs, being ſummoned, re- 
fuſe to appear, they may commit him till he ſubmit to be 
examined on oath. 


2. "And:by the 14 C. 2. c. 6. and 15 G. 2. c. 34. l. 


ling with intent any perſon ſhall feloniouſly drive away, or any other 
— re- manner feluniouſly ſteal any ox, bull, cow, calf, ſteer, 


Killing or 


bullock, heifer, ſheep, or lamb; or ſhall wilfully kill 
any ox, bull, cow, calf, fteer, bullock, heifer, theey, 
or lamb, with a felonious intent to fteal the whole cu- 
caſs, or any part thereof; or ſhall. affiſt or aid in com- 
mitting any ſuch offence, he ſhall be guilty of felouy 
without benefit of clergy. 

And every perſon who ſhall apprehend and proſecute 


to conviction any offender, ſhall have 101 reward. In 


order to which, he ſhall have a certificate ſigned by the 
judge, before the end of the aſſiaes, certifying the convic- 
tion, and where the offence was committed, and that fuch 
offender was apprehended and proſecuted by the perſon 
claiming the reward ; and if there are ſeveral claimants, 
the judge ſhall in the ſaid certificate direct what ſhare ſhall 
be paid to each claimant. Which certificate being tendered 
to the ſheriff, he ſhall within a month pay the ſame with- 
out deduction; on pain of forfeiting double, with treble 
coſts, The ſame to be allowed in his accounts, or to be 
repaid to him out of the treaſury. . 

3. And by the 9 G. c. 22. commonly called the Black 


CY the act, which is inſerted at large under the title of that name, 


If any perſon ſhall unlawfully and maliciouſly kill, 
maim, or wound any cattle, he ſhall he guilty of felony 
without benefit of clergy ; but without corruption 
blood, And 
| n 


And the hundred ſhatl be anſwerable for the damages, 
not exceeding 200 l. LIT 1 2 

And if any perſon ſhall apprehend, or cauſe to be con- 
ited, any offender, and ſmnall be killed, or wounded, fo as 
o loſe an eye or the uſe of any limb, in endeavouring to 
pprehend or ſecure him; on proof thereof at the ſeſſions, 
ind on certificate thereof from thence, the ſheriff ſhall 
within 30 days pay to-the' perſon intitled the ſum of 50l, 
to be repaid to him out of the treaſury. -. I 


IV. Probibiting the importation of hides, Mint, or other 
parts of catile, to prevent infection. 


It ſhall be lawful for the king, his heirs or ſucceſſors, 
x often as he or they ſhall find it neceſſary, by procla- 
nation with the advice of his fry council, or by his or- 
ter in council, to be publiſhed in the London Gazette, to 
prohibit generally, or form any particular country or coun- 
tries, the importation of any hides or ſkins, horns or 
hoofs, or any other part of any cattle or beaft, into Great 
Britain or Ireland, for ſuch time, and under ſuch rules, 
orders, and regulations, as he or they of the advice afore- 
id hall judge moſt expedient and effectual to prevent 
my contagious diftemper from being brought into theſe 
kingdoms. ' 9 F. 3. c. 39. 
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— is an original writ, iſſuing out of the court Certiorari, what. 
of chancery or the king's bench, directed in the king's 
name to the judges or officers of inferior courts, command- 
ing them to certify or to return the records of a cauſe de- 
pending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch juſ- 
N * ſhall affign to determine the cauſe. 1 Bac. Abr. 
ertior. A. 


Alſo 
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What things Alſo, the juſtices of the peace deliver or ſend in: 
may be certified the king's bench, indictments found before them, — — 


- — cognizances of the peace taken before them, or force te. 
corded by them, without any certiorari, Dat. . 195, 


Concerning which writ of certiorari, it is here ſheyn, 


I. In what caſes it is grantable. 
II. How to be granted and allowed. 
III. The effect of it, 

V. The return of it. 


J. In what caſes it is grantable. 


In caſes wherea T, A certiorari lies in all judicial proceedings, in which 
writ of error lies à rit of error does not lie; and it is a conſequence of il 


—_ inferior juriſdictions erected by act of parliament to hae 1 

their proceedings returnable in the king's bench. L. Ron. de 

| 469, 580. WR 30» 2 mo 
Where not ſpe.- 2+ And therefore a certiorari lies to juſtices of the peace, he 


cially prohibited even in ſuch caſes which they are empowered by ſtatut 
dy ſtatute. finally to hear and determine; and the ſuperintendency d 
the court of king's bench is not taken away without er- 
preſs words. 2 Haw. 286. | 
3. But it ſeems agreed, that a certiorari ſhall never be 
tion, granted to remove an indictment after a conviction, unlek 
for ſome ſpecial cauſe; as where the judge below is doubt- 
ful what judgment to give. 2 Haw. 288. 
And, E. 18 G. 2. XK. and Nicolls. An indictment ws 
removed into the court of king's bench by certiorari, a. bal, 
ter conviction, and before judgment. Upon which a doubt . 
aroſe, what the court could do, the certiorari, being brought fron 
before judgment; and this court not being apprized o 
the circumſtances of the offence, could not tell what jw t 
judgment to give: and in Carth. 6. it is ſaid, they cu- Z 
not give judgment. A rule therefore was made to ſhew . 
cauſe why the certiorari ſhould not be quaſhed, ſo as 6 
remit it back to the ſeſſions; which was afterwards made 12 
abſolute, Str. 1227. 1 
And in the caſe of the King againſt Gwynne and others, bor 
H. 32 G. 2. The court (on a defended motion) granted whe 
a Procedends, at the inſtance of the defendants, upon n lad 
indictment y 


p — — nn — 
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indiament for an aſſault at the quarter ſeſſions at Brecon, 
removed into the king's bench by certiorari ; becauſe the 
certiorari had not ifſued till after the defendants had con- 
ſeſſed the aſſault below; tho' the conviction was not af- 
ter a trial, and tho' ſeveral of the juſtices were fworn 
to be near relations of Mr. Gwynne, one of the defendants, 
namely, his father, two brothers, and an uncle. Bur- 
wy, Mansfield. 749. 

4. Alſo, it ſeems a good objection againſt the granting After ive joins 
a certiorari, that iſſue is joined in the court below, and à ed. 
venire awarded for the trial of it. 2 Haw. 288. 

5, It hath been adjudged, that wherever a certiorari is Where the court 
by law graatable for an indictment, the court is bound 1 
of right to award it at the inſtance of the king, becauſe 
every indictment is the ſuit of the king, and he has a pre- 
rogative of ſuing in what court he pleaſes. But it ſeems 
tb be agreed, that it is left to the diſcretion of the court, 
either to grant or deny it at the prayer of the defendant. 

2 Haw. 287. 

b. And it ſeems that the court will not ordinarily, at Not for heinous 
the prayer of the defendant, grant a certiorari for the re- crimes. 
moval of an indictment of perjury, or forgery, or other 
heinous miſdemeanor ; for ſuch crimes deſerve all poſſible 
liſcountenance, and the certiorari might delay, if not 
wholly diſcourage the proſecution. 2 2 287. 


II. How to be granted and allowed. 


1. On indiftment or preſentnient : By the 5 W. c. 11. Hos to be grant- 
dg & g W. c. 33. it is enacted, that in term time, no - — ni 
g . , a pretentment, 
writ of certiorari, at the proſecution of any party indicted, 
fall be granted out of the king's bench, to remove any inditi- 
nent or preſentment of treſpaſs or miſdemeancr, before trial had, 
frm before the juſtices in ſeſſions ; unleſs ſuch certiorari ſhall 
tt awarded upon motion of counſel, by rule of court made 

for the granting thereof. 

But in the vacation, writs of certiorari may be granted by 
ay juſtice of the king's bench; whoſe name ſhall be indorſed 
en the writ, and alſo the name of the perſon at whoſe inſtance 
1 18 granted. 

4nd all the parties indicted, proſecuting ſuch certiorari ſhall, 
bifore the allowance thereof, find two ſufficient manucaptors, 
whe ſhall enter int? a recognizance before a juſtice of the king's 
lach (who ſhall indorſe the ſame en the writ), or before a 

Vor. I, X | Juſtice 


with condition, at the return of the writ, to appear and plud 
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juſtice of the peace of the county or place, in the ſum of 19), 


to the ſaid indiliment or preſentment, in the ſaid court of ting 
bench, and at his own cofts and charges to cauſe and procur: th | 
iſſue that ſhall be joined thereupon, or any plea relating there 


unto, to be tried at the next aſſixes for the county wherein th 1 
indiciment or preſentment was found, after ſuch certiorari ſul - 
* 


be returned, er the next term if in London, Weſtminſter, x 
Middleſex, wnleſs the court ſhall appoint another time, and if 
fo, then at ſuch other time; and to give due notice of ſud 
trial, to the proſecutor or his clerk in court ; and alſo that the 
party proſecuting the writ of certiorari, ſhall appear from dy 
to day, in the ſaid court of king's bench, and not depart unti 
he ſhall be diſcharged by the court. 

And the ſaid recognizance ſhall be certified into the king) 
bench, with the certiorari and indittment, to be there fil, 
and the name of the proſecutor (if he ſhall be the party grieve), 
or ſome publick officer, ſhall be indorſed on the indiftment. 

And if the defendant proſecuting the writ of certiorari, l 
conuicted of the offence for which be was indifted, then th 
court of king's bench ſhall give reaſonable cofls to the preſicum 
if he be the party grieved or injured, or be a juſtice, conſtabl, 
or other civil officer, who proſecutes on account of any thing thi 
concerned him as officer, to be taxed according to the courſe if 
the ſaid court, who ſhall, for the recovery thereof, within in 
days after demand, and refuſal of payment, on oath, have a 
attachment awarded; and the recognizance not to be diſcharged 
till the caſis are paid. | : 

But if the perſon procuring the certiorari, being the diſa- 
dant,. ſhall not, before allowance thereof, procure ſuch manuuy- 
tors to be bound as aforeſaid, the juſtices may proceed to the trid 
of the indiftment in ſeſſions, notwithſlanding the writ of cei- 
tiorari delivered. 


At the proſecution of any party indifted] This extends only 
to certiorari's procured by perſons indicted; from whence 
it follows, that thoſe which are procured by the proſecu- 
tor of an indictment, remain as they were at common 
law. 2 Haw. 292. 


To be tried at the next aſfizes] But the recognizance ſhall 
not be forfeited, unleſs the proſecutor give rules according 
to the courſe of the court. 2 Haw. 293. 


Res- 


Reaſonable coſe] The maſter of the crown office, in 
7 ing the co a 
ſubſequent to the certiorari. 2 Haw. 292. 


el for attempting to ſet fire to the houſe of one Eſten in 
rt, and the inditment alſo charged that the defendant 


1 to the houſe, Maſon and one Glenton informed the 
1 rayor of York of this, who bound Maſon and Glenton over 
7 o proſecute the defendant, The ſaid defendant removed 


the indictment by certiorari into the court of king's bench, 
nd was thereupon convicted and fined. On payment of 
he fine, it was moved that the recognizance ſhould be 
charged. Unto which it was objected, that the defen- 
ant was obliged, before the diſcharge thereof, to pay the 
ſts of the proſecutors. But by the court, this caſe is not 
thin the act, for the act extends only to officers and 
perſons really injured, which neither Glenton nor Maſon 
ue, for there was no damage done to the houſe, but only 
ntended to be done, nor are either of them officers. And 
* cecegnizance was diſcharged. 1 J#/ilſon 139. 
In a like caſe, M. 30. G. 2. X. and Smith. It was 
ved, that before the recognizance ſhould be diſcharged, 
proſecutor ſhould have his coſts. The objection was, 
ut no name of any perſon, as being either the party 
neved or injured, or a public civil officer, was indorſed upon 
te indictment. It was anſwered, That this is not necef]; 
order to giving coſts; that to this purpoſe it is ſufficient, 
the proſecutor actually be a civil officer, and of that in 
be preſent caſe there was an affidavit: and the act does 
kt ſay, that the proſecutor ſhall not have his coſts, unleſs 
ls name be indorſed. By the court; It is enough, if it 
e proved that the proſecutor was ſuch officer, and here it 


oed by affidavit. And it was ruled, that the proſe- 
ce tor ſhould ha ve his coſts, before the recognizance ſhould 
w liſcharged. Burrow, Mansfield 54. 


May proceed to the trial] Nevertheleſs they muſt make a 
urn to the certiorari, otherwiſe they will be in con- 
mpt to the court; for all writs muſt be obeyed, unleſs 
dad cauſe be ſhewn to the contrary ; and the proper way 
ing it, is to return it. 2 Haw. 292. 


benated, that ns certiorari /hall be granted, is remove any 


2 7 


, ought only to conſider thoſe which are 


To the proſecutor, if he be the party grieved or injured] + 
170 C. 2. K. and Jngleton. The defendant was indiQ- 


falicited Maſon, one of the proſecutors, to help to ſet 
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2, On a convidtion or order : By the 13 C. 2. c. 18. it How to be 
gran'ed on an 
orcer or convice 


mition, judgment, order, or other proceedings, befere any don. 
X 


— 


— 
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Juftice of the peace, or the general or quarter ſeſſions, unkſ; i 
be applied for in fix kalendar months after ſuch proceedings had 
or made, and unleſs it be duly proved upon oath, that the pary 
ſuing forth the ſame, hath given ſix days notice thereif in 
writing, to the juſtice or juſtices, or two of them (if ſo man 
there be), before whom ſuch proceedings have been, to the end 
that ſuch juſtices, or the parties therein concerned, may ſleu 
cauſe if they ſo think fit, againſt iſſuing the certiorari. 

And by 5 G. 2. c. 19. No ſuch certiorari Hall be d. 
lowed, to remove any ſuch judgment or order, _— the pary 
proſecuting the certiorari, before the allowance thereof, eter 
into a recognizance with ſufficient ſureties, before a juſlic 9 
the county or place, or before the juſtices at ſeſſions where ſuh 
Judgment or order ſhall have been Fer or made, or before a 
juſtice of the king's bench, in 501, with condition to preſecut: 

ſame, at his own cofls and charges with effect, withut 
wilful delay, and to pay the party in whoſe favour the julg- 
ment or order was made, within a month after the 2 ſhall 
be confirmed, his full cofts to be taxed according to the courſe of 
the court where * confirmation ſhall be. And if be ſtall 
not enter into ſuch recagnixance, er ſhall not perform the c- 
ditions, the juſtices may proceed and make ſuch further order far 
the benefit of the party for whom the judgment ſhall be giva, 
in ſuch manner as if no certiorari had been granted. 

The ſaid recognizance to be certified into the king's benth, 
and there filed, with the certiorari and order or judgment ni. 
moved thereby. 

And if the order or judgment ſhall be confirmed by the court, 
the perſon intitled to the caſts, for the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and rt 
Fuſal of payment, ſhall have an attachment granted for the an. 
tempt ; and the recognizance not. to be diſcharged till the «ft 
are paid and the order complied with, 

E. 1 An. A rule was made in the court of king's bench, 
that no certiorari ſhould be granted to remove orders ol 
juſtices, from which the law has given an appeal to the 
ſeſſions, before the matter be determined on the appeal, 
becauſe it hinders the privilege of appealing; and that it 


any order be removed before appeal, it ſhould be ſent dow hat 
again : But if the time of appeal be expired, that caſe is A 
not within the rule: By Holt Ch. J.— But afterwards, . 
M. 4 An. in the caſe of Shellington, it was held, that ad- the 
vantage muſt be taken of this rule upon the motion ts i 
file the order; for that after it is filed it is too late. 1 U,. 4 
147. ä Bu 


But 


A -j - 
n 
—— 
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- But in the caſe of the borough of Warwick, M. 8 G. 2. 
There was an appeal from a poor rate; and the ſeſſions 
made an order that the churchwatdens ſhould produce the 
books at an adjourned day; before which, a certiorari 
was brought to remove that order: And it was held to lie, 
though the appeal was depending; elſe the order muſt be 
obeyed. before the validity of it can be determined. It 
was alſo held, that an appointment of overſeers may be 
removed before an appeal to the ſeſſions; for the rule laid 
down in 1 Salk. 147. extends only to the caſe where there 
is2 limited time for appealing, as to the next quarter ſeſ- 
fons ; but the ſtatute of the 43 El. c. 2. is not fo re- 
trained: and conſequently it can never be ſaid, that the 
time for appealing is out. And if the appeal from an 
zppointment-is lodged, there can be no certiorari, till the 


— ” ” 3 — = 
— — — 
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it fefions hath made a determination; and a certiorari 
5 brought, pending ſuch appeal, ſhall be ſuperſeded, Str. | | 
q : : 


991. 


—  —— 


— 


III. The effect of it. 


1. After a certiorari is allowed by the inferior court, Subſequent pro- 
it makes all the ſubſequent proceedings on the record that <<<4ings void. 
is removed by it erroneous, 2 Haw. 293. | 

2. But it hath been adjudged, that if a certiorari for Except where 
the removal of an indictment before juſtices of the peace = jury is 
be not delivered, before the jury be ſworn for the trial of ITY 
it, the juſtices may proceed. 2 aw. 294. : 

3. And the fuſtices may ſet a fine to compleat their And after judg- 
judgment, after a certiorari delivered. L. Raym. 1515. 

4. A certiorari. removes all things done between the Removes all af- 
teſte and return. L. Raym. 835, 1305. | ter the teſte of it, 

5. A certiorari removes the record itſelf out of the in- Removes the fe- 
ferior court; and therefore if it remove the record againſt cord itſelf, 
z principal, the acceſſary cannot there be tried. 2 Haw, 
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325. 

. And if the defendant be convicted of a capital of- In what caſe the 
fence, the perſon of the defendant muſt be removed by fenen of the oe- 
habeas corpus, in order to be preſent in court, if he will — „ 
move in arreſt of judgment. And herein the caſe of a 

5 conviction differs from that of a ſpecial verdict ; where 

the preſumption of innocence may be ſuppoſed to con- 

tinue, and therefore the perſonal preſence of the defen- 

ant in that caſe is not neceſſary at the argument of it. 


MJ row. Mansfield. 930. K. and Spragg. H. 33 C. 2. 
X 3 | 7. It 
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How far it u- 7. It hath been holden, that a certiorari for the rem 
—— _ ob- val of a recognizance for the good behaviour, or an ap- 
copnizance, pearance at ſeſſions, will ſuperſede the obligation of it: 
„but this would be highly inconvenient, and the contr 
ſeems to be ſupported by the better authority. 2 Hau 
292, | 
Cafe where it is 8. If a ſuperſedeas come out of a ſuperior court, to the 
awarded agaivſt juſtices, they ought to ſurceaſe, altho* the ſuperſedes be 
law. awarded againſt 5 for they are not to diſpute the com. 
mand of a ſuperior court, which is a warrant to them. 
Crom. 129. 


IL. The return of it. 


Return of the 1. Every return of a certiorari ought to be under ſeal. 
ocrtiorari. 2 294. 

2. And altho' the cuſlas rotulorum keep the records, yg 
muſt the juſtices, to whom it is directed, return the cer- 
tiorari z and therefore if it is directed to the juſtices of 
the peace, and the clerk of the peace only return it, no- 
thing is thereby removed. 2 Haw. 294. 

3- The certiorari may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of 
the record (as the words therein be), and it muſt be 
obeyed accordingly. Dalt. c. 195. 2 Haw. 295. 

4. A return was in paper, (and not upon parchment); 
and for that reaſon was held by the court not good. 
1 Barnardiſt. 113. H. 2 G. 2. K. and the inhabitants of 
Darlington. | 

5. Upon a certiorari to remove an indictment of a riot, 
or forcible entry, or the like, the return muſt have theſe 
words, as alſo to hear and determine divers felonies, &c. ac- 
cording to the commiſſion; for if the return mentions 
only that they are juſtices of the peace, without ſuck 

words, the return is inſufficient. Dalt. c. 195. 

6. If the perſon to whom a certiorari is directed, do 
make a falſe return, yet the court will not ftay filing it 
on affidavit of its being falſe, except in publick caſes, 2 
in caſes ef commiſſioners of ſewers, or for not repairing 
highways, or for ſome ſuch ſpecial cauſes ; becauſe the 
remedy for a falſe return is either an action on the cale 
at the ſuit of the party grieved, or an information at the 

ſuit of the king. Dalt. c. 195. 
7. If the perſon to whom the certiorari is directed, do 


not make a return, then an alias, that is, a ſecond 2 
1 | en 
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then a pleuries, that is, a third writ, or cauſam nobis ſigni- 
fees, ſhall be awarded, and then an attachment, Crom. 
116, 


Beſides theſe general rules, in common to all certiora- 
ri's, there are many times ſpecial directions about grant- 
ing, and allowing or not allowing them, in particular caſes, 
which are treated of under their reſpective titles; ſuch as 
highways, game, tithes, ſwearing, and many others. 


The return of a certiorari may be thus: 
Firſt, on the backſide of the writ indorſe theſe or the 
like words : 


The execution of this writ appears in a-ſchedule to the ſame 


writ annexed. 


And that ſchedule may be thus, on a piece of parch- 
ment by itſelf, and filed to the writ : 


Weſtmorland. I Sir Philip Muſgrave, baronet, one of the 

keepers of the peace and juſtices of our lord 
the king, aſſigned to keep the peace within the ſaid county, and 
4% to hear and determine divers felomes, treſpaſſes, and other 
miſdemeanors in the ſame county committed, by virtue of this 
writ to me delivered, do under my ſeal certify unto his majeſty 
in his court of king's bench, the indiftment of which mention 
ts made in the ſame writ, together with all matters touching 
the ſame indiftment. In witneſs whereof I the ſaid Sir P. M. 


bave to theſe preſents ſet my ſeal. Given at in the 
ſaid county, the — day 0 in the year of 
the reign of 


Then take the record of the indictment, and cloſe it 
within the ſchedule, and ſeal and ſend them up both to- 
gether with the certiorari, 


Challenge. See JUros. 


Champerty. See Maintenance. 
Chance medley. See Homicide. 


X 4 Cheat. 
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Cheat. 


Of cheats puniſhable by public proſecution, there 
are two kinds, . 


I. By the common law. 
II. By flatute. 


I. By the common law. 


I. HEATS which are puniſhable by the eommen 

A law, may in general de deſcribed to be deceitful 
practices, in defrauding or endeavouring to defraud an- 
other of his known right, by means of ſome artful de- 
vice, contrary to the plain rules of eommon honeſy ; a 
by playing with falſe dice; or by cauſing an illiterate per- 
ſon to execute a deed to his prejudice, by reading it over 
to him in words different from thoſe in which it was writ- 
ten ; or by perſuading a woman to execute writings to 
another, as her truſtee, upon an intended marriage, which 
in truth contained no ſuch thing, but only a warrant of 
attorney to confeſs a judgment; or by ſuppreſſing a will; 
and fuch like. 1 Haw. 188. 

2. It ſeemeth to be the better opinion, that the decrit- 
ful receiving of money from one man, to another's ule, 
upon a falſe pretence of having a meſſage and order to 
that purpoſe, is not puniſhable by a criminal proſecution, 
becauſe it is accompanied with no manner of artful con- 
trivance, but wholly depends on a bare naked lie ; and it 
is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 
chiefs, againſt which common prudence and caution may 
be a ſufficient ſecurity, 1 Haw. 188. 

3 A perſon for a counterfeit paſs, was adjudged to the 
pillory, and fined. ' Dalt. c. 32. 

4. On an indictment againſt the defendant, a miller, 
for changing corn delivered to him to be ground, and gi- 


ving bad corn inſtead of it, it was moved to quaſh the 
ſame, becauſe it is only a private cheat, and not of 2 
publick nature, It was anſwered, that being a cheat in 
the way of trade, it concerned the publick, and therefore 


Was 


Cheat. 


was indictable. And the court unanimouſly agreed not 
wo quaſh it. T.16 G. 2. K. and Md. Sell, * the th 
217» | 4 

4 A perſon falſely pretending that he had power to 
diſcharge foldiers, took money of a ſoldier to diſcharge 
him; and being indicted for the ſame, the court held the 
indictment to be good. T. 3. C. Serleftead's cafe. 1 Latch. 
s. 

b. As there are frauds which may be relieved civilly, 
and not puniſhed criminally (with the complaints whereof 
the courts of equity do generally abound) ; ſo there are 
other frauds, which in a ſpecial caſe may not be helped 
civilly, and yet ſhall be puniſhed eriminally : Thus if a 
minor goes about the town, and pretending to be of ages 
tfrauds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non-age z 
the perſons injured cannot recover the value of their goods, 
but they may indict and puniſh him for a common cheat. 
Bari. 100. 


folve almoſt all caſes of this kind, was taken in the caſe 
of X. and I heatley, H. 1 G. 3. The defendant was in- 
licted and convicted for ſelling beer ſhort of the due and 
juſt meaſure, to wit, 16 gallons as and for 18, It was 
moved in arreſt of judgment. And by the court, This 
| 8 only an inconvenience and injury to a private perſon, 
uiſing from that private perſon's own negligence and 
cueleiſneſs in not meaſuring the liquor, upon receiving 

it, to ſee whether it held out the juſt meaſure or not. 
Offences that are indictable muſt be ſuch as affect the 
publick. As if a man uſes falſe weights and meaſures, 

and ſells by them to all or to many of his cuſtomers, or 

wes them in the general courſe of his dealing; ſo if there 

Is a conſpiracy to cheat: For theſe are deceptions that 
common care and prudence are not fufficient to guard 
3 Theſe are much more than private injuries; 
they are publick offences. But in the preſent cafe, it is 
mere private impoſition or deception. No falſe weights 
or meaſures are ufed ; no conſpiracy : Only an impoſi- 
tion upon the perfon he was dealing with, in delivering 
dim a leſs quantity inſtead of a greater; which the other 
areleſsly. accepted. It is only a non-performance of his 
contract ; for which non-performance he may bring his 
action, So, the ſelling an unſound horſe for a Bund 
oe, is not indictable: The buyer ſhould be more upon 
his guard. And the diſtinction which was laid down, 
s proper to be attended to in all caſes of this * is 
. is: 


7. Finally, the diſlinction which, as it ſcemeth, will 


— — — > — — — 
— — — G T — 


— 


— — 
— — — — 
. ER. OR 


— ERIEDT: 
- — 


— 


1 
[ 
{ 
ö 


E — — 
— — 
”— 


314 


| otherwiſe ( 


Cheat. 


this: That in ſuch impoſitions or deceits where common 


prudence ger guard perſons againſt their ſuffering from 


them, the offence is not indictable, but the party is left 
to his civil remedy for the redreſs of the injury that has 
been done to him; but where falſe weights and meaſure 
are uſed, or falſe tokens produced, or ſuch methods taken 
to cheat and deceive, as people cannot by any ordinary 

care or prudence be guarded again", there it is an offence 
indictable. Burrow. Mansfield, 1125. 


IT. By flatute. 


t. By the 33 H. 8. c. 1. If any perſon ſhall falſely ani 
deceitfully obtain, or get into his hands or paſſeſſion any mung, 
goods, chattels, jewels, or other things, of any other perſon, h 
colour and means of any falſe privy token, or counterfeit liter 
made in another man's name; and fhall be convicted there, 
by examination of witneſſes, or confeſſion, at the aſſtaes or . 
frons, or by action in any court of record; he ſhall have ſuch 
puniſhment by impriſonment, pillary, or other corporal pain (u- 
cept death), as the court ſhall mar Saving to the party 
grieved ſuch remedy by action or otherwiſe, for the goods ſo al- 
tained, as he might have had by the common law. 

And two juſtices (1 Q.] may call and convent by proceſs ir 

A ), to the aſſixes or ſeſſians, any perſon ſuſpetied, 


and commit or bail him to the next aſſizes or ſeſſions. 


Get into his hands or poſſeſſion] A perſon endeavouring by 
a counterfeit letter to defraud another of goods, and being 
apprehended on ſuſpicion of ſuch fraud, before he hath got 
the goods into his poſſeſſion, ſeems not to be within this 


ſtatute. E. 3 G. 2. K. and Brian. Seſſ. C. V. 2. 27. 


Falſe privy toten] On motion to quaſh an indictment, 
which was, that the defendant came pretending that ſuch 
a perſon had ſent him to receive 201, and received it, 
whereas ſuch perſon did not ſend him : By the court, It 
is not indictable, unleſs he came with falſe tokens ; for we 
are net to indict one man for making a fool of another. 


Blackerby. 79. 


H. 13 G. 2. X. and Munoz. It was adjudged, that 
an indictment averring the offence to be by falſe tokens, 
without ſhewing what thoſe falſe tokens are, is not ſufh- 
cient; and that the fraudulently procuring a note from 2 


perſon, by falſely affirming that there was one in the next 
room 
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room that would pay the money due upon it, whereas in 
ſact there was no ſuch perſon in the next room, is not a 


falſe token, but a falſe affirmation only. Sg. C. V. 201. 


Str. 1127. | 
Note; the ſtatute ſays, a falſe privy token. 


Corporal pain] Lord Coke obſerves hereupon, that for 
this offence the offender cannot be fined, but corporal 
pain only inflicted. 3 Infl. 133. 

But Mr. Hawkins obſerves, that there is a precedent in 
Cre. Car. 564. by which i appears, that one convicted on 
ſuch a proſecution hath been adjudged not only to ſtand 
on the pillory, but alſo to pay a fine of 5001, and to be 
bound with good ſureties to the good behaviour. 1 How. 
188. 


Commit or bail him] In this caſe the juſtices ſhall do 


well to take examination of the offence, and to certify the 
fame to the ſeſſions or gaol delivery, and withal to bind 
over the informers and witneſſes to give evidence therein. 
Dalt. c. 32. 


2. By the 30 G. 2. c. 24. All perſons who knowingly | 


and deſignedly, by falſe pretence or pretences, ſhall obtain 
from any perſon, money, goods, wares, or merchandizes, 
with intent to cheat or defraud any perſon of the ſame ; 
or ſhall knowingly ſend or deliver any letter or writing, 
with or without a name ſubſcribed thereto, or ſigned with 
2 fictitious name, letter or letters, threatning to accuſe 
any perſon of any crime puniſhable by law with death, 
tranſportation, pillory, or any other infamous puniſh- 
ment, with intent to extort from him any money or 
other goods; ſhall be deemed offenders againſt law and 
the publick peace; and the court before whom any ſuch 
offender ſhall be tried, ſhall on conviction order him to 
be fined and impriſoned, or to be put in the pillory, or 
publickly whipped, or to be tranſported as ſoon as con- 
veniently may be for ſeven years. / 1. | 
And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences intended 
by this act to be puniſhed ſhall be brought, ſhall examine 
by oath and ſuch other lawful means as to him ſhall ſeem 
meet touching the matters complained of, and deal with 
the offender according to law : and if the party charged 
as being the offender ſhall be commited to priſon, or ad- 
mitted to bail, to anſwer the matters complained of at the 
next ſeſſions or aſſizes; the ſaid juſtice ſhall bind over the 


proſecutor to appear and proſecute ſuch offender —_— 
ect; 
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fect; and if ſuch goods ſo fradulently obtained appear to 


ſuch juſtice to exceed the value of 20 l, the recognizance 
| ſhall be in not leſs than double the value of the goods, 


* 2, 

F And if any perſon ſhall knowingly and deſignedly paun, 
or exchange, or unlawfully diſpoſe of the goods of any 
other perſon, not being employed or authorized by the 
owner fo to do, and ſhall be thereof convicted by the oath 
of one witneſs, or confeſſion, before one juſtice ; he ſhall 
forfeit 20 s, and if not forthwith paid, the ſaid juſtice ſha 
commit him to the” houſe of correction, or ſome other 
publick priſon of the place where he ſhall reſide or be con- 
victed, there to remain and be kept to hard labour for 
fourteen days, unleſs the forfeiture ſhall be ſooner paid 
and if within three days before the expiration of the (aid 
fourteen days the ſaid forfeiture ſhall not be paid; the (aid 
juſtice upon application of the proſecutor, ſhall order him 
to be publickly whipped in ſuch houſe of correction or 
priſon, or in ſome open publick place of the city, diviſion, 
town or place wherein the offence ſhall have been com- 
mitted, as to ſuch juſtice ſhatl ſeem proper. The ſail 
forfeitures, when recovered, to be applied' towards ma- 
king ſatisfaction thereout to the party injured, and de- 
fraying the coſts of the proſecution, as ſhall be adjudged 
reaſonable by ſuch juſtice ; but if the party injured hall 
decline to accept of ſuch ſatisfaction and coſts, or if 
there be any overplus of the ſame, then ſuch forfeiture 
or overplus ſhall be paid to the overſeers for the uſe of 
the poor of the pariſh or place where the offence was 
committed. . 3. 

And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or cauſe 
to be entered in a fair and regular manner, in a book to be 
kept for that purpoſe, a deſcription of ſuch goods, and 
the ſum advanced thereon, the day and year, and the name 
and place of abode of the perſon by whom they were 
pawned, and alſo the name and place of abode of the 
owner aecording to the information of the perſon ſo pawn- 
ing the ſame ; and ſhall at the ſame time give a dupliczte 
ot copy to the perſon ſo pawning the ſame, if required; 
on paying to him an halfpenny, if the goods are pawned for 
leſs than 208; and a penny, if pawned for 29s, and not 
more than 51; and 2 d, if for any larger ſum : And in de- 
fault of making ſuch entry and giving ſuch duplicate ot 
copy if returned, he ſhall forfeit 51, by diſtreſs by S 

0 
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of one juſtice, to be applied to the uſe of the poor as 

aforeſaid. /. 4. | 
And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendered of leſs value than the ſame were at the time of 
payning thereof, through the default, neglect, or wilful 
niſdehaviour of the perſon to whom they were pawned ; 
the ſaid juſtices ſhall award a reaſonable ſatisfaction to 
the owner in reſpect of ſuch damage, and the ſum ſo 
awarded ſhall be deducted out of the principal, and inte- 
reſt, and allowance for warehouſe room, which ſhall ap- 
to be due to the perſon to whom they were pawned ; 


and it ſhall be ſufficient for the pawner to pay or tender 


the money upon the balance, after deducting out of the 
principal and intereſt, and money paid for warehouſe room 
3 aforeſaid, ſuch reaſonable ſatisfaction in reſpect of ſuch 
damage as ſuch juſtice ſhall order, and upon ſo doing, 
the juſtice ſhall proceed as if he had tendered the whole. 


5. 
And if any perſon ſhall knowingly buy or take in as a 
pledge, any linen or apparel e to any other perſon 
to waſh, ſcour, iren, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
hon, before one juſtice : he ſhall forfeit double the ſum 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this a& ; and ſhall be obliged to reſtore 
the ſaid goods to the owner in preſence of the juſtice. 
b. 
And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or clandeſtinely obtained : 
it ſhall be lawful for any perſon, his ſervants or agents, 
to whom the ſame ſhall be offered, to ſeize and detain ſuch 
perſon and the ſaid goods, and to deliver him as ſoon as 
conveniently may be into the cuſtody of the conſtable or 
other peace officer, who ſhall immediately convey ſuch 
perſon and the ſaid goods before a juſtice ; and if —_ 
tice ſhall upon examination and inquiry have cauſe to ſuſ- 


pect that the ſaid goods were ſtolen, or illegally or clan- 
deſtinely obtained, he may commit him to ſafe cuſtody. 


for any time not exceeding fix days in order to be fur- 
ther 
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ther examined; and if upon either of the ſaid examina- 
tions it ſhall appear to the ſatisfaction of ſuch juſtice, 
that the ſaid goods were ſtolen or illegally or clandeſtinely 
obtained, he ſhall commit the offender to the common 

ol ar houſe of correction, there to be dealt with accord- 
ing to law. Provided nevertheleſs, that if ſuch goods ſo 
ſeized and detained as aforeſaid ſhall afterwards appear to 
be the property of the perſon who offered the ſame to be 
pawned, exchanged, or fold, or that he was authorized 
by the owner thereof to pawn, exchange, or ſell the ſame; 
the perſon who ſhall ſo ſeize or detain the party who of- 
fered the ſaid goods ſhall be indemnihed for having ſo done. 

» 7, B. 

f And if the owner of any goods unlawfully pawned, 
pledged, or exchanged, ſhall make out either on his oath, 
or by the oath of one witneſs before one juſtice, that ſuch 
owner hath or hath had his goods unlawfully obtained or 


taken from him, and that there is juſt cauſe to ſuſpe& 


that any perſon within the juriſdiction of ſuch juſtice hath 
knowingly and unlawfully taken to pawn, or by way of 
pledge, or in exchange, any goods of ſuch owner, and 
without his privity or authority; and make appear to the 
ſatisfaction of ſuch juſtice, 32 grounds for ſuch the 

ice may iſſue his warrant for 
ſearching in the day time the houſe, warehouſe, or other 
place of any ſuch perſon ſo charged as aforeſaid ; and if 
the occupier of ſuch houſe, warehouſe, or other place 
ſhall, on requeſt to him made to open the ſame by any 
peace officer authoriſed to ſearch there by warrant of 
ſuch juſtice, refuſe to open and permit the ſame to be 
ſearched, it ſhall be lawful for ſuch peace officer to break 
open any ſuch houſe, warehouſe, or other place in the 


day-time, and to ſearch as he ſhall think fit therein for, 


the goods ſuſpected to be there, doing no wilful damage; 
and if any perſon ſhall oppoſe or hinder any ſuch ſearch, 
and ſhall be thereof convicted before one juſtice by the 
oath of one witneſs, he ſhall forfeit 5 1, — if the ſame 
ſhall not be immediately paid down, or within the ſpace 
of 24 hours, the juſtice ſhall commit him to the houſe of 
correction or ſome other publick priſon, there to be kept 
to hard labour for any time not exceeding one month, 
nor leſs than hve days, unleſs in the mean time the for- 
feiture ſhall be paid ; and ſuch forfeiture, when recovered, 
ſhall go to the poor: and if upon ſuch ſearch any of the 
goods ſhall be found, and the property of the owner ſhall 
be made out to the ſatisfaction of ſuch juſtice by the * 
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ba- of one witneſs or confeſſion, ſuch juſtice ſhall there- 
e, upon cauſe the ſame to be forthwith reſtored to the owner. 


y | 
on 71 if any goods ſhall be pawned or pledged for ſecu- 
d. ing any money lent thereon, not exceeding in the whole 
ſo the principal ſum of 101 and the intereſt thereof ; and 


if within two years after the pawning thereof (proof ha- 
ring been made on oath by one witneſs, or by producin 

duplicate of the entry directed to be given by this ack 
x aforeſaid, before any ſuch juſtice, of the pawning of 
ſuch goods within the ſaid ſpace of two years) any ſuch 
pawner who was the real owner of ſuch goods at the time 
of the pawning thereof, ſhall tender to the perſon who 
nt on ſecurity of the ſaid goods the principal money bor- 
zowed thereon, and all intereſt due for the ſame, together 
with ſuch charges for the warehouſe room of the goods 
pawned as ſhall 5 agreed on at the time of pawning the 
fame ; and if the perſon who took the goods in pawn ſhall 
thereupon neglect or refuſe to deliver back the goods ſo 
pawned for any ſum not exceeding the ſaid principal 
ſum of 10 l, to the perſon who borrowed the money 
thereon ; then, and in ſuch caſe, on oath thereof made 
by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perſon who took ſuch pawn ſhall 
dwell, on the application of the borrower, ſhall cauſe 
ſuch perſon to come before him, and ſhall examine on 


oath the parties themſelves, and ſuch other credible per- 


ons as ſhall appear before him, touching the premiſſes: 
and if tender of the principal and intereſt, and charges for 
warchouſe room as aforeſaid, ſhall be proved by oath to have 
deen made as aforeſaid, within the ſpace of two years ; 
then on payment by the borrower of ſuch principal money 
and the intereſt due thereon, together with ſuch charges 
for warehouſe room as aforeſaid, to the lender, and in 
cle the lender ſhall refuſe to accept thereof on tender be- 
fore ſuch juſtice, the ſaid juſtice ſhall thereupon, by or- 
der under his hand, direct the goods fo pawned forthwith 
to be delivered to the pawner : and if the lender ſhall neg- 
lect or refuſe to deliver up, or make ſatisfaction for ſuch 
goods as aforeſaid, as ſuch juſtice ſhall order; then he 
hall commit the party refuſing to the houſe of correction, 


ſaid goods according to the order of ſuch juſtice, or make 
ſatisfaction for the value thereof to the party intitled to 


the redemption. /. 10. 
But 


* 


or ſome other publick priſon, until he ſhall deliver up the 
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principal and intereſt, and charge of warehouſe room, the 


ſummons or warrant, granted by any juſtice in purſuance 


" pledged, taken in exchange, or unlawfully diſpoſed of, 
þ 13. 
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But if any pawn or pledge of goods, made by or for te be 
proprietor, ſhall remain unredeemed for two years, the reful 
{ame ſhall be forfeited ; and the perſon to whom they were ſal 
pawned may fell the fame ; ſubject neverthelefs to accoum Wl 2 
for the overplus, if any ſhall. be, of the produce of all ſuch _ 
goods which have been pledged for 21 and upwards, à N. 
by this act is directed. And he ſhall enter in a book w but 
be kept for that purpoſe, a juſt account of the ſale of all Wil © 
ſuch goods, expreſſing the day when, the money for which, 
and the name and place of abode of the perſon to whon 
the ſame were fold : and if they be ſold for more than the 


overplus ſhall be paid on demand to the perſon on what 
account ſuch goods were pawned ; who ſhall for his fatif. 
faction be permitted to inſpect the entry to be made a; 
aforefaid of ſuch ſale, paying for ſuch inſpection the ſum 
of one penny, and no more; and if any perſon ſhall refuſe 
to permit ſuch perſon who pawned the goods to inſpe& 
ſuch entry (ſuch perſon, if he be an executor, adminittra. 
tor or affignee, at ſuch time producing his letters teſta. 
mentary, letters of adminiſtration or affignment) ; or if 
the goods were ſold for more than the ſum entred in ſuch 
book; or if ſuch perſon fhall not make fuch entry, or ſhall 
not have bona fide ſold the goods for the beft price that he 
might have reaſonably got for the ſame, without his wilful 
default ; or ſhall refuſe to pay ſuch overplus on demand 
as aforeſaid ; he ſhall forfeit treble the value of ſuch goods 
to the perſon by whom, or on whoſe account they were 
pawned, to be recovered in any of his majeſty's courts of 
record at Weſtminſter. ſ. 11, 12. 

Provided, that no fee or gratuity ſhall be taken for any 


of this act, ſo far as the ſame relates to goods pawned, 


And any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of. 
fence ; and the juſtice before whom he is brought, hall 
hear and determine the matter, and proceed to judgment 
and conviction: and if it ſhall appear, upon oath, to the 


ſatisfaction of ſuch juſtice, that any perſon within dis ſa 

juriſdiction can give material evidence on behalf of the 

proſecutor, or of the perſon accuſed, and who will not 

voluntarily appear; he ſhall iſſue his ſummons to — * 
ven 
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tene kim to give his evidence; and if he ſhall neglect or 


refuſe to appear on ſuch ſummons, and no juſt excuſe 


ſhall be offered, then (on proof upon oath of the ſum- 
nons having been duly ſerved upon him) he ſhall iſſue his 
warrant to bring ſuch witneſs before him ; and on his ap- 
jearance, if he thall refuſe to be examined on oath, with- 
out offering juſt cauſe for ſuch refuſal, the juſtice ſhall 
tommit him to the publick priſon for any time not ex- 
teeding three months: and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
tovert, or under the age of 21 years, by recognizance in 
1 reaſonable penalry, to appear and give evidence at the 
next ſeſſions or aſſizes. ,. 16. 

And no perſon charged on oath with being guilty of 
my of the offences puniſhable by this act, and which ſhall 
require bail, ſhall be admitted to bail before 24 hours no- 
tice at leaſt ſhall be proved by oath to have been given 
in writing to the proſecutor of the names and places of 
tbode of the perſons propoſed to be bail for any ſuch of- 
fender, unleſs the bail offered ſhall be well known to the 
juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſ- 
nes, ſhall be tried at the next ſeſſions or affizes to ba 
held after his being apprehended, unleſs the court ſhall, 
think fit to put off the trial on juſt cauſe made out to them. 


þ 17. | 

And in all proceedings on this act, any perſon ſhall be 
amitted to he a witneſs, notwithſtanding his being an in- 
tabitant of the place wherein the offence ſhall have been 
tommitted, /. 18, » 

And the juſtice before whom any perſon ſhall be con- 
ncted upon this act, ſhall cauſe the conviction to be 
fawn up in the form, or to the effect following; 


—— { Be it remembered, that on this day ef 


Towit, C in.the year of his majefty's reign, A. B. 
Tovitted before of his majeſtys juſtices of the peace 
fir the ſaid county of [or, for the riding, or diviſion, 


if the faid county of or, for the city, liberty, or town 
f—<— as the cafe ſhall be] for and the 
ſaid ——— &o adjudge him (or her) to pay and forfeit for the 
Jane, the ſum of Given under the day and 
war afcreſaid. f 


The ſame to be written upon patchment, and tranſmit- 
el to the next ſeſſions, to be filed amongſt the records ; 
Vor. I. * and 
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and if any perfon ſhall appeal to the ſaid ſeſſions, the juf. 
tices there ſhall, upon receiving the ſaid conviction, pro. 
ceed to hear and determine the matter, /. 19. 

And no certiorari ſhall be granted, to remove any pro. 


| ceedings on this act. Wf 20. 


And if any perſon convicted of any offence puniſhable hy 
this act, ſhall think himſelf aggrieved by the judgment of 
the juſtice before whom he ſhall have been convicted, he 
may appeal to the next ſeſhons, and the execution of the 
judgment ſhall in ſuch caſe be ſuſpended, the perſon con- 
victed entring into recognizance at the time of the convic- 
tion, with two ſurctics in double the ſum he ſhall have 
been adjudged to pay, upon condition, to proſecute ſuch 
appeal with effect, and to be forthcoming to abide the 
judgment and determination of the ſaid ſeſſions: and the 
ſeſſions ſhall award ſuch coſts as ſhall appear juſt and rea- 


ſonable to be paid by either party; and if the judgment 


ſhall be affirmed, the appellant ſhall immediately pay the 
ſum adjudged to be forfeited, together with ſuch colts 25 
the court ſhall award, or, in default thereof, ſhall ſufer 
the pains and penalties by this act inflicted upon perſons 
reſpectively, who ſhall neglect to pay, or ſhall not pay 
the forfeiturcs by this act to be paid. /. 21. 
And perſons ſued for any thiag done on this act, may 
have double coſts, /. 22. | 
And juſtices acting under this ſtatute ſhall be indemiked 
as by the 24 G. 2. 4. 44. And no falt ſnall be commenced 
againſt any peace officer for any thing done in the execu- 
tion of this act, until notice in writing ſhall have been 
given to him, or left at his uſual place of abode by the at- 
torney employed againſt him; which notice ſhall contain 
the name and place of abode of the perſon who is to bring 
the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be underwritten 
or indorſed thereon ; and ſuch peace officer may, at any 
time within 14 days after, ſuch notice, tender or caule to 
be tendered any ſum as amends for the injury complained 
of, to the party complaining, or to the ſaid attorney ; and 
if the ſame is not accepted of, the defendant may plead 
ſuch tender in bar of ſuch action, together with the ge- 
neral iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſuffici- 
ent, or otherwiſe the plaintiff ſhall fail in the action, he 
mall have his coſts; and if the plaintiff ſhall prevail he 
all have ſuch damages as the jury ſhall think prope 
together with full coſts. /. 23. | 
| A. War- 


Cheat. 


- WH 4. Warrant of two juſtices to apprehend an of- 
fender; on 33 H. 8. c. 1. 


* Weſtmorland. ; To the conſtable of ——— 


8 \ \ THEREAS complaint hath been made unto us whoſe 

names and ſeals are hereunto ſet, two of his majeſty's 
r of the peace for the ſaid county, and one of us of the 
" HY quorum, pen the oaths of A. I. of yeoman, and 
h B. I. of — yeoman, that on the — day of 
A. O. of yeoman, did by a falſe privy token [or, 
enterfeit letter] that is to ſay, by [here particularize the 
otence] falſely and deceitfully obtain and get into his hands 
md poſſeſſion {here mention the things] from C. I. » 
ontrary to the flatute in that caſe made : 454 are therefore 
h command you, upon fight hereef, forthwith to bring the 
„A. O. before us at on the day of —— 
h anſwer to the ſaid complaint, and farther to be dealt withal 
carding to law, Given under our hands and ſeals the =— 


—_ > — —— + — 
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/ Cheeſe. See Butter. | 
d Chocolate. See Ercife. | 
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. Church and church yard, 


| 
| 
| 
n. HE ancient Saxon word is qc, the Daniſh 9 
y kircke, the Belgick ſerele, the Cimbrick kirkia , © | 
0 ; probably from the Greek word x:2ax;, belong- 
d WWF n; to the Lord, or xvg's olxo;, the Lord's houſe: fo that 


d Wi have loſt the ancient pronunciation of the word (except | 
nde northern parts of England and in Scotland) by 
(ening the letters c or ch, as we have done in many | 
3 ates; which letters the ancient Greeks and Romans al- |; 
„uns pronounced hard, as the letter 4. | | 
n 2. In cities and towns corporate, the biſhop (with the con- Uniting of h 
F the mayor, aldermen, and juſtices of the peace, and of churches. 
5 i patron ) may unite titus churches or chapels ; and make order | 
nth the Ike conſent, that the patrons preſent by turns, ha- | 
[ | . ding i 
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ving regard to the value of the livings united: and the incun- 
bents thereof ſhall be graduates. 17 Car. 2. c. 3. 

New churches, 3. Clauſes are commonly inſerted in the ſeveral acts gf 
parliament for making proviſion for the rectors of new 
churches, which clauſes give certain powers to juſtices 
of the peace, in relation to the aſſeſſments to be made for 
that purpoſe. 

arkets in the ö 1 ; 

— 1 . = | _ 2 markets ſhall be kept in church yards. 13 

Arreſt in the 5. Clergymen fhall not be arreſted, and drawn out of ay 

church or church church or church yard, whilſt they attend to divine ſervice ; 4 

* pain of impriſonment of the offender, and ranſom at the king's 

5 5 and ſatisfaction to the party arrefled. 50 Ed. 3. c. 5. 

. 2. e. 85. | 

Alſo it is faid, that arreſts in civil caſes ought not to 
be of perſons going to or coming from church ; but that 
a warrant frem a juſtice of the peace for the king may 
be executed in ſuch caſes. Cro: Car. 602. Cro. Ja. 321, 
2 Bult. 72. 

But altho' the officer may be puniſhed for the ſame ei- 
ther in the ſpiritual or temporal courts, yet the arreſt (if 
not on a Sunday) is good in law. Watſon, c. 34. P. 344. 
Brawling in the 6. F any perſon ſhall, by words only, quarrel, chide, ir 
N ckurth gratul, in any church or church yard, the ordinary (on prof if 
1 two wi ines) may ſuſpend every layman, being an yung 

ab ingreſſu eccleſiz ; and every clergyman from the mini- 
rom of his He, fo long as he ſhall think mect. 5&6 
6. e. . 1. 

striking in the 7. F any ſhall = or lay any violent hands on another 

church or church in any church or church yard, he hall be deemed ipſo facto 

ye - - excommunicate, and be excluded from the fellowſhip and con- 

pany of Chriſt's congregation. 5 & 6 Ed. 6. c. 4. f. 2. 


Lay any violent hands] But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 
or pull off the hats of thoſe who obſtinately refuſe to take 
them off themſelves, or gently lay their hands on thoſe 
who diſturb the performance of any part of divine fer- 
vice, and turn them out of the church, are not within 
the meaning of this ſtatute, 1 Haw. 139. 

Shall be deemed ipſo facto excommunicate] And he fhall 
not excuſe himſelf by ſhewing that the other aſſaulted 

* him. 1 Haw. 139. 


Ipſo fats] Nevertheleſs, in this and other like caſcs, 

there ought either to be a precedent conviction at lau, 

which muſt be tranſmitted to the biſhop ; or elſe the ex- 
| 4 communication 
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communication muſt be declared in the ſpiritual court 
upon a proper proof of the offence there; for it is implied 
in eveiy penal law, that no one ſhall incur the penalty 
th:reof, till he be found guilty upon a lawful trial. 1 
Haw. 1 39. & 

8. If any ſhall malicioufly firike another with any weapon, Striking with a 

in any church or church yard, or ſhall there draw any weapon hi, _ 
with intent to ſtrike, and ſhall be convicted therenf by verdict yud, 
Fi men, or confeſſion, or by two witneſſes, before the judges 
of afſize, or juſtices of the peace in their ſeſſions, he ſhall be ad- 
judged to have one of his ears cut off ; and if he have no ears, 
le ſhall be burned in the cheek with a hot iron having the let- 
tr F, whereby he may be known and taken for a fray maker 
ad fighter ; and he ſhall alſo land ipſo facto excommunicate. 
5&6 Ed. 6. c. 4. ſ. 3. 

9. He who ſteals goods belonging to a pariſh church, Sacilege, 
may be indicted for ſtealing the goods of the pariſhioners, 
1 Haw. 94. 

For other matters, ſee title Churchwardens, 


Churchwardens. | 


I. Who are exempted from being churchwardens, 

II. Cbuſing and ſwearing of churchwardens, with 
their duly thereupon, | 1 

II. Their duiy in levying rates; and therein of 
veſtries, and ſelect veſtries. 

IV, Their duty as to repairs; and therein concern- 
ing church ſeats. | 

V. Their duty as to ſundry other mailers. 

VI. Concerning preſentments ; and therein of fideſ- 
men or aſſiſtants. | 

VII. Thetr accounting. 

VIII. Their puniſhment on miſbehaviour. 

IX. Their indemnity on doing their duty. 


J. Who are exempted from being churchwardens, 


I, Counſellor or attorney ought not to be choſen Attorneys: 
: churchwarden : and if he is, he may have a pro- | 
hibition, by reaſon of his attendance on the courts at 
Wiminſter. 2 Roll's Abr. 272. 

1 2. Apo- 
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Apothecaries 2. Apothecaries, who have ſerved 7 years, ſhall ; 
and furgeons: exempted from the office of churchwarden. 6. .. 4, 
And by the 18 G. 2. c. 15. Freemen of the corpon 
tion of ſurgeons in London are exempted from bein. 

churchwardens. 
| — mini- 3. Diſſenting teachers or preachers, in holy orders, 
2 5 or pretended holy orders, being duly qualified, are ex- 
empted from the office of churchwarden. 1 . ſeſſ. 1, 

c. 18, 

Other diſſenters, | 4. Other diſſenters, ſcrupling to take upon them thz 
office, may execute the fame by a ſufficient deputy, to be 
approved of in like manner as other churchwardens, | 
. feſf. 1. c. 18. | 

Perſons having 5. All perſons who have proſecuted a felon to con- 

— a f- viction, and the firſt aſſignee of the certificate thereof, are 
exempted from the office of churchwarden, in the pariſh 
where the offence was committed. 10 C11 Vl c. 11 2, 
8 6. No private man, perſonally ſerving for himſelf in 
the militia, during the time of ſuch ſervice, ſhall be liabk 

to ſerve as churchwarden. 2 G. 3. c. 20. 


II. Chuſing and ſcwearing churchwardens, with thiir 
duty thereupon, 


When to be cho- 1. Churchwardens ſhall be choſen yearly in Exfter week, 
3 by the joint conſent of the miniſter and pariſhioners, if i 
may be; but if they cannot agree, the miniſters ſhall chuk 
one, and tie pariſhioners another. Canons of 1603. 89. 

But where there is a cuſtom for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. G Coder, 


242. 
* _ 5 A perſon choſen churchwarden, refuſing to take his 
office and oath, may be excommunicated for the refulal; 
and no prohibition will lie. GH 243. 
Refuſing to 3. And the eccleſiaſtical judge, refuſing to ſwear him, 
fwear them. may be compelled by a mandamus. Gibſ. 243. 
| Churchwarden's 4. The churchwarden's oath, as ſaĩd to have been agreed 
228 on, upon mutual conſultation between the civilians and 
common lawyers, is as follows : 


« You ſhall ſwear truly and faithfully to execute the 
& office of a churchwarden within your pariſh, and ac- 
« cording to the beſt of your {kill and knowledge pre- 
„ ſent ſuch things and perſons as to your knowledge 


are preſentable by the laws eccleſiaſtical of this ay 
0 
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lb ; 
„o help you God and the contents of this book.” 
Jorg Gulf. 24 3» 
* 5. Churchwardens being thus ſworn, are fo far in- Churchwardeos 
lers corporated by law, as to ſue for the goods of the church, a body corporate. 
ex 8 2nd to bring an action of treſpaſs for them; and alſo“ 
s to purchaſe goods for the uſe of the pariſh ; but they 

re not a corporation in ſuch fort as to purchaſe lands, 
W or take by grant, except in Lenden by cuſtom. Grbf. 
1 241. 


6, Churchwardens ſhall continue in office, till the new — long they 
churchwardens be ſworn. Can. 118. continue. 


II. Their duty in lexying rates; and therein of veſtries 
| and ſelect veſtries, 


1. The rates muſt be made with the conſent of the ma- $:mmoning a 
jor part of the pariſhioners, houſekeepers, or occupiers of vefry. 
land, In order to which, publick notice of a veſtry (a 
place ſo called from the veſtments of the miniſter kept 
there) ought to be given the Sunday before, either in the 
church after divine ſervice is endfd, or elſe at the church 
„bor as the pariſhioners come out; both of the calling 
i of the ſaid meeting, and alſo of the time and place of 
6 the aſſembling of it. And it will be faireſt then alſo 
to declare for what buſineſs the ſaid meeting is to be 
0 held, that no one may be ſurprized, but that all may have 
full time before, to conſider what is to be propoſed at 
the ſaid meeting. And it is uſual that for half an hour 
defore it begins, one of the church bells be tolled to give 
the pariſhioners notice when they are met. 5 Co. 67. 
Par. L. 54. » 

2. At the common law, every pariſhioner who paid to g bo ſhall have 
the church rates, and no other, had a right to vote, Par, vote ia the 
L. 55. And thoſe that pay no church rates ſhall have no * 
vote in affairs relating to it, except it be the rector or 
vicar, Mood, b. 1. c. 7. 8 

3. All perſons who have a vote in the veſtry have an who may ad- 
equal right, and neither the miniſter nor churchwardens, jou:a the veſiry, 
vithout a ſpecial cuſtom, can adjourn the veſtry; but this 
cin only be done by a majority of the whole aſſembly. 
Kr. 1047. 

4. When the churchwardens and pariſhioners are there ing the rates, 
met, they are to conſider what ſum of money it will be 
icellary to raiſe for ſuch repairs as {hall then be needfui ; 

Y 4 and 


I 
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and after they have agreed what ſum is fit, they are h his 


make an equal] levy. Degge 171. ſity 
Majority to bind 5. And the major part of them that appear, ſhall bind þ 
the pariſh, the pariſh ; or if none appear, the 'churchwardens alone 


may make the rate; becauſe they, and not the pariſhio. 
ners, are to be cited and puniſhed, in defect of repairs, 
| Grb/. 220. | 
Entring in a 6. It is moſt convenient, that every pariſh act ther; 
book, be entered in the pariſh book of accounts, and every 
man's hand conſenting to it be ſet thereto ; for then it 
will be a certain rule for the churchwardens to go by, 
Par. L. 55. ; 
Select veſtry. 7. By cuſtom there may be ſelect veſtries, of a certain 
number of perſons elected yearly, to make rates, and nu- 
nage the concerns of the pariſh for that year: and ſuch 
cuſtom is a good cuſtom. Read. Ch. Service. Gil/. 246, 
Str. 428. 
_ * 8. It is holden, that a rate for the reparation of the 
another for or. fabrick of a church is real, charging the land, and not 
nameats, the perſon ; but a rate for ornaments is perſonal, upon the 
goods, and not upon the land. G:bf. 220. 

And in Feffery's caſe, 5 Co. 67. it was ſolemnly adjudg- 
ed, that the rates for the repair of the church ſhall be lad 
upon every occupier of lands in the pariſh, altho' ſuch 

. occupier live in another pariſh ; and ſuch perſon may come 
to the veſtries of the pariſhioners, and vote in the making 
a rate: but he ſhall not be charged towards the orna- 
ments of the church, as for bells, repair of ſeats, bread 
and wine, clerk's wages, viſitation charges, and the like, 
by reaſon of ſuch lands; for that the perſonal eſtates of 
the inhabitants are chargeable with every thing that doth 
not relate to the fabrick of the church, or repairs of the 
fences of the church yard, or ſuch other things as con- 
cern the freehold. | 

And therefore ſome have been of opinion, that church- 
wardens ſhould make two rates; one upon lands and 
houſes, which may concern the freehold of the church, 
and another upon perſonal eſtates and ſtock, to detray 
other expences. But as this method creates confuſion, lo 
it is ſeldom practiſed. h 

And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe; and that a foreigner who holds lands 
in the pariſh is as much obliged to pay towards the bells, 
ſeats, and ornaments, as to the repair of the church; 
otherwiſe there would be great confuſion in making ſeve- | 
ral leuies, which he never obſerved to be practiſed * | 


RY 


by 
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his knowledge. But he leaves it a query, among a diver · 
ſity of opinions. p. 173. . 

And Mr. Shaw, in his pariſh law, having cited the 
authors who hold theſe different opinions, ſays, that the 
practice generally now goes according to the opinion 
aft mentioned, namely, that foreigners occupying lands 
within the pariſh ſhall be charged to both; and that the 
eccleſiaſtical judges, as well as the temporal, for the 
aſe and convenience which accrues from the making of 
one Jevy for all do give countenance hereto, and begin 
to treat the contrary opinion as obſolete and out of doors. 

9. 92. 

; 4 A taxation by the pound rate is the moſt equitable Equal pound 
way, and not according to the quantity of the land. rate. 

Vaud, b. 1. c. 7. 

10. Where lands are in farm, not the leſſor, but the _— * 
tenant ſhall be rated and pay. Gib/. 221. the + ae 

11. An impropriator, tho' bound to repair the chancel, tmyropriator 
is alſo bound to contribute to the reparations of the church, how far charge» 
if he hath lands in the pariſh, which are not parcel of the 
. Gihſ. 221, 223. 

12, If any perſon find himſelf aggrieved at the inequa- Appeal agaiaſt 
lity of the aſſeſſment, his appeal muſt be to the eccleſiaſ- be 3% 
tical judge. Degge 172. : | 

And in ſuch cafe, if he will be.relieved, he muſt ſhew, 
that he is illegally or unequally taxed in reſpect of the 
quantity of his land, as being rated for more than he has, 
or that the land which he hath is over-rated, or that the 
nate was needleſs, or that ſome lands in the pariſh are 


omitted in the rate. Mood, b. 1. c. 7. 5 


13. If any refuſe to pay the rates, being demanded Rates how to be 
by the churchwardens, they: are to be ſued for in the ec- * 
cleſiaſtical courts and not elſewhere. Gibſon 219. Degge 
of bh | 
Alſo a quaker, refuſing to pay church rates, may be 
ſued, as other pariſhioners, in the eccleſiaſtical court; or 
be may be proſecuted before the juſtices of the peace, in 
the ſame manner as for his tithes. 


IV. Their duty as 10 repairs ; and therein concerning 
5 church ſeats. 


1. Of common right, the ſoil and freehold of the church who tall repair, 
is the parſon's; the uſe of the body of the church, 
and the repair of it, common to the pariſhioners ; _ 


— — 
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the diſpoſing of the ſeats therein, the right of the ordinary, 
Gib/. 221. 

— 4 The ſpiritual court may compel the pariſhioners to 

be made. repair the body of the church, and may excommunicate 
every one of them till it be repaired ; but thoſe that are 
willing to contribute ſhall be abſolved, till the greater part 

| agree to a tax. Read, Ch. Service, 

A 3. If the churchwardens erect or add any thing ney, 

tween adding : s 

ſomething new, Either to the fabrick of the church, utenſils, or church yard, 

and repairing the they muſt have the conſent of the pariſhioners; and if ſuch 

* additions are in the church, the biſhop's licence is alſo ne- 
ceſſary. But where neceſſary repairs are wanting, the 
greater part of the pariſh will bind the leſs ; and if the 
major part will not conſent, where repairs are neceſſary, 
the churchwardens may repair without their conſent, if 
upon notice given they refuſe to meet, or when they are 
met, refuſe to make a rate. But if a church fall down, 
the pariſhioners are not bound to rebuild it. Read, Ch, 
Service. 1 Vent. 367. 

Majority may 4. But if a church be ſo much out of repair, that it is 

rebuild, neceſſary to pull it down, or ſo little, that it needs to be 
enlarged, the major part of the pariſhioners may make a 
rate for new building, or enlarging, as there ſhall be 
occaſion, This was declared in the 29 C. 2. by all the 
three courts ſucceſſively ; notwithſtanding the cauſe was 
laboured by a great number of quakers, who oppoſed the 
rate. Gibſ. 221. 

Repairing the 5. The parſon, that is, the ſpiritual rector, as alſo the 

chancel. lay impropriator, are bound by common right to repair 
the chancel, and is thereupon intitled to the chief ſeat 
therein, unleſs another hath it by preſcription ; yet he 
hath not the diſpoſal of the ſeats therein, but the biſhop. 

3123, 224: 

Repaiting an iſſe. 9. An ifle in a church, which hath time out of mind 
belonged to a particular houſe, and been maintained and 
repaired by the owner of that houſe, is part of his frank 
tenement, and the ordinary cannot diſpoſe of it, or inter- 

| meddle in it. Gubſ. 221, 

Seat inſeparable 7. A ſeat, or priority in a ſeat, in the body of the 

trom the houſe, church, may be preſcribed for as belonging to a houſe, it 
it hath been uſed, and alſo repaired, time out of mind, 
by the inhabitants of ſuch houſe, Gi. 221. 

And no one can claim a feat in a church by preſcription 
as appendant or belonging to land ; but it mutt be Jaid as 
belonging to a houſe, in reſpect to the inhabitancy there- 
of, Mood, b. 1. c. 7. And 

n 
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And therefore a ſeat may not be granted toa perſon and - 
kis heirs abſolutely ; for the ſeat doth not belong to the 
perſon, but to the inhabitants. Gi. 221. 


V. Their duty as to ſundry other matters. 


1. Every churchwarden is an overſeer of the poor, al- Orerer, 
tho' every overſeer of the poor is not a churchwarden, 


43 El. c. * 1. | 

Andin M. 15 C. 2. A churchwarden was committed by 
the two next juſtices, as churchwarden, for refuſing to ac- 
count for the money received and diſburſed by him; out on 
in habeas corpus he was diſcharged : becauſe by the warrant 
of commitment it ought to appear that he was overſeer of 
the poor, for by the ſtatute of 43 El. that is annexed to 
his office of churchwarden, and the juſtices have no ju- 
riſdiction over him as churchwarden, but as overſeer. 

Dalt. 186. 

2. They are to ſee that the church ways be well kept Church way, 
and repaired. And the right to a church way may be 
claimed and maintained by a libel in the ſpiritual court. 

2 RalPs Abr. 287. - 

3. Churchwardens have the care of a beneſice during its Vacaney. 
vacancy : Having firſt taken out a ſequeſtration from the 
ſpiritual court, they are to manage all the profits and ex- 
pences of the Err. A for him that ſhall next ſucceed; 
plough and ſow his glebe ; take in the crop ; collect tithes; 
thraſh out and ſell corn; repair houſes and fences, and 
the like. And they ſhall take care that during the vacancy 
the church ſhall be duly ſerved by a curate approved by 
the biſhop, whom they are to pay out of the profits of the 
benefice. And if the ſucceſlor thinks himſelf aggrieved 
by them, he may appeal to the eccleſiaſtical judge. Par. 

L. 99. Comp. Par. off. 90. 

4. They (or the conſtable) ſha!l levy the penalties for Worldly calling 
perſons exercifing their worldly calling on. the Lord's day. —_ Lerd's 
29 C. 2. c. 7. f 

5. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, Profanntion of 
church ales, drinkings, temporal courts or leets, lay jurics, * n 
muſters, or any profane uſage to be kept in the church or 
church yard. Can. 88. 

6. They ſhall fee that the pariſhioners reſort to church, Attending divine 
and continue there orderly, during divine ſervice; and ſhall e. 
preſent the deſaulters. Can. go. | 

I 7. They 
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q Loitering in the 7. They ſhall not ſuffer any idle perſons to abide eithe 
church yard. in the church yard, or church porch, during the time of 
divine ſervice or preaching ; but ſhall cauſe them to come 
Levying 12 d a in, or to depart. Can. I9. 
Sunday for net 8. They ſhall levy the forfeiture of 12d a Sunday, on 
— a the goods of perſons not coming to church. 1 El. 2. 


9. They (or the conſtable) ſhall levy the penalty of 
bp 35 4d, for uſing unlawful paſtimes on the Lord's * 
1 


. - 
Conventicle. 10. They (or the conſtables or overſeers) ſhall levy the 
penalties for being preſent at unlawful conventicles. 22 
C. 2.c. 1. | 
Recuſants, 11. They ſhall, on pain of 201, preſent at the ſeflions 


once a year, the monthly abſence from church of all recu. 
ſants, and the names and ages of their children above nine 
years old, and the names of their ſervants. And if the party 
preſented ſhall be indicted and convicted, the churchwardens 
ſhall have a reward of 40s, to be levied of the recuſants 
goods, by warrant of the juſtices in ſeſſions. . 4 
— — 1, They ſhall keep — a}, out of 
Ws the church. Can. 85. | 
Ornaments of 13. They ſhall take care to have in the church a large 
the church. bible, book of common prayer, book of homilies, a font 
of ſtone, a decent communion table, with proper cover- 
ings, the ten commandments ſet up at the eaſt end, and 
by other choſen ſentences upon the walls, a reading deſk, 
and pulpit, and cheſt for alms ; all at the charge of the 
pariſh. Can. 80, 81, 82, 83, 84. 
Bells, 14. They ought to keep the keys of the belfrey, and to 
take care that the bells be not rung without good cauſe, to 
| be allowed by the miniſter and themfelves. Can. 88. 
Regiſter, 15. They ſhall have a box, wherein to keep the regiſter, 
| with three locks and keys, two keys to be kept by them, 
and one by the minifter ; and every Sunday they ſhall fee 
that the miniſter enter therein all chriſtenings, weddings, 
and burials that have been the week before ; — 1 
bottom of eve , they ſhall (with the miniſter) ſub- 
ſeribe their woe gg ar; 0s mall, within a month after la 
March 25, yearly, tranſmit to the biſhop a copy thereof . 
for the year before, ſubſcribed as above. 
And ſuch regiſter, being carefully preſerved, is good 00 
evidence; and the falſifying of it is puniſhable at the . 
common law. Gibſ. 229. 
Communion, 16. They ſhall, at the charge of the pariſh, with the a 
advice and direction of the miniſter, provide bread and . 
wine againſt the communion. Can. 20. 
17. They 
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17. They (or the overſeers) ſhall levy the penalty of 51 Incumbent. 
far an incumbent not reading the common prayer once 2 
month. 13 & 14 C. 2. c. 4. | | 

18. They ſhall collect money on charity briefs, on pain Cha:ity briefs, 
of 201. 4 A. c. 14. 

19. They ſhall not ſuffer any ſtrangers to preach, but Strange preack- 
ſuch as ſhall appear qualified on ſhewing their licence; *. 
and they ſhall ſee that ſuch preachers regiſter or ſubſcribe 
their names in a book to be kept for that purpoſe, with 
the day when they preached, and the biſhop's name who 
granted the licence, Can. 50, 52. 

20, They ſhall, on certificate from the miniſter, apply Burying in 
tothe magiſtrates for conviction of offenders in not bu- * 
rying in woollen. 30 C. 2. c. 3. 

21. Perſons who murder themſelves, or die excommu- Perſons denied 
nicated, are denied chriſtian burial ; and therefore the chriſtian burial. 
churchwardens are not to ſuffer them to be buried in the 
church or church yard, without ſpecial licence from the 
dihop. Degge 183. 

22. They ſhall levy the penalties for eating fleſh on fiſh Eating fleſh en 
bays. 5 El. c. 5. _—_ 

23. They ſhall receive the penalties for ſervants, la- Gaming. 
dourers, apprentices, or journeymen gaming in publick 
houſes, 30 G. 2. c. 24. 

24. They ſhall receive the penalties for tipling and Prunkenaefe, 
Gunkenneſs. 4 G. c. 5. 21 G. c. 7. 

25. They (or the conſtable) ſhall levy the penalty for Suffering tiphng 
luffering tipling. 1 J. c. . 

20. They ſhall receive the penalties for hawking ſpiri- Spirito 
tuous liquors. 9 G. 2. c. 23. liquors, 

27. They (or the overſeers) ſhall levy the penalty for Corn, 
ſelling corn by a wrong meaſure. 22 C. 2. c. 8. 

28. They (or the overſeers) ſhall receive the penalties Butter 
lating to butter and cheeſe. 13 & 14 C. 2. c. 26. — 

29. They, and the overſeers, ſhall diftribute amongſt Foreign cattle, 
of pra foreign cattle imported, forfeited, and killed. 

NC. 2. c. 2. 

30. They (or the overſeers) levy the penalties re- yy 
_ to weights and — c 6. 19. 22 C. 2. — 

6. 8. | . 
31. They ſhall carry hawkers and pedlars trading with- Hawkers and 
out licence, before a juſtice of the peace. 9 & 10 W. Fan. 

(. 27. 

32. They ſhall provide cheſts wherein to lock up the yyy;eia, 
ums, clothes, and accoutrements of the militia, 2 G. 3. 

(.20, 
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Greenwich 33. They, together with the miniſter, are to ſign cer. 

Ry —.— — the — yori of Greenwich hoſpital, BE 
hiding within their pariſh, with reſpect to the identity of 
their perſons, in order to the receiving of their penſions, 

G. 2. c. 16. 

County rate. ! 34. 1 hey (or the overſeers) ſhall pay to the high con. 
ſtables the general county rate, out of their money col. 
lected for the poor. 12 G. 2. c. 29. 

Servants firing 35. They ſhall receive the penalty for ſervants care. 

* leſsly firing houſes. 6 An. c. 31. 

Tracing hares 36. They ſhall receive the penalties for tracing hare 
in the ſnow (and other game penalties.) 1 7 c. 27. 

Surveyors of the 37. They ſhall join with the conſtable and ſurveyor of 

hben. the highways in chuſing and returning new ſurveyors. 

13G. 3. c. 78. 


VI. Of preſentments; and therein concerning fideſmn 
or aſſiſtants. 


Oath to preſent, 1, Churchwardens by their oath are to preſent or cer 
tify to the biſhop, or his officer, all things preſentable by 
the eccleſiaſtical laws, which relate to the church, mini- 
ſter, and pariſhioners. | 

Book of articles, 2. "The articles delivered to them for their direction, ate 
for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer. 

Statute preſent- 3. There are alſo ſeveral things which they are bound 

— to preſent by act of parliament; as tipling or drunkenneſs, 
by the ſtatute of 4 J. c. 5. recuſants by 3 J. c. 4. 

When to preſent, 4. They may preſent as often as they pleaſe, but ſhall 

| not be obliged above once a year where it hath fo been 
uſed, and not above twice any where; except it be at the 
biſhop's viſitation. Can. 116, 117. 

Fee for taking in 5. For the preſentments of any church or chapel for 

preſentments. onè year, the regiſter ſhall have only 4d. Can. 116. 

6. The miniſter may prefent where the churchwardens 


Miniſter may 

preſent. neglect. Can. 113. But ſuch preſentment ought to be 
upon oath. 2 Vent. 42. | 

Sideſmen. 7. In larger pariſhes, there are officers called ſideſmen 


(ancientiy ſynodimen, otherwiſe called queſtmen) to aſ- 
fait the churchwardens in their inquiries and preſcntment 
of offenders: They ſhall be choſen yearly in Eaffer week 
by the miniſter and pariſhioners, if they can agree; 
not, by the biſhop. Can. go. 3 Th 

: 
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g. The ſideſman's oath, ſaid to have been agreed on by Sideſman's 
te civilians and common lawyers, is this: ; oath, 


f 


« You ſhall ſwear, that you will be aſſiſtant to the 
« churchwardens in the execution of their office, ſo far as 


u law you are bound: So help you God.” Gif. 242. 


VII. Their accounting. 


1. At the end of the year, or within a month after at When to ac- 
not, they ſhall before the miniſter and pariſhioners (at a v. 
c eftry) give up a juſt account of ſuch money as they have 
received, and alſo what they have particularly beſtowed in 
xparations, and otherwiſe, for the uſe of the church; and | 
ſhall deliver up to the pariſhioners the money and pariſh | 
zds in their hands, to be delivered over by them to the 1 
ert churchwardens by bill indented. Can. 89. | 1 
2. And if they refufe, they may be preſented at the next How compelled | | 
ſiitation by the new churchwardens ; or any of the pariſh ©? . 
that are intereſted may by proceſs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 1 
me a writ of account at common law. And if they have |! 
liburſed more than they have received, the ſucceeding 1 
churchwardens ſhall pay what is due to them, and ac- 
count it among their diſburſements. 1 Rolls Abr. 121. 
3. If the cuſtom of the pariſh is, for a certain num- Accounting 8 a 
ter of perſons to have the government thereof, and . 
1 xcount is given up to them; the cuſtom is a good cuſ- 
tom, and the account given to them a good account. 
iſ, 242. 
4 Mr. Barlow ſays, that for diſburſements of any ſum Voucher. 
wt above 40's, their own oath is held ſufficient proof; 4 
but for all ſums above, receipts muſt be produced. Barl. 1 
log. But it may be more ſatisfactory if receipts be pro- 14 
laced for all. | 
5. The allowance of the account may be by entring it Allowan-e of 
n the church book of accounts, and having it ſigned the account. | 
'y thoſe in the veſtry who allow the accounts. Bar?, | J 
09, . | 
| b. When they have faithfully accounted, and their ac- Account allow- | 
; wunt is allowed by the miniſter and major part of the . fin. 
priſhioners preſent, it ſhall not afterwards be in the power 
| any to make them account again; unleſs ſome fraud 
u their accounts is afterwards diſcovered. Mood, b. 1. 
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8 may 2. And whereas many churchwardens and overſeer 


be evidence 
againſt them, 


Not anſwerable 
bot indifcretio 


Double coſts. 


Churchwardens, 


E. 7 G. 2. Wainwright and Bagſhaw. The church. 
dens were cited into the court of Litchfield to account, I. 
They pleaded, that they had accounted at the veſtry ac. = 


_ cording to law. Which plea was rejected; and there. en 


upon a prohibition was granted: for the ordinary is not bun 
to take the account, he can only give a judgment that nigh 
they do account; and to what purpoſe ſhould they be ſent iN bin 
back,. to thoſe who have taken their accounts, already, that 


Str. 974, 1133- 


VIII. Their puniſhment on miſbebaviour, 
1. If the churchwardens waſte the goods of the church, 


the new churchwardens may call them to an account be- 
fore the biſhop, or bring their action at common lau. 


Read. Ch. Service. 


and other perſons intruſted to receive collections for the 
poor, and other publick monies relating to the churches 
and pariſhes whereunto they belong, do often miſpend 
the ſame, to the prejudices of ſuch pariſhes, and of the 
poor and other inhabitants thereof ; and the pariſhioners, 
who are the only perſons ſometimes who can make proof 
thereof, have not been allowed to be witneſles againſt 
them: it is enacted, that in all actions to be brought in 
any court at J/:/tmin/ter, or at the aſſizes, for the reco- 
very thereof, the evidence of the pariſhioners, other than 
ſuch as receive alms, ſhall be taken and admitted. 3. 


C 11. / 12. 
Þ Gur churchwardens are not anſwerable for indiſcre- 
tion, but for deceit only, if they lay out more money than 


is needful. Mood, b. 1. c. 7. — 
3 

MES 3 . me 

1X. Their indemnity on doing their dul). url 

If any action be brought againſt any churchwardens, ot Wi d. 
perſons called ſworn men, executing the office of church- bold 
warden, for any thing done by virtue of their office, they If 
may plead the . iſſue, and give the ſpecial matter 5. 
in evidence; and if a verdict is given for them, or the torn. 
plaintiff ſhall be nonſuit, or diſcontinue, they ſhall have an 
double coſts, 7 FJ. c. 5. 21 FJ. c. 12. 1 uf 
1 
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In Kercheval's caſe, M. 8 Car. An action was brought 
wainſt the churchwardens for a preſentment upon com- 
non fame of incontinency. Upon not guilty, it was 
found for the churchwardens, and moved, that they 
night have double coſts : But it was reſolved, that this 
being merely eccleſiaſtical,” is not within this ſtatute; for 
that the ſtatute was never intended, but where they ſhall 
te vexed concerning temporal matters, which they ſhall 
(o by virtue of their office, and not for preſentments con- 
cerning matters of tame. Cra. Car. 285, 286. 


Clergy. 


I. Clergymen. 
II. Benefit of clergy. 


I. Clergymen. 


Dy the 43 El. c. 2. Clergymen are liable to the poor Liable to the 
rates, for their glebe and tithe. 2 888 

2. And Mr. Haulins ſays, clergymen are within the Aud to the bighe 
purview of the ſtatutes relating to the repair of highways, . 

u reſpect of their ſpiritual poſſeſſions, as much as an 
other perſons whatſoever in reſpect of any other poſſef. 
ions; for the words are general, and there is no kind of 
ntimation therein that any particular perſons ſhall be ex- 
empted more than others. 1 Haw. 204. 

3. And it ſeems to be now generally ſettled, that cler- And to other 
men are liable to all publick charges impoſed by act of Pick charges, 
priiament, where they are not ſpecially excepted. 

4. No clergymen ſhall take to farm any lands (except Shall not farm. 
le have not ſufficient glebe for the expences of his houſ- 
told;) on pain of 101 a month, half to the king, and 
uf to him that ſhall ſue. 21 H. 8. c. 13. 

5. No clergyman ſhall buy to ſell again any cattle, Shall net buy to 
torn, fiſh, wool, wood, victual, or any manner of mer- e 
Mandize ; on pain of treble value, halt to the king, and 
alf to him that ſhall ſue: and the contract ſhall be void. 
uf. 8. c. 13. 

Vor. I. - 6. No 
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Shall not keep 6. No cler yman ſhall keep any tanhouſe, or any hrey. 
a tanhouſe or houſe but for kis own houſe ; on pain of 10 l. a month, 


—— half to the king, and half to him that ſhall ſue. 21 H. b. 1 
c. 13. | 
May be impri- ” The ordinary may puniſh clergymen for inconti- p 
ſoned for incon- nency, by committing them to ward or priſon by his dif. at 
ed Phe cretion. 1 H. 7: c. 4. . . : | Ine 
Privilege againſt . 8; A perſon laying violent hands on a cler , ma 
8 be Duale in he eccleſiaſtical court, 13 E 1. fl. 8 * 
Circumſpecte agatis, 2 If. 492. * 
my — 9. Clergymen in holy orders may have the benefit of I 
ore than und, clergy a ſecond, or third time, or oftner. 2 H. H. 354 * 
Shall not be g 10. A clerk in holy orders ſhall not be burned in the Ws 1; 
burnt in the hand, but ſhall have the ſame privilege as if he had been 10 
— burned in the hand; and therefore ſhall not be drawn in Wat, 
queſtion in the eccleſiaſtical court, to deprive him, or in- Migeg 
flict any eccleſiaſtical cenſure upon him. 2 H. H. 389. . Inj 
Shall not ſerve 11, Lo the intent that clergymen may the better diſ- 45 
temporal offices. charge their duty in celebration of divine ſervice, and not Wi c 
be intangled with temporal buſineſs; if any of them be h . 
choſen to any temporal office, he may have his writ to be Wi... 
diſcharged. 1 II. 96. 53 
Shall not ſerre 12. Eccleſiaſtical perſons have this privilege, that they WW 27. 
Wh ought not in perſon to ſerve in war. 2 11ſt. 4. 1 t 
Need not appear 13. Eccleſiaſtical perſons are not bound to appear at the * 
at the ton. torn, or view of frankpledge. 52 H. 3. c. 10. 9 EA. jed 
c. 3. 2 Inſt, 4. 2 Ik vol 
Shall not be ar- 14. No clergyman ſhall be arreſted in any church or Ws not 
aca 2 church- yard, whilſt he attends to divine ſervice; on pan enn 


of impriſonment of the offender, and ranſom at the kings 
will, and gree to the party arreſted. 50 Ed. 3. c. 5. 1 R. 2 
c. 15. ; 
Fut the arreſt notwithſtanding (if not on a Sunday) is 

ood in law, Matin, c. 34. p. 344» 
Shall no bo . i5. The body Sf. 122 not be taken by 
— a Katute ſorce of any proceſs upon a ſtatute ſtaple, or ſtatute met- 

| Chant. 2 I. 4. 

Nor on a capias: 16. If an action of treſpaſs, debt, account, or other 
| action wherein proceſs of capias lies, be brought againſt a 
clerk in holy orders, and the ſheriff return that he lr 
clergyman beneficed, having no lay ſe: in which he may 
be ſummoned, in this caſe the plaintiff cannot have 4 
capias to arreſt, his body, but a writ to the biſhop to com- 
pel him to appear. 2 /. 4. Degge 157. " 1 


Clergy- 339 
17. If a perſon be bound in a recognizance in the chan- Sheriff ſhall not 
„„, or in any other court, and he pay not the ſym at x "on os wag 
. the day; by the common law, if the perſon had nothing 
or eccleſiaſtical goods, the recognizee could not have a 
. facias to the ſheriff to levy the ſame of theſe goods, 
- What the writ ought to be directed to the biſhop to levy the 
lame of his eccleſiaſtical goods. 2 Inſt, 4. 
J 18. A clergyman ſhall be amerced only according to Shall not be 
„is lay tenement, and not after the quantity of his ſpiri- ears —.— 
tual benefice. Mag. Chart. c. 14. Gibſ. 15. | 
f 19. Diſtreſſes ſhall not be taken by ſheriffs, or other Diſtreſs not to be 
» WW the king's miniſters, in the inheritance of the church = — 
merewith it was anciently endowed ; but otherwiſe it is tance, | 
e e late purchaſe. 9 Ed. 2. c. 9. 2 Inft. 4. Gif. 18. 
* 20. A dlergyman is not bound to pay tolls or other like Sball not pay toll 
n WWWaſoms, for his eccleſiaſtical goods; and if he be mo- „ n Piru! 
» Wed therefore, he may have a writ for his diſcharge, 
% 4. Gi, 21. | 
-a this not only for all the goods and merchandizes 
e clergymen gotten upon their church livings, but alſo 
e all goods and merchandizes by them bought, to be 
ent upon their rectories and church livings. Degge 
133 | 
21. Lord Coke, in his readings on the Magna Charta, Obſervation, 
ys thus; „True it is, that eccleſiaſtical perſons have 
more and greater liberties than other of the king's ſub- 
* jects, wherein to ſet down all would take up a whale 
* rolume of itſelf, and to ſet down no example agreeth 
not with the office of an expoſitor; therefore ſome few 
# examples ſhall be expreſſed, and the ſtudious reader 
E left to obſerve the reſt as he ſhall read them in our 
books, and other authorities of law.” And the in- 
unces he giyes, are chiefly thoſe which are mentioned 
wore; nevertheleſs I do not find any author fince his 
une, who hath ſaid what are thoſe other many and great 
jivileges of the clergy ; but the authors do generally ad- 
ne to theſe particular inſtances, probably as being ſup- 
ptted by ſo great an authority: Other privileges have 
an aboliſhed, ſince his time, by acts of parliament, and 
de adjudications of the temporal courts; and others per- 
Ws loſt by diſuſe; and poſſibly ſome of the inſtances 
wementioned would have been gone likewiſe, or not 
aked upon as of ſo much authority, if they had not 
n vouched by lord Coke. 
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rragement in their offices and employments, and that the 
might not be ſo much intangled in ſuits, did grant to the 
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Clergy. 
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I. Original of the benefit of clergy. © be. 
II. By what perſons it may be demanded. 0 
II. In what caſes it may be demanded. ri 
IV. At what time it muſt be demanded. " 
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| itt 

J. Original of the benefit of clergy, 6 

2 Kin. t 
A Neiently princes and ſtates, converted to Chriſtian. ee 


ty, in favour of the clergy, and for their encou 


clergy very bountiful privileges and exemptions; and par 
ticularly, an exemption of their perſons from crimina 
proceedings, in ſome capital cafes before ſetular judges 
which was the true original of the benefit of clergy, 
"The clergy increaſing in wealth, power, honour, num 


ber, and intereſt, afterwards ſet up for themſelves ; an 


that which they obtained by the favour of princes an 
ſtates at firſt, they now began to claim as their right, ar 
a right of the higheſt nature, namely, by the law of God 
and by their canons and conſtitutions endeavoured, an 
in ſome places obtained, vaſt extenſions of theſe exemp 
tions both with regard to the perſons concerned, to wit 
not only to perſons in holy orders, but alſo to all tha 
had any kind of ſubordinate miniſtration relative to the 
church ; and likewiſe in reſpect of the cauſes, exemptin 
as far as they could all cauſes of clergymen, as well civi 
as criminal, from the. juriſdiftion of the ſecular, power 
and wholly ſubordinating them immediately and only t 
the eccleſiaſtical juriſdiction, which they ſuppoſed to de 
lodged firſt in the pope by divine right and inveſtitun 
from Chrift, and from the pope ſhed abroad into all ſud 
ordinate and eccleſiaſtical juriſdiction. 

And by this means they endeavoured, and in ſome 
Kingdoms and for ſome ages obtained, that there was 
double ſupreme power in every kingdom: the one eccle 
ſiaſtical, abſolute, and independent upon any but the pope 


over eccleſiaſtical men and cauſes ; and the other ſecular hiſt 
of the king, or civil magiſtrate. | me 
But this claim of exemption, altho' it obtained muC * 
it o 


in this kingdom, yet grew ſo burdenſome, that it we 
- tron 


Clergy. 


om time to time qualified and abridged by the civil power, 
ſmetimes by acts of parliament taking it away in ſome. 
ales, ſometimes by the interpretation and conſtruction of 
te judges, and ſometimes by the contrary uſage of the 
tingdom : for eccleſiaſtical canons never bound in Eng- 
Ind farther than they were received, and ſo had not 
their authority from their own ſtrength and obligation, 
ut from the uſages and cuſtoms of the kingdom that ad- 
nitted them, and only ſo far forth as they were ſo ad- 
nitted, | 
And therefore if they were indicted in cafes criminal, 
hut not capital, nor wherein they were to loſe life or limb, 


5 
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20 dere the privivege of clergy was not allowed ; and there- 

ou Wire not in indictments of treſpaſs or petit larceny, 

the Alſo it was not allowed them in high treaſon. 

the But, at the common law, in all cafes of felony or petit 1 

nar Won, clergy was allowable, excepting two, lying in [| 

init, and burning of houſes, (which were looked upon as * 

es utile acts, and the authors of them therefore not intitled 1 
b the common privileges of ſubjects.) 2 H. H. 323 1 

ms. ä 7 

an | 

an II. By what perſons it may be demanded. 


1. By a favourable interpretation of the ſtatutes relating Who may de- 
vthe benefit of clergy, not only thoſe actually admitted A4 
ato ſome inferior order of the clergy, but alſo thoſe who 
we never qualified to be admitted into orders (which 
w formerly tried by putting them to read a verſe) have 
ken taken to have a right to this privilege, as much as 
perſons in holy orders. 2 Haw. 338. 
2. But by the common law, a woman could not have Women, 

tie benefit of clergy : but now by the ſtatute of 3 77. 
£9. 2 woman convicted or outlawed for any felony, for 
mich a man might have his clergy, ſhall upon praying 
de benefit of that ſtatute, be ſubject only to ſuch pu- 
ament as a man would be in the like caſe. 
3- Lord Hale ſays, A perſon convicted of hereſy, a Jew, Hereticks, Jews, 
* Turk, ſhall not have their clergy ; but a perſon ex- deat. 
5 WYnnunicate ſhall have his clergy. 2 H. H. 373. ; ; 
But by the 5 An. c. 6. which aboliſhed the ceremony 
pe reading, the wall of partition (as Sir Michael Fefter 
(2 Wpreſſes it) between ſubject and ſubject under one and the 

ane degree of guilt is taken away; which meaſure in- 
e to the indulgence of the law, in common with the 
18! of their fellow ſubjects, all thoſe wite before were 
on Z 3 ſuppoſed 


Others deſi des 
clergy mens 
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4 ſappoſed to be under a legal incapacity for orders. as 
aid Tome others were, . ar — thoſe who in * ſ 
ſumption of law were not qualified in point of learnin f 
of which reading a ſcrap of Latin (viz. gere nei D 
which they called the neck -verſe, was commonly made the 
teſt. And from this period, the meaſure of puniſhment 
hath been governed by the degrees of real guilt, and not 
by the function or abilities of the offender. Feſt. 305, 
3 6. 
Perſon* having By the 4 H. 7. c. 13. Eve ſon (not bein 
* within L who hath 4 been Mimitted to b . - 
8 {hall not be admitted to ine ſame a ſ-cond time, h 
_— inthe 5. And if he is convicted of murder, he ſhall be marked 
| (unleſs he is a peer, 2 H. H. 376) with an M, on the þ 
brawn of the left thumb; and if for any other felony, WW |: 
witha T. 4 H. 7.c. 13. ; 1 
Burning not a 6. But he ſhall not be ouſted of his clergy, by the bar +: 
8 mark in his hand, or by a parol averment, without the Rl 
tion. record teſtifying it, or a tranſcript thereof (according ti x 
| the following ftatutes.) 2 H. H. 373. 

And therefore the burning in the hand ſeemeth now toil 1 
be of little uſe, and (as Sir Michael Foſter obſerves) cu of 
ſcarcely be called even ſo much as a flight puniſhment; 
but rather a piece of abſurd pageantry, tending neither tc * 
the reformation of the offender, nor for example to other p. 
to wit, burning the offender in the hand with an iron 
ſcarcely heated. Fo. 372. | | 

Conviation boy 7. By 34 & 35 H. 8. c. 14. The clerk of the crown Will ot 


to be certified. or of the peace, or of aſſize, ſhall certify a tranſcript 
briefly of the tenor of the indictment, outlawry, or con lo 
viction, and attainder, into the king's bench in 40 days: in 
And the clerk of the crown, when the judges of atlze it 
or juſtices of the peace write to him for the names 0 3 
ſuch perſons, ſhall certify the ſame with the cauſes 0 
the conviction or attainder. al 
How it may be 8. Another method is given by the 3 W. c. g. wiic of 
otherwiſe certi- enacts, that the clerk of the crown, clerk of the peace pa 
8 95 or clerk of aflize, where a perſon admitted to clergy ial 1 
be convicted, ſhall at the requeſt of the proſecutor, or an! lo 
other on the king's behalf, certify a tranſcript brief in 
and in few words, containing the effect and tenor of t! «| 
indictment and conviction, of his having the benefit 0 
clergy, and the addition of the party, and the certainty it 
of the felony and conviction, to the judges where ſuc el, 


: perſon {hal! be indicted for any ſubſequent offence. /: 1 be 
| g- At m. 
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9. Alſo it ſeems, that if the party deny that he is the How tried whe. 
ane perſon, iſſue muſt be joined upon it, and it muſt be ther be , gg 
fougd upon trial that he is the ſame perſon, before he can 
be ouſted of clergy. 2 H. H. 373. 


III. In what caſes it may be demanded. 


1. By the 25 Ed. 3. f. 3. c. 4. All manner of clerks, Formerly allow- 
who ſhall be convicted before the ſecular judges, for any ed in all felonies, 
treaſons or felonies, touching other perſons than the king | 
timſelf, hall have the privilege of the holy church. 

2. Clergy was never allowed in this nation in caſes of But not in trea- 
high treaſon, nor is it allowed on indictments of petit on or peut lar. 
larceny or treſpaſs ; but by the above recited act, clergy 
Was allowed in all treaſons and felonies, except treaſon 
zainſt the king: So that after this ſtatute the benefit of 
clergy might be pleaded and allowed in all other treaſons 
and felonies. Hale's Pl. 230. 2 H. H. 326. 

3. Conſequently, wherever clergy is not allowable in Clergy taken 
any other caſes, it is taken away by ſome ſubſequent act * by farutes, 
of parliament. Hale's Pl. 230. 

4. Conſequently, where a new felony is made by an Allowed in new 
at of parliament, clergy is to be allowed, unleſs ex- — 
prefsly taken away by ſuch ſtatute. Hale's Pl. 230. away, 5 

And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch cafes, regularly in 
other caſes, clergy is allowable. 2 H. H. 335. 

But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he ſhall ſuffer as 
in caſe of felony without benefit of clergy, this excludes 
t in all circumſtances, and to all intents. 2 H. H. 


5. 

5. It follows further from what hath been faid, that in Therefore where 
all caſes where an act of parliament oufteth clergy, in caſe clergy is exclud- 
of any felony, the indictment mult preciſely bring the _— — 
party within the caſe of the ſtatute : otherwiſe, altho' the offence with- 
polibly the fact itſelf be within the ſtatute, and it may in the ſtatute. 
lo appear upon the evidence, yet if it be not fo alledged 
in the indictment, the party, tho' convict, ſhall have his 
«ergy. 2 H. H. 336. 

But altho' the caſe be ſo laid in the indictment, that 
it comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that tho? it 
be a telony, yet it is not ſo qualified as laid in the indict- 
ment, the jury ought to find him guilty of the felony 

2 


ſimply, 
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ſimply, but not as to the matter laid in the indictment, 
and thereupon the priſoner ſhall be admitted to his clergy; 
and this is commonly done. 2 H. H. 366. 

Indiftment ona 6. But if the offence was capital at the common lay, 

farure which and a ſtatute only excludes it from clergy ; the indictment 

ouſteth of clergy - , ) 

an offence which in ſuch caſe need not conclude againſt the form of the fi- 

was felony at tute, becauſe the ſtatute doth not alter the nature of the 

common law. offence, but leaves it to its proper judgment, and only 
takes away a perſonal privilege of exemption from ſuch 
judgment. '2 Haw. 342. 

Acceſſary, 7. Furthermore, from what hath been obſerved above, 
it follows, that where an act taketh away clergy from the 
principal, and faith nothing of the aceeſſary; the acceſ- 
ſaries, as well before as after, ſhall have their clergy, 


11 Co. 37. F. 355. 


L. At what lime it muſt be demande. 


To be demanded . By the ancient common law, the benefit of clergy 
cone was demanded as ſoon as the priſoner was brought to the 
bar, before any indictment or other proceeding againſt 
him; but this was found a great inconvenience to the pri- 
ſoner, becauſe poſſibly he might have been acquitted of 
the felony; or if not, yet in caſe of an inqueſt of office, 
he loſt his challenges to ſuch inqueſt, and yet upon ſuch 
inqueſt found, he torfeited his goods, and the profits of 
his lands; and therefore Priſat Ch. J. with the advice of 
the other judges, in the reign of H. 6. for the ſafety of 
the innocent, would not allow the priſoner the benefit of 
clergy before he had pleaded to the felony, and (having 
the benefit of his challenges and other advantages) had 
been convicted thereof: which courſe hath been generally 
obſerved ever ſince. 2 Jul. 164. 2 H. H. 378. 
May be allowed 2 And this benefit of clergy may be allowed by the 
too not de- court in diſcretion, tho' the party challenge it not. Hats 
22 Pl. 239. | 


V. Efef of clergy allowed. 


3 having 1. Perſons admitted to their clergy, may be continued 
be contin, in priſon as a further puniſhment, not exceeding one year. 


Tabl. 18 El. C. 7 


1. And 
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2. And by 4 G. c. 11. Perſons convicted of offences May be tranſ- 
within benefit of clergy (except receivers and buyers of 
tolen goods) may, inſtead of being whipped and burnt 


in the hand, be tranſported for ſeven years. 

3. A perſon admitted to his clergy, forfeits all his Shall forfeie 
goods that he hath at the time of the conviction. 2. H. H. 2 8 a 
88. | 
# But preſently upon his burning in the hand, he But not lands. 
ought to be reſtored to the poſſeſſion of his lands, and . 
from thenceforth to enjoy the profits thereof. 2 H. H. 


88. 
; 5. Alſo, it reſtores him to his credit; and conſequently Credit reſtored. 


enables him to be a good witneſs. 2 Haw. 364. 

6. And it is holden that after a man is admitted to AQtionable to 
his clergy, it is actionable to call him felon ; becauſe 2 
dis offence being pardoned by the ſtatute, all the in- 
famy and other conſequences of it are diſcharged. 2 Haw. 


305. 


Clerk of the peace. 


I, T HE cuftes rotulorum {hall appoint an able and ſuf- Who mall ap- 
ficient perſon, reſiding in the county or diviſion, Point. 
to execute the office of clerk of the peace, by himſelf or 
his ſufficient deputy (to be allowed of by the ſaid cu/fos 
ntulorum, 37 H. 8. c. 1.); and to take and receive the 
fees, profits, and perquiſites thereof, for ſo long time 
only as ſuch clerk of the peace ſhall well demean himſelf 
in his ſaid office, 1 . c. 21. % 5. 
2. But the cx/fos rotulorum ſhall not ſell the place of Office not to be 
clerk of the peace, or take any bond or other aſſurance 
to receive any reward, fee, or profit, directly or indirectly, 
to him or to any other perſon for ſuch appointment ; 
on pain that ſuch c/fos rotulorum ſelling, and ſuch clerk 
of the peace buying, ſhall be diſabled to hold their re- 
ſpective places, and ſhall each forfeit double value of the 
thing given, to him who ſhall ſue. 1 V. c. 21. % 8. 
3. And every clerk of the peace, before he enters upon Oath 
the execution of his office, ſhall in open ſeſſions take the 
oth following: 


A. B. do ſwear, that I have not, nor will pay any 


. 
ſum or ſums of money, or other reward whatſoever, 
. nor 


Clerk of the peace, 


nor given any bond or other aſſurance to pay any mo. 

* ney, fee, or profit, direMy or indirectly, to any per. 
* ſon or perſons whomſoever, for ſuch nomination and 
appointment: So help me God.“ 1 W. c. 21. , g. 
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Qualifying, 4. He ſhall moreover take the oaths of allegiance, ſu- 
m_— premacy, and abjuration, and perform the other requi- 
ſites, as other perſons who qualify for offices. 
— pg as o- 5. No clerk of the peace, or his deputy, ſhall act as ſo- 
licitor, attorney, or agent, or ſue out any proceſs at any 
eneral or quarter ſeſſions, where he ſhall execute the of- 
ce of clerk of the peace or deputy; on pain of 501, to 
| him who ſhall ſue in 12 months, with treble coſts, 
| 22 G. 2. c. 46. / 14. 
Shall certify. 6, The clerk of the peace ſhall certify into the king's 
bench, the names of ſuch as be outlawed, attainted, or 
convicted of felony. 34 & 35 H. 8. c. 14. 
Shall deliver 7. He ſhall deliver to the ſheriff, within twenty days 
_— tothe ger Sep. 29 yearly, a perfect eſtreat or ſchedule of all 
fines, and other forfeitures in ſeſſions. 22 & 23 C. 2. 


©; 6s Bis , Fo 
—_ — 8. £5 ſhall alſo yearly, on or before the ſecond Mon- 
s day after the morrow of All Souls, deliver into the court 
of exchequer a perfect duplicate, certificate, and eftreat 
of all ſuch eſtreats and ſchedules delivered to the ſheriffs ; 
on pain of 501, half to the king, and half to him that 
ſhall ſue. 22 & 23. C. 2. c. 22. ſ. 8. And moreover he 
may be amerced for the ſame, by the barons of the exche- 
quer. 3 C. c. 15. 
Upon oath, 9. And he ſhall, upon delivery of the ſaid eſtreats into 
the court of exchequer, take the following oath, to be 
adminiſtered by one of the barons ; 


© You ſhall ſwear, that theſe eſtreats, now by you de- 
c j;vered, are truly and carefully made up and examined, 
* and that all fines, iſſues, amerciaments, recognizances, 
« and forfeitures, which were ſet, loſt, impoſed, or for- 
ce feited, and in right and due courſe of law ought to be 
e eſtreated in the court of exchequer, are, to the beſt of 
„ your knowledge and underſtanding, therein contained ; 
« and that in the ſame eſtreats are alſo contained and ex- 
6 preſſed, all ſuch fines as have been paid into the court, 
e from which the ſaid eftreats are made, without any 
« wilful or fraudulent diſcharge, omiſſion, miſnomer, o. 
c defect whatſoever.” 4 & 5. IF. c. 24. /. 5. 


15, And 


Clerk of the peace: 


10. And if he ſhall ſpare, take off, diſcharge, or con- Penalty of con- 
ceal any ſuch fine or forfeiture, unleſs it be by rule of cealing fines, 


court, he ſhall forfeit treble value, half to the king, and 
half to him that ſhall ſuc ; and ſhall alſo forfeit his office, 
and be incapable to be employed in any office where the 
revenue is concerned. 22 C 23 C. 2.c. 22. f 9. | 

11. The clerk of the peace is not bound to enter judg- Fees, 
ment, or the like, at the ſuit of any, without having t 
fee due for the ſame; but if the court order any thing 
without fuit of another, to wit, ex officio, there he ought 
to enter the fame witbout having any fee for the entring 
thereof. Crom. 159. 

Alſo Mr. Crompton ſays, he fhall have for every recog- 
nizance of the peace taken in court 28, and for every re- 
leaſe of the peace there 2s, and for proceſs awarded 
againſt any to find ſurety of the peace 28. Crom. 160. 

And by 10 & 11 . c. 23. he ſhall have only 2s for 
drawing an indictment of felony ; and if it is defective he 
ſhall draw a new one gratis, on pain of 51 with full cofts 
to him that ſhall ſue, / 7, 8. | 

His fees alſo in divers other cafes are ſpecially limited 
by act of parliament : and it ſcemeth to be one of the de- 
/iderata in the juſtices law, that the clerk of the peace's 
fees are not aſcertained in all inftanccs, even as thoſe of 
the other clerks to juſtices of the peace by the ſtatute of 
the 26 C. 2. c. 14. And withal it might be requiſite to 
inſert in the table to be agreed on for that purpoſe, by 
whom the ſame ſhall be paid in the ſeveral inſtances re- - 
ſpectively, and what ſhall be the courſe of recovering the 


lame on nonpayment. 


12. If any clerk of the peace ſhall miſdemean himſelf May be diſplaced 
in the execution of his office, and thereupon a complaint ferm behavior. 


and charge in writing of ſuch miſdemeanor ſhall be exhi- 
bited againſt him, to the juſtices in ſeſſions, the ſaid juſ- 
tices may, on examination and due proof thereof openly 
in the ſaid ſeſſions, ſuſpend or diſcharge him from the ſaid 
office; and in ſuch caſe, the cu/tos ratulorum ſhall appoint 
another able and ſufficient perſon, reſiding in the ſaid 
county or diviſion, to be clerk of the peace. And in caſe 
of refuſal or neglect to make ſuch appointment, before 
the next general quarter ſeſſions, the juſtices in feffions 
may appoint one. 1 ,. c. 21. / 5. | 

His duty in other matters is interſperſed where it falls 
in amongſt the other titles of this book. 


Appoint- 
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' ſeal, the ——— day of 


Clerk of the peace, 


Appointment of a clerk of the peace; on the 37 J. 
8. c. 1. and 1 W. c. 21. 


F ch as the office of clerk of the peace for the county 
of — is now void, by the death of gentle- 


man, late clerk of the peace for the ſaid county ; Know all men 
by theſe preſents, that [ cuſtos rotulorum of the county 
aforeſaid, do hereby nominate, elect, appoint and aſſign C. P. 

entleman, an able and ſufficient perſon, inſtructed and learned 
in the laws of England, and reſiding in the ſaid county, to be 
clerk of the peace fo the "up county ; to hold, execute, and 
enjoy the office of clerk of the peace for the county aforeſaid by 
himſelf or his ſufficient deputy ; and to take and receive the 


fees, profits and perquiſites thereof, ſo long as he ſhall well, 


juſtly, and honeſtly demean himſelf in his ſaid office. In wit- 
neſs whereof I the ſaid E hereunto ſet my hand and 
in the 


year 


Clipping money. See Coin. 
Clockmaking, See Servants. 
Cloth and Clothier. See Mboollen Panukac⸗ 


; ture, | 
Coaches and Chairs. See Exciſe and Hackney 
coaches. 


Coals. 


HERE are regulations by above 40 different acts 

of parliament, concerning the weights, meaſures, 
and prices of coals, eſpecially in and about London, and 
alſo concerning the duties thereupon ; which not being 
of general concern, are here omitted, 


For the deſtroying of coal works; ſee Title Mines. 
Cocoa nuts. See Erciſle. | 
Coffee. See Crxcile. 


Ccin, 


Coin. 


For matters common to this with other treaſons, ſee 
. title Treaſon. 


1. POTN, in French, fignifieth a corner, and from 
- thence hath its name (according to Lord Cote) be- 
cauſe in ancient times money was ſquare, with corners, 
as it is in ſome countries to this day. 1 ft. 207. 
Others deriye this word, which in the old French is 
written coign ; as alſo the Italian cunio, and the Spaniſh 
cuno, from the Greek word x#u3;, communis; becauſe mo- 
* the common mean or inſtrument of traffick. 
ut theſe derivations are too artificial, The word doth 
properly ſignify a wedge, as the Latin cyneus ; and hath a 
verb belonging to it in the ſeveral languages: and is tranſ- 
lated to lawful money ; either from the form of a wedge, 
ingot, or lingot (linguetta) in which bullion was tranſ- 
ported from all antiquity ; or elſe from the inſtrument, 
a wedge or. chiſſel, with which in trade, theſe lingots 
were occaſionally cut to the weight required, as they are 
at this day in the Eaft Indies, with ſheers. 
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Original of the 
word, 


2. No other weight, than ſuch as ſhall be ſtamped or Weights for coin, 


marked by the officer appointed by his majeſty for that 
purpoſe, ſhall be ſufficient in law for determining the 
weight of the gold and filver coin. And if any perſon 
ſhall counterfeit ſuch ſtamp or mark, or knowingly ſell 
any weight with the impreſſion of ſuch counterfeit lamp 
thereon; or ſhall wilfully increaſe or diminiſh any ſuch 
weight after it has been ſo ſtam pd or marked ; or uſe any 
ſuch weight in weighing the gold and ſilver coin of this 
realm, knowing the ſame to be ſo increaſed or diminiſhed : 
he ſhall, on conviction betore two juſtices, forfeit any 
ſum not exceeding 501, half to the king, and h If to him 
that ſhall inform or ſue ; and in default of payment, he 
ſhall be committed to the common gaol or Hulſe of cor- 
rection for any time not exceeding three months. 14 G. 3. 
. 92. | 
3- The legitimation of money, and the giving it its 
denominated value, is one ſpecial part of the king's pre- 
rogative, 1 H. H. 188. | 
But in order to fix the value, the weight and fineneſs 
of the metal are to be taken into conſideration ; When a 
| given 


the value of coin. 
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iven weight of gold and filver is of a given fineneſs, it 
is then of the true ſtandard, and called Sterling me- 
tal, and of this ſterling metal all the coin of the kingdom 
muſt be made by the * of the 25 Ed. 3. fl. 5. c. 13. 
So that the king's prerogative ſeemeth not to extend to 
the debaſing or enhancing the value of the coin below or 
above the ſterling value. T Backe. c. 7. p. 78. 
Legitimating 4. And the king may by his proclamation legitimate 
forejga coi foreign coin, and makes it current money of this kingdom, 
according to the value impoſed by ſuch proclamation, 
1H H. 192. 

And therefore both- Englihh money, coined by the king's 
authority, and foreign coin made current by proclamation, 
are within the denomination of lawful money of England, 
1 Inſt. 207. | | | 

But of this latter ſort there is none at preſent in England; 
Portugal money being only taken by conſent; as approach- 
ing neareſt to our ſtandard, and falling in tolerably well 
with our diviſions of money into pounds and: ſhillings, 
but no perſon is obliged to take it. 4 Blackp. c. b. p. 


Copper coin, 5. And only gold or ſil ver coin, and not braſs or cop- 
per, are within this denomination. 1 Haw, 42. 

And no perſon can be inforced to take in payment any 

money but of lawful metal, that is of filver or gold, 

2 Int. 577. Except for ſums under ſixpence. 1 II. H. 


5. 
Counterfeiting I By the ſtatute of 25 Ed. 3. fl. 5. c. 2. it is made 
the com of this treaſon. to counterfeit the coin of this realm: That is 
_ to ſay, whether the perſon utter it or not. 3 rf. 16. 
1 Haw, 42. 

Counterfeiting 7. And if any perſon ſhall falſely forge and. counterfeit 
foreign current any ſuch. kind of coin of gold or filver, as is not the 
85 proper coin of this realm, and ſhall be current therein by 
the king's conſent : he, his counſellers, procurers, aiders 
and abettors ſhall be guilty of high treaſon. 1 Mar. 

eff. 2, c. 6. | | 
Clipping, waſh - A 8. By the 5 El. c. 11. Clipping, waſhing, rounding, 
ing, filng. or filing, foxi lucre or gain, any the proper coin of this 
realm, or the dominions thereof, or of any other realm 
current within this realm by proclamation, ſhall be ad- 
judged treaſon in the offenders, their counſellers, con- 

| ſenters and aiders. 

Impairing, 9. And by the 18 El. c. 1. If any perfor ſhall, for lucte 
diminiſhing, or gain, by any art, ways, or means, impair, diminiſh, 
fallfyung. falſify, ſcale, or lighten the proper coin of this realm, or 
any 
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my the dominions thereof, or the coin of this realm al- 
lowed to be current (at the time of the offence committed) 
by the king's proclamation; he, his counſellors, conſent- 
ers, and aiders ſhall be guilty of treaſon, ma. 

10. And if any perſon (not employed in the mint) ſhall Eating. 
mark on the edges any the current coin of this kingdom; 
or, if any perſon whatſoeyer ſhall mark on the edges any 
of the diminiſhed coin of this kingdom, or any counterfeit 
coin reſembling the coin of this mu with letters or 
zuinings, or other marks or figures like unto thoſe on the 
edges of money coined in the mint; he, his counſellors, 
procurers, aiders, and abettors ſhall be guilty of high trea- 
ln, 8 & g V. c. 26. /. 3. Proſecution to be in fix 
months, 1 An, . 1. c. g. | 

11. Alſo, if any perſon ſhall colour, gild, or caſe over Colouring. 
vith gold or filver, or with any waſh or materials pro- 
ducing the colour of gold or ſilver, any coin reſemblin 
my the current coin, of, this kingdom, or any 1 
blanks of baſe metal, or of coarſe gold or coarſe filver, 
of a fit ſize and figure to be coined into counterfeit milled 
money, reſembling any the gold or filyer coin of this 
kingdom, ; or if any perſon ſhall gild over any ſilver blanks 


of a fit. ſize and figure to be coined into pieces reſembling 
the current gold coin of this kingdom; he, his counfel- 


. - 
. 0a 


lors, procurers, aiders, and abettors ſhall be guilty of 
high treaſon. 8& g N. c. 26. / 4. Proſecution to be 
in three months. / 9. 

And by the 15 & 16G. 2. c. 28. If any perſon ſhall 
waſh, nila or colour any lawful or counterfeit ſilver coin 
called a thilling or ſixpence, or add to or alter the impreſ- 
hon, or any part thereof, on either file, with intent to 
make ſuch ſhilling or ſixpence reſemblic 2 guinca or half 
E. ; or ſhall any way alter or colour halfpennies or 
arthings, with intent to make them reſemble a ſhilling or 
lxpence : he, his counſellors, aiders, and abettors ſhall 
de guilty. of high treaſon, Proſecution to be in fix 
months, 5 

12, Lord Hale, ſpeaking of copper halfpence and far- Counterfeiting 
things, makes it a quzry, whether the counterfeiting of hi|fpence and 
them be not treaſon within the ſtatute of 25 Ed. 2, but — 
nclines to the negative. 1 H. H. 195, 211, 212. | 

And with this agrees the ſenſe of the legiſlature, in the 
ſatute of 15 & 16 C. 2. c. 28. which reciting that whereas 
the counterfeiting of the copper coin of this kingdom is 
only a miſdemeanor, and the puniſhment often very ſmall, 
therefore enacteth, that if any perſon ſhall coin or coun- 

2 terfeit 


. a 
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Counterfciting 
coin not current. 


Bringing in falſe 
money, 
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terfeit braſs or copper halfpence or farthings'; he, hi 
counſellors, aiders, and abettors, ſhall ſuffer two year, 
impriſonment, and find ſureties for their good behaviour 


for two years more. /. 6. 


And further, by the 11 G. 3. 6. 40. If any perſon 
ſhall make, coin, or counterfeit any of the copper mo- 
nies of this realm, commonly called an halfpenny or 
farthing ; or ſhall buy, ſell, take, receive, pay, or put of 
any counterfeit copper money, not melted down or cut 
in pieces, at or for a lower rate or value than by it; 
denomination it doth import or ,was counterfeited for; 
he ſhall be guilty of felony [but within elergy.] And 
one juſtice, on complaint upon oath that there is juſt 
cauſe to ſuſpect, that any perſon hath been concerned 
in counterfeiting the copper monies of this realm, may 
by his warrant cauſe the dwelling houſe, room, -work- 
ſhop, outhouſe, * garden, or other place, belonging 
to ſuch ſuſpected perſon, to be ſearched for tools and 
implements for coining ſuch copper monies : And if any 
ſuch tools or implements ſhall at any time be found hid 
or concealed in any place ſo ſearched, or be found in the 
cuſtody of any perſon whatſoever not employed in his 
majeſty's mint, nor having the ſame by ſome lawful au- 
thority ; it ſhall be lawful for any perſon whatſoever 
diſcovering the ſame, to ſeize ſuch tools or implements, 
and carry the ſame forthwith to a juſtice, who hal! 
cauſe the ſame to be ſecured and produced in evidence 
againſt any perſon who ſhall be proſecuted for any the 
offences aforeſaid in ſome court proper for the determi- 
nation thereof ; and after they ſhall have been produced 
in evidence, as well the ſame fo produced, as the other 
ſo ſeized and not produced in evidence, ſhall forthwith 
by order of the court, or by order of a juſtice if there ſhall 
be no trial, be defaced and deſtroyed, or otherwiſe diſ- 
poſed of as ſuch court or juſtice ſhall direct. 

13. If any perſon ſhall falſely forge or counterfeit any 
ſuch kind of coin of gold or ſilver, as is not the proper 
coin of this realm, nor permitted to be current within 
this realm; he, his procurers, aiders, and abettors ſhall 
be guilty of miſpriſion of high treafon. 14 Fl. c. 3. 

14. If any perſon ſhall bring falſe money into the realm, 
counterfeit to the money of England, knowing the ſame 
to be falſe, to merchandiſe or make payment, in deccit of 
the king and his people; he ſhall be guilty of high trealon, 
25 K. 3. H. 5. c. 2. 8 


Alſo, 
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Alto, if any perſon ſhall bring from the parts beyond 
me ſea, any forged and counterfeit money like to the gold 
or filver coin of foreign realms, current in payment within 
the king's realm by the king's ſufferance and conſent, 
knowing the ſame to be falſe and counterfeit, to the in- 
ent to utter or make payment of the ſame within this 
realm, by merchandizing or otherwiſe; he, his counſellors, 
progurers, aiders, and abettors ſhall be guilty of high 7 
fon. 1 & 2. P. & M. c. 11. / 2. 

Note; This muſt be brought from a foreign nation, 
and not from Ireland, or other place ſubject to the crown 
of England ;. becauſe the counterfeiting there, is puniſh- 
able by the laws of our king, as much as in England, 
1 Haw, 43. 

Sir Michacl Foſter obſerving upon theſe offences {and 
of the, offence above mentioned, of counterfeiting foreign 
current coin) ſays, proſecutions for importing money 
counterfeit to the ſimilitude of Engliſb coin have been 
jecy rare; and for the offences of counterfeiting foreign 
coin legitimated by proclamation, and of importing ſuch 
coin, there can be none, as things ſtand at preſent, till 
the crown ſhall be adviſed to legitimate ſome ſpecies of 
foreign coin. I know of none (ſays he) now current 

ang us that is legitimated, and moſt probably none 
will, For if the offences of counterfeiting and diminiſh- 
mg foreign coin, and of importing ſuch counterfeit and 
diminiſhed coin, which are great evils and daily growing, 
nere made more penal than they are at preſent, he ſays 
he knows of no goud end that could be anſwered by le- 
eitimating any ſpecies of it; on the other hand, there 
em to be great inconveniencies that would attend it. 


. 227. 


| be ſeized for the king's uſe; and every perſon in 
whoſe cuſtody ſuch preſs ſhall be found, ſhall forfeit 
5001, half to the king, and half to the informer, 7 & 
$I. c.19. /. 

And b 5 — IF. c. 26. No perſon, unleſs employed 
in the mint, ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend- 
ing of any puncheon, counter-puncheon, matrix, ſtamp, 
dye, pattern or mould, of ſteel, iron, ſil ver, or other me- 
tal, or of ſpaud, or fine founders earth, or ſand, or of 
ay other materials whatſoever, in or upon which there 
Vox. I, A a ſhall 


15. If any preſs for coinage, ſhall be found in the cuſ- Coining preſs and 
17 any perſon (other than the officers of the mint), tools, 
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mall be, or! be made or impreſſed, or which will mate 
or impreſs the figure, ſtamp, or reſemblance of both or 
either of the ſides or flats of any gold or ſilver coin, cur. 


rent within this kingdom; nor ſhall knowingly make or 


mend, or begin ot proceed to make or mend, or aff 
in the making or mending of any edger or edging tool, 
inftrument, or engine, not of common uſe in any trade, 


dut contrived for making of money round the edges with 


letters, grainings, or other marks or figures reſembling 
thoſe on the edges of money coined in the mint ; nov any 
prefs for coinage ; nor any cutting engine for cutting 
round blanks by force of a ſcrew, out of flatted bars ef 
gold, ftiver, or other metal; nor ſhall æhowingly buy ot 
fell, hide or conceal, or without lawful authority or ſuff- 
cient excufe for that purpoſe, knowingly have in his houſe, 
cuſtody, or poſſeſſion, any ſuch puncheon, counter-pun- 
cheon, matrix, ſtamp, dye, edger, cutting engine, or other 
tool or inſtrument before mentioned; on pain that ſuch 
perſon, his counfellors, procurers, aiders, and abettors, 
ſhall be pare high treaſon, /. 1. Proſecution to be 
in three months. f. 9. But by the 1 An. fl. 1. c. 9. f 2. 
The proſecution for offences by making or mending, or 
beginning or proceeding to make or mend any coining too! 
or inſtrument in the aboveſaid act prohibited, or by mark- 
ing of money round the edges with letters or grainings, 
be commenced at any time within ſix months. 
And if any perſon ſhall, without lawful authority, know- 
ingly convey, or affiſt im conveying out 'of the mint, any 
puncheon, counter-puncheon, matrix, dye, ſtamp, edyer, 
prefs or other tool, engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part of 
ſuch tool or inſtrument ; he, his counſellors, procur- 
ers, aiders, or abettors, {hall be guilty of high treaſon : 
8 HN. c. 26. .. 2. Profecution to be in three months, 


And if any puncheon, dye, ſtamp, edger, cutting en- 
gine, preſs, Aaſk, or other tool, inſtrument, or engine, 
uſed or deſigned for coining or counterfetting gold or ſilvet 
monies, or any part of ſuch tool or engine, ſhall be hid 
or concealed in any place, or found inthe houſe, cuſtody, 


or pofleffion of any perfon not employed in the mint, not 


having the ſame by fome lawful authority; any perſon 
whatſoever diſcovering the fame, may and fhall feize the 
fame, and carry them forthwith to ſome juſtice of the 
peace to be by him fecured, to be produced in evidence, 


againſt 
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— any perſon who ſh proſecuted for any ſuch 
nce. And after they have been produced in evidence, 
they ſhall forthwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath 
been no trial) be totally defaced and deſtroyed. 8 g IF. 
0. 26. LY 


de, 16. For the better preventing the clipping, diminiſhing, Se ling of 
th or impairing-the current coin, if any perſan ſhall buy or clippings, 


ſell, and knowingly have in his cuſtody or poſſeſſion, any 
clippings er filings of the current coin of this kingdom; 
te hal) farſeit the ſame, and'alſo 5001, half to the king, 
and half to the informer ; and ſhall be branded in the 
right cheek with the letter R; and be impriſoned till the 
payment of the 500 l. 6& 7 W. c. 17. 4. 


mitatiom of Spax;b bars or ingots, or ſtamp them in like 
neſs of the Spaniſb ſtamp, he ſhall forfeit the ſame, and 
alſo gool, half to the King, and half to the informer, 
b. . ag 3. 
And if any er, not being a trading goldſmith or 
Ls. iner of Mver, ſhall buy or bel any bullion or molten 
of klver, he ſhall be impriſaned fix months. 6 7. | 
00 And the warden of the company of goldſmiths, with 
K two of the court of aſſiſtants within the bills, and two ju- 
955 ices. elſewhere, may enter into the houſe, room, or 
workſhop of any perſon ſuſpected, and with the help of « 
- cauſtable may break open any door, box, trunk, cheſt, 
an cupboard, or cabinet, to ſearch for bullion ſuſpected to be 
zel, concealed 3 and if found, they ſhall ſeize the ſame, and 
out the perſon in whoſe poſſeſſion it ſhall be found: And the 
laid wardens, aſſiſtants, and conſtables, within the bills, 


of 
vr. ball carry him before the next juſtice, which juſtice, and 
n : de laid two juſtices elſewhere, may examine him; and 
ch if ke ſhall not prove by the oath of himſelf, or of a cre- 
üble witnels, that it is lawful filver, and was not current 
en» coin, nor. clippings thereof, he ſhall be committed ; and 
ine, an his trial he ſhall not prove the ſame by one witneſs, 
Iver & hall be impriſoned fix months. J. 8. 
hid And no perſon ſhall ſhip any molten filver or bullion, 
dy, vithout certificate from the court of the lord mayor and al- 
nor WI <ermen of Lengoa, and oath made before them by the owner 
ſon aud two witneſſes, that it is foreign bullion, and that no 
the WH part of it was the coin of this realm, or clippings thereof, 
ehe nor plate wrought within this kingdom; on pain that the 
ice, WI ane ſhall be forfeited, half to the king, and half to the 
inſt allicer or other perſon who ſhall ſeize the ſame. And the 
Aaz owner 


17. And if any ſhall caſt ingots or bars of ſilver, in Bullion. 
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king 


owner ſhall forfeit double the value thereof, half to the 
g, and half (with cofts) to him that 'ſhall ſue. And 
the captain or maſter of a ſhip (if it belong to a ſubject) 


permitting the ſame, ſhall :orfeit 200 l, to him who ſhall 
ſue; and if it is a king's ſhip, he ſhall moreover forfeit 


his employment. And if any officer of the cuſtoms ſhall 
grant a cocquet for exporting the ſame, before ſuch cer- 


Blanched copper 


and other baſe 
metal. 


tificate and entry thereof made; he ſhall forfeit 200 | and 
his office. And in caſe of ſeizure of ſuch bullion, or ac- 
tion brought for the forfeitures, the proof ſhall lie upon 
the owner ; and for want of proof it ſhall be forfeited 
7&@8W.c. rg. {-O, 7, 8,9. | 

And if any bullion is entred to be exported, other than 
in the name of the true owner or importer ; the exporter 
ſhall forfeit the fame, or the value thereof ; half to the 
king, and half to him who ſhall ſeize or diſcover the ſame, 
68 7 N. c. 17. f. 14. | 

18. And whereas ſeveral mixtures of metals have been 
invented in imitation of gold and filver, and blanched cop- 
per is principally made uſe of in imitation of filver, and 


ſeldom, if ever, for any honeſt or good purpoſe, it is en- 


acted, that if any perſon ſhall blanch copper for ſale, ot 
mix blanched copper with filver, or knowingly buy or {ell 
or offer to ſale blanched copper alone, or mixed with ſilver; 


or ſhall knowingly and fraudulently buy or ſell or offer to 


Paying coin 
under value. 


Ut'ering falſe 
money. 


ſale any malleable compoſition or mixture of metals or mi- 
nerals, which ſhall be heavier than filver, and look, and 
touch, and wear like ftandard gold, but be manifeſtly 
worſe than ſtandard ; he ſhall be guilty of felony, and 
ſhall ſuffer death as in caſe of felony. Proſecution te 
be in three months. 8&g V. c. 26. % 6, 9. 

i I — perſon ſhall take, receive, pay, or put off 
any counterfeit milled money, or any milled money what- 
ſoever unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
tion doth or ſhall import, or was coined or counterfeited 
for ; he ſhall be guilty of felony, and ſuffer death as in 
caſe of felony. Proſecution to be in three months. 8 U 
9 NM. c. 26. ſ. 6, 9. | 

20. If one perſon counterfeits, and by agreement be- 
fore the counterfeiting, another perſon is to take off and 
vent the counterfeit money, ſuch other is an aider and 
abettor, and conſequently a principal traitor (for in high 


treaſon there are no acceſlaries), 1 N. H. 214. 


4 If 
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the [f one perſon eounterfeits, and another (knowing that he 
\nd did/ſo) puts it off, but without any fuch previous agree- 
ect ment; ſuch other perſon ſeems to be all one with a re- 
hall ceiver of him, becauſe he maintains him. 1 H. H. 214. 
feit If one perſon counterfeits, and another perſon knows 
hall that he did ſo, and doth neither reccive, maintain, or 
er- abet him, but conceals his knowledge ; this is miſpriſion 
and of treaſon. 1 H. H. 214. 
ac- But, formerly, where it did appear, that the utterer 
pon of counterfeit money knew who counterfeited it, but barely 
ed. uttered it for his own benefit, altho' he knew it was coun- 
terfeit, yet it was only a cheat and miſdemeanor, punith- 
han able by fine and impriſonment (contrary to the opinion in 
rter Stanford and Dalton); but now by the ſtatute of 15 C. 2. 
the ©, 28. it is enacted, that whereas the uttering falſe money 


isa crime frequently committed all over the kingdom, and 
the offenders are not deterred, becauſe it is only a miſde- 
meanor, and the puniſhment generally ſmall, tho' there is 
reaſon to-belieye that the utterers are often the coiners, or 
in confederacy with them ; therefore, if any perſon ſhall 
tender in payment any counterfeit coin, knowing it to be 
ſo, he ſhall for the firſt offence ſuffer ſix months impriſon- 
ment, and find ſureties for his good behaviour for fix 
months longer ; for the ſecond offence, ſhall ſuffer two 
years impriſonment, and find ſureties for two years more ; 
and for the third offence, ſhall be guilty of felony with- 
out benefit of clergy. /. 2. 

And if any perſon ſhall tender in payment any counter- 
eit money (knowing it to be ſo), and ſhall either the ſame 
day, or within ten days after, knowingly tender other falſe 
money in payment, or at the time of ſuch tendring have 
more in his cuſtody ; he ſhall for the firſt offence ſuffer a 
jear's impriſonment, and find ſureties for his good beha- 
viour for two years more; and for the ſecond offence, 
ſhall be guilty of felony without benefit of clergy. / 3. 

Perſons guilty of the ſaid crimes ſhall be tried and con- 
victed in ſuch manner as is uſed againſt offenders for coun- 
terfeiting the coin: and the clerk of aſſize, or clerk of 
the peace, where the firſt conviction was had, ſhall certi- 
ty the ſame by a tranſcript in few words, containing the 
tenor of ſuch conviction (for which he ſhall have 2s d); 
and ſuch certificate being produced in court, ſhall be ſuf- 
hciznt proof of the former conviction. Proſecution to be 
in fix months. / 5, 9. | 

Note ; By this it ſhould ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch offenders; other- 
wiſe this direction to the clerk of the peace to certify the 
Aa 3 conviction 
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con viction is incongruous ; ſor he is not the proper perſon 
to certify what is done in another court, here he is not 
neceſſarily ſuppoſed to be preſent.: albeit no power is given 
to the ſeſſions by any expreſs words in this ſtatute to heat 
and determine ſuch offences. 
Having falfe mo- 21. If falſe or clipt money be found in a man's hands; 
ney in poſſeſhen, if he be ſuſpicious, he may be arreſted till he have found 
his warrant. 3 /. 18. Hoale's Pl. 21. 1 Haw. 43. 
PA: Sonny 22. Any perion to whom any ſilver money ſhall be ten- 
wot to be done dred, any piece whereof ſhall be di + Otherwiſe 
than by reaſonable wearing, or that by the ftamp, im- 
preſſion, colour, or weight thereof, he ſuſpett to be 
counterfeit, may cut, break, or deface ſuch piece: and if 
any piece ſo cut, broken, or defaced ſhall appear to be 
counterfeit, the perſon» tendring the fame fhall bear the 
lofs thereof ; but if the ſame ſhall be of due weight, and 
appear to be lawful money, the perſon that cut, broke, 
or defaced the ſame; ſhall receive the ſame at the rate it 
was coined for. And if any queſtion arife, whether the 
piece ſo cut be counterfeit, it ſhall be determined by the 
next juſtice of the peace, or chief magiſtrate in a corpo- 
ration. 9 & 10 W. c. 21. / 1. | 
And if any perton to whom any gold money ſhall be ten- 
dred, any piece or pieces whereof ſhall be diminiſhed 
otherwite than by reafonable wearing; or that by the 
ſtamp, impreſſion, colour, or weight thereof, he ſhall ſuſ- 
pect to be counterfeit ; may cut, break, or deface ſuch 
piece or pieces: And if any piece fo cut, broken, or de- 
faced fhall appear to be diminiſhed otherwiſe than by rea- 
ſonable wearing, or counterfeit ; the perſon tendring the 
ſame ſhall bear the loſs thereof: But if the ſame ſhall be of 
due weight, and appear to be lawful money; the perſon that 
cut, broke, or defaced: the ſame, ſhall receive the ſame at 
the rate it was coined for. And if any queſtion ſhall ariſe, 
whether the piece ſo cut be counterfeit. or diminiſhed in 
manner aforeſaid, it fhalt be determined by the mayor or 


other head officer in a corporation, and re by one 
juſtice inhabiting near where the tender was made. 13G. 3. 
Cs 71. 


And if any counterfeit or unlawfully diminiſhed money 
ſhall be produced in any court of juſtice, either in evi- 
dence or otherwiſe, the judge cauſe it to be cut in 
pieces in open court, or in the preſence of a juſtice of the 
peace, and then to be delivered to or for the perſon to 
whom it belongs. 8 g . c. 26. /. 5. 

Bail, 23. By the 3 Ed. I. c. 15. Perſons taken for falſe mo- 
ney are not bailable by juſtices of the peace. * 

* u 


on 


Coin. 

But they muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- 
mit the perſons accuſed. 1 H. H. 372. 

24. It is not neceſſary there 
caſes of counterfeiting the coin, as it is in other high 
treaſons 3 but perſons may be convicted according to the 
courſe of the common law, by one witneſs only. 1 H. 


H. 318, 928. 


25. Fhe judgment for high treaſon, relating to the Judgment. 


coin, is, to be drawn to the place of execution, and there 
hanged by the neck till he be dead. 2 Haw. 444. 

But it is generally provided by the ſeveral ſtatutes, that 
this ſhall work no corruption of blood, nor loſs of dower. 


26. Every perſon who ſhall apprehend any perſon who Reward for con- 
hath counterfeited any of the current ¶ gold or ſilver] coin —_ . 


of this realm; or that for lucre or gain hath clipped, 
waſhed, filed, or any way diminiſhed the ſame ; or hath 
altered ſhillings and fixpences to make them refemble gui- 
neas and half guineas, or halfpennies and farthings to 
make them look like ſhillings and fixpences ; or ſhall bring 
or cauſe to be brought into this on Ys any clipt, falſc, 
or counterfeit coin; and proſecute ſuch perſon to convic- 
tion: every ſuch perſon ſhall have a reward of 40l. In 
order to which, the judge ſhall give him under his hand, 
2 certificate certifying the conviction, and the county in 
which it was made, and that the offender was taken and 
proſecuted by ſuch perſon ; and if any diſpute ſhall ariſe 
between ſeveral perſons apprehending and proſecuting, the 
judge ſhall in the certificate appoint the reward to be paid 
amongſt them, in fuch proportion as he ſhall think rea- 
fonable. The faid certificate to be tendred to the ſheriff, 
who ſhall thereupon pay the fame without fee, within one 
month after ſuch tender and demand, on pain of forfeit- 
ing to the party double the fum, with treble coſts, The 
ſheriff to be repaid out of the treaſury. 6 & 7 N. c. 17. 
/. Þ 10, 11. 15& 166. 2. c. 28. f. 7. 

n like manner a reward of ro! ſhall be paid, for ap- 
prehending and convicting a counterfeiter of the copper 
money, 15 & 16G. 2. c. 28. / 


of c 


otherwiſe diminiſhing the [gold or ſilver] coin of this 


realm, and afterwards diſcover two or more perſons who 
have committed any of the ſaid crimes, ſo as two or more 
de convicted; he ſhall have the king's pardon, and if he 
is an apprentice, he ſhall be made a-freeman. 6 7 //. 
& 17, /. 12. | 
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Coin. 

In this clauſe at large in the ſtatute, is an inſtance ct 
that multiplicity of words, which is ſometimes ridicule 
in our laws; where it is ſaid, two or more perſon or perſons, 
and again, two or more of the perſen or perſons, 

Further; if any perſon being out of priſon, ſhall be 
uilty of altering ſixpences or ſhillings, to make them 
ook like half guineas or guineas ; or altering farthing; 
or halfpennies, to make them look like ſixpences or ſhil- 
lings ; or of counterfeiting braſs or copper halfpennics or 


farthings; or of uttering falſe money, and afterward; 


- diſcover two or more perſons who have committed any of 


Charg-s of pro- 
ſecuting. 


Without war- 
rants 


Commitment, 
| when, 


the ſaid crimes, ſo as two be convicted; he ſhall have the 
king's pardon. 15 C16 G. 2. c. 28. J. 8. 

28. The commiſſioners of the treaſury may ifſue a ſum 
not exceeding 6001 yearly, for the charges and expences 
of the officers and others employed in the proſecution of 
offences in counterfeiting, diminiſhing, : or otherwiſe con- 
cerning the current coin of this realm. 7 Arn. c. 24. f. 4. 
15 & 16G. 2. c. 28. /. 10. 


— — —— 


Commitment. 


Nciently there were more felons committed to gac 
without mittimus in writing, than were with it: 
ſuch were all the commitments by conſtables, watchmen, 


and private perſons arreſting for felony, and bringing to 
the common gaol, long before there were any jultices of 
the peace; and yet mittimus's are not of ſo ancient date 


even as they. 1 H. H. 610. 

But now, fince the habeas corpus act, a commitment in 
writing ſeems more neceſſary than it was in former times; 
otherwiſe the priſoner may be admitted to bail upon that 
act, whatſoever his offence may have been. 

When a ſtatute appoints impriſonment, but limits no 
time when, it is to be underſtood that he ſhall be impti- 


foned preſently. Dale. c. 170. 


Concerning which I will ſet forth, 


J Who may be committed, 
II. To what place. 
III. The form of the commitment. 


a an mA 4a 


fence, (which is not properly felony), or in making an aſ- 
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Commitment. 36x 


IV. Charges of the commitment. 

V. That the gaoler ſpall receive the priſoner. 
VI. Shall certify the commitment. 

VIl. Commitment diſcharged. 


- 
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J. Who may be committed. 


1. There is no doubt but that perſons apprehended for Perſons not 
effences which are not bailable, and alſo all. perſons who gang bal. 
neglect to offer bail for offences which are bailable, muſt 
be committed. 2 Haw. 116. | 

2. And it is ſaid, that whereſoever a juſtice is impowered Perſons guilty of 
by any ſtatute to bind a perſon over, or to cauſe him to temp. 
do a certain thing, and ſuch perſon being in his preſence 
ſhall refuſe to be bound, or to do ſuch thing, the juſtice may 
commit him to the gaol, to remain there till he ſhall com- 
ply. 2 Haw. 116. 

3. If a priſoner be brought before a juſtice, expreſsly perſons charged 
charged with felony upon oath, the juſtice cannot dif- with felony. 
charge him, but muſt bail or commit him. 2 H. H. 

21, | 
4. But if he be charged with ſuſpicion only of felony, perions charged 
jet if there be no felony at all proved to be committed, on ſuſpicion, 

or if the fact charged as a felony be in truth no felony in 

point of law, the juſtice may diſcharge him; as if a 

man be charged with felony for ſtcaling a parcel of the 

freehold, or tor carrying away what was delivered to him, 

and ſuch like, for which tho? there may be cauſe to bind 

him over as for a treſpaſs, the juſtice _ diſcharge him 

3s to felony, becauſe it is not felony. But if a man be 

killed by another, tho' it be by miſadventure, or ſelf de- 


fault upon a miniſter of juſtice in execution of his office 
(which is not at all felony), yet the juſtice ought not to 
diſcharge him, for he muſt undergo his trial for it ; and 
l he muſt be committed, or at leaſt bailed. 2 H. 
121. | | 
5. But commitment by the juſtices of the peace almoſt Perſons not pay- 
in all caſes (except for the peace, good behaviour, felony, ins their ne, 
or higher offences) is but to retain the party till he hath 
made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 
to de committed, but to be delivered preſently. Dale. 5 


. 170, | 
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362 : Commitment. 


I. To what place. 


To the tool. 1. By the 5 H. 4. c. 10. All felons ſhall be committed 
to the common gaol, and not elſewhere. | 

Houſe of cor- 2. But by the 6 G. c. 19. Vagrants and other crimi. 

rection. nals, offenders, and perſons charged with ſmall offences, 
may for ſuch offences, or for want of fureties, be com- 
mitted either to the common gaol, or houſe of correction, 
as the juſtices in their judgment ſha'] think proper, 

Stoeks, 3- And they may commit other offenders to the ſtocks, 
or other cuitody, by particular ſtatutes. 

Different county. »4, Generally, if a man commit felony in one county, 
and be arreſted tor the ſame in another county, he nal 
be committed to gaol in that county where he is taken, 
Dat. c. 170. | 
Vet if heeſcapes, and is taken on freſh ſuit, in another 
county, he may be carried back to the county where he 
was firſt taken. Dault. c. 170. 

Alſo by the 24 C. 2. c. 55. If a perſon is apprehended, 
upon a warrant indorſed, in another county, for an of- 
fence not bailable, or if he ſhall not there find bail, be 
ſhall be carried back into the firſt county, and be com- 
mitted (or if bailable, bailed) by the juſtices ia ſuch fit 
county, _ 


III. Form of the commitment. 


In whoſe name. . Tt muſt be in writing, either in the name of the 
king, and only teſted by the perſon who makes it, or it 
may be made by ſuch perſon in his own name, exprefling 
his office, or authority, and muſt be directed to the gaoler, 
or keeper of the priſon. 2 Haw. 119. [1 

Yet the mention of the name and authority of the juſ- 
tice (lord Hale ſays) in the beginning of the mittimus, is 
not always yr for the ſeal and ſubſcription of the 
juſtice to the mittimus, is ſufficient warrant to the gavler; 
for it may be ſupplied by averment, that it was done by 
the juſtice. 2 H. H. 122. 

The party's 2. It ſhould contain the name and furname of the party 

2 committed, if known ; if not known, then it may be ſut- 

ficient to deſcribe the perſon by his age, ſtature, com- 

plexion, colour of his hair, and the like, and to add that 

he refuſeth to tel} his name. 1 H. H. 577. 

Oath, 3. It is ſafe, but not neceſſary, to fer forth, that the 
party is charged upon oath. 2 Haw. 120. 


4. It 


4. It ought to contain the eauſe, as for treaſon, ar fe- Cauſe. 


ay, or ſuſpicion thereof; otherwiſe if it contain no cauſe 
x all, if the priſoner eſcape it is no offence at all ; where- 
gif the mittimus contained the cauſe, the eſcape were trea- 
þn or felony, tho” he were not guilty of the offence ; and 
herefore for the king's benefit, and that the priſaner may 
e the more ſafely kept, the mittimus ought to contain 
the cauſe. 2 Inft. 52. : . 

And hereupon it appeareth, that a warrant or mittimus 
o anfwer to ſuch things as ſhall be objected againſt him, 
s utterly againſt law. 2 If. 591. 

Alſo, it ought to contain the certainty of the cauſe z 
ud therefore if it be for felony, it ought not to be gene- 
ally for felony, but it muſt contain the ſpecial nature of 
de felony, briefly, as for felony for the death off ſuch an 
ne, or for 5g in breaking the houſe of ſuch an one ; and 
the reaſon is, becauſe it may appear to the judges of the 


king's bench, upon an habeas corpus, whether it be felony 


an not, 2 H. H. 122. | 

But the want hereof ſeems not to make the commit- 
nent abſolutely void, ſo as to ſubject the gaoler to a falſe 
mpriſonment ; but it lies in averment to excuſe the 
gaoler or officer, that the matter was for felony. 1 H. H. 


5. It muſt have an apt concluſion; as if it is for felo- 
u, to detain him till he be thence delivered by law, or 
by order of law, or by due courſe of law. 2 Haw. 120. 
H. H. 123. 

But if the conclufion be irregular, it doth not ſeem to 
naks the warrant void, but the law will reje& that which 
$ furpluſage, and the reft ſhall ſtand ; ſo that if the mat- 
tr aypear to be fuch, for which he is to remain in cuf- 
iy, or be bailed, he ſhall be bailed or committed as the 
ee requires, and not diſcharged, but the wrong conclu- 
ton ſhall be rejected. 1 H. L. 384. ä | 

It is alſo to be obſerved, that a commitment grounded 
a an act of parliament, ought to be conformable to the 
nethod preſcribed by it. As where the overſcers were 
committed: for refuſing to account, and the warrant con- 
cluded in the common form, until they be duly diſcharged 
cording to law, upon the return of an habeas. corpus the 
court held the commitment void, becauſe the warrant 
dugdt to have concluded, there to remain until he ſhall 
count, as the 43 El. c. 2. doth appoint. And a dif- 
rence is, Where a man is committed as a criminal, and 
where only for contumacy; in the firſt caſe, the com- 

| I | mitment 
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Place, 


Commitment. 
mitment muſt be, until diſcharged according to law; but 
in the latter, until he comply, 2 Haw. Not. 33. 

Where a ftatute appoints impriſonment, but limits ng 
time how long, in ſuch caſe the priſoner muſt remain at 
the diſcretion of the court, Dal. c. 170. 

6. It muſt be under ſeal ; and without this, the com- 
mitment is unlawful, the gaoler is liable to falſe impriſon. 
ment, and the wilful eſcape by the gaoler, or breach of 
priſon by the felon, makes no felony. 1 H. H. 583. 

But this muſt not be intended of a commitment by the 
ſeſſions, or other court of record ; for there the record it- 
ſelf, or the memorial thereof, which may at any time be 
entred of record, are a ſufficient warrant, without any 
warrant under ſeal. 1 H. H. 584. 

7. It ſhould alſo ſet forth the place at which it is made 
(that it may appear to be within the juriſdiction of the 
juſtice). 2 Haw. 119. | 

8. It muſt alſo have a certain date, of the year and 
day. 2 H. H. 123. | 


V. Charges of the commitment. 


By the 3 F. c. 10, Every perſon who ſhall be commit- 
ted to the common or uſual gaol, within any county or 
liberty, by any juſtice of the peace, for any offence or 


miſdemeanor, the ſaid perſon fo to be committed, having 


means or ability thereunto, ſhall bear his own reaſonable 


charges for ſo conveying or ſending him to the ſaid gaol, 
and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch gaol, and ſhall ſo guard him thither : And it 
any ſuch * ſo to be committed, ſhall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſuch julfice ſhall, by writing under his hand and ſeal, 
give warrant to the conſtable of the hundred, or conſtable 
of the townfhip where ſuch perſon ſhall be dwelling and 
inhabit, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
fell ſuch and ſo much of the goods and chattels of the ſaid 
perſon ſo to be committed, as by the diſcretion of the ſaid 
juſtice ſhall ſatisfy and pay the charges of ſuch his convey- 
ing and ſending to the faig gaol, the appraiſement to be 
made by four of the honeſt inhabitants of the pariſh where 
ſuch goods ſhall be; the overplus to be delivered to the 
party, 


And 


Commitment. 

but And by the ſtatute of, the 27 G. 2. c. 3. When any 

xerſon, not having goods or money in the county where 
s no be is taken, ſufficient to bear the charges of himſelf and 
in at of thoſe who convey him, is committed to gaol, or ts 

the houſe of correction, by warrant from a juſtice, then 
om- (a application by the conſtable or other officer who con- 
lon- eyed him, to any juſtice for ſuch county or place; [ſuch 
of juſtice] ſhall upon oath examine into and aſcertain the 
reaſonable expences, and ſhall without fee by his warrant 
the WW order the treaſurer to pay the ſame, But in Middiſer, the 
| it- be ſhall be paid by the overſeers of the poor of the pa- 


ebe ih where the perſon was apprehended. Pine 
any Note; By the habeas corpus act, the charges of convey- 
ing an offender is limited not to exceed 12d a mile 
ade WW which may be an argument for allowing as much in this 
the Wl caſe, eſpecially as ſecurity is to be given before a man is 


removed on that act by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe not 
lo ont ws | 1 20 


and 


V. Gaoler ſhall receive the priſoner. 


If the gaoler ſhall refuſe to receive a felon, or take any 
thing for receiving him, he ſhall be puniſhed for the ſame, 
by the juſtices of gaol delivery. 4 Ed. 3. c. 10. Dat. 
& 170, ' 

But if a man be committed for felony, and the gaoler 
vill not receive him, the conſtable muſt bring him back 
to the town where he was taken; and that town ſhall be 
charged with the keeping of him, until the next gaol de- 
livery : or the perſon that arreſted him, may in ſuch caſe 
keep the priſoner in his own houſe, as it ſeemeth. Dalt. 
„ 170. 

But in other caſes it ſeems, that regularly no one can 
jultify the detaining a priſoner in cuſtody out of the com- 


non gaol, unleſs there be ſome particular reaſon for ſo do- 
bt ing; as if the party be ſo dangerouſly ſick, that it would 
y apparently hazard his life to ſend him to the gaol, or there 
p be evident danger of a reſcaus from rebels, or the like. 


1 Haw. 118. 


VI. The gaoler ball certify the commitment. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify 
J te commitment to the next gaol delivery. 
VII. Com- 


* 
— 


ſaid county, the 


VII. Commitment diſcharged. 


It ſeoms that a perſon legally committed for a crime, 
certainly appearing to have been done by ſome one or 
other, cannot be lawfully diſcharged by any one but the 
king, till he be acquitted on bis trial, or have an igneru- 


m found by the grand jury, or none to proſecute him on 


a proclamation for that purpoſe by the juſtices of gaol de- 
tivery. But if a perfon be committed on à bare ſuſpicion, 
without an indictment for a ſuppoſed crime, where after. 
wards it appears that there was none, as for the murder of 
a perſon thought to be dead, who afterwards is found to be 
alive; it hath been holden, that he may be ſafely diſmiſſed 
without any farther proceeding, for that he who ſuffers him 
eſcape is properly ounifhable only es un accefſary to his 
ſuppoſed offence; and it is impoſſible that there ſhould be 
an acceſfary, where there can be no principal; and it 
would be hard to puniſh one for a contempt, in diſregard- 
ing a commitment founded on a ſuſpicion, appearing in ſo 


unconteſted a manner to be groundleſs. 2 Haw. 121. 


Mittimus for felony. 


Weſtmorland. P. ire, &. one of the juſtices of our 

+ lord the king, aſſigned to keep the pra 
in the ſaid county, and alſe ts hear and determine divers fe- 
les, treſpaſſer, and 0 miſdemeanors in the faid cmty 
emitted; To the keeper of the gaol of eur ſand lord the 
ting at in the faid county, or to tis deputy there, an 
to each of them, greeting. Whereas A. O. late of ——— 
in the ſad county, labourer, hath been arrefled by the conflatte 
5 in the ſaid county, for ſuſpicion of a felony by him, 
as it is ſaid, committed, in /lealing a black mare, of the value 
of 405, the property of A. P. of in the ſaid cnty, 
jeman: Therefore on the behalf of our faid lord the ling, ! 
commend you and each of you, that you or ane of you receive the 


faid A. O. rao your cuftody in the ſaid gavl, there to man 


till he be delivered from your cuſtody by the law and cuſtan f 
England. Given under my hand and ſeal at —— i t 

day of ——— in the ——— year of 
the reign of our ſaid lord ————, f 1 


Another, 
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Commitment. 


Weſtmortand, J P. cſſuire, &c. To the keeper of the com- 
| © mon gaol at in the ſaid county, 
to bis deputy there: Theſe are in his majeſly's name to charge 
md command you, that you receive into your ſaid gaol, f 
A. O. late of ———— in the ſaid county, yeoman, 
um by A. C. conflable of n the ſaid county, and 
h him brought before me for ſufpicion of felony, that is to ſay, 
fi fleatr And that you ſafely keep the ſaid A. 8. 
"your ſard gaol, until the next general gaol delivery for the 
ſad crrnty [if he be not bailable; or if bailable, then thus] 
oi! he ſhall thence be delivered by due courſe of law. And 
thre fail you not, &c. 


Another, 


Weſtmorland. J P. efquire, &c. To the keeper of — 

I ſend you hercwithal the body of A. O. 
late of in the ſaid county, labourer, brought before me 
ths preſent day, and charged with the felonious taking and 
arrying away forty ſheep, ihe property of _ which alſo 
bath confeſſed upon his examination before me [by which he 
is not baiiable] : Therefore theſe are on the behalf of our ſaid 
rd the king to command you, that immediately you receive the 
ſad A, O. and him ſafely keep in your ſaid gaol, until he be 
thence delivered by the due order of law. Hereof fail you not, 
& y7u will anſwer for your h at your peril, Giues un- 
Gr my hand and ſeal at c. 


Or thus, in the king's name. 


Weſtmorland. EORGE the third by the grace of 

"* | Gad, of Great Britain, France, and 
lreland, king, defender of the ' faith, and ſo forth: To the keeper 
if aur gaol at — in our fard county of W. or to this deputy, 
peting : Whereas A. O. date of in cur ſaid county, 
man, is arrg/ted for ſuſpicion of felony, by bim, as it is ſaid, 
wnmitted, in feloniouſly taking and carrying away 
tle value of — the property of e therefore 


mand you, aud each of you, that hau 'recerve bim the ſaid 
A. O. into your cuſtody in cur faid gavl, or that one of you do 
nceive lam, there to remain till he be delivered from your cu- 
lach, according to the law .of our kingdim of England. Mit- 
af J. P. eſuire, one of the juſtices aſſigned to keep the peace 
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mon py book of common prayer; o 


Commitment. 
in our ſaid county, and alſo to hear and determine divers fil. 
nies, treſpaſſes, and other miſdemeanors in our ſaid ccunty com- 
mitted, at in the ſaid county, the day of —— 
in the ——— year of our reign. | 


Form of a warrant of commitment in general. 


'V | ee 142 

Weſtmorland. J P. efquire, one of the juſtices of our lird 
| . | „ the king, aſſigned to keep the peace within 
the ſaid county, To the conſtable of in the ſaid county, 
and to the keeper of at = in the ſaid county, 

. Theſe are to command you the ſaid conſtable, in his majeſty; 
name, forthwith to convey and deliver into the cuſtody of the 
ſaid keeper of the ſaid —— the body of A. O. charged be- 
fore me with (here ſpecify the offence. ] And you the ſaid 
keeper are hereby required to receive the ſaid A. O. ints your 
cuſtody in the ſaid and him there ſafely to keep, &c. 
Given under my hand and ſeal, the — 
the hear of the reign of his ſaid majeſty. king George 
the third. | | 


_—— ——f— * * 
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Common pꝛaper. 


Impugners of I. IMpugners of the form of worſhip in the church of 
the book of | I England, eſtabliſhed by law, and contained in the 
Fl the 39 articles; of the rites 
and ceremonies of the church; and of epiſcopal govern- 
ment; ſhall be excommunicated ip/o facto, and not reſtored 
but by the biſhop or archbiſhop on their repentance. Can, 


55 6, 7. 
Miniſters dero- 2. it any parſon, vicar, or other miniſter, that ought ts 
gating from the uſe the common prayer, or to miniſter the ſacraments, ſhall 
3 refuſe to do the ſame, or (wilfully ſtanding in the ſame) 
TY ſhall uſe any other form, or ſhall ſpeak any thing in dero- 
gation of the ſame book or of any thing therein contained; 
de ſhall, on conviction, for the firſt offence forfeit to the 
king one year's profit of all his ſpiritual promotions, and 
be impriſoned for fix months; for the ſecond offence, ſhall 
be deprived of all his ſpiritual promotions, and be impri- 
"> ſoned for a year; and for the third offence, ſhall be depri- 
ved of all his ſpiritual promotions, and be impriſoned 41 
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Common p2ayer. 


ing life. And if he has no ſpiritual promotion, he ſhall 
for the firſt offence be impriſoned for a year; and for the 


ſecond offence, during life. 1 El. c. 2. ,. 4—8. 

But this ſhall not reſtrain the ſpiritual court, from pro- 
deeding againſt theſe offenders; and they may be deprived 
by the ſaid court, according to the courſe of the ſpiritual 
law, for the firſt offence. id. ſ. 16, 23. 1 Haw. 9. 

3. If any perſon whatſoever hall in plays, ſongs, or by 


ſame book, or Any thing therein contained; or ſhall by 
open fact cauſe or procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 
other form, or ſhall interrupt or let any miniſter to ſay the 
lud common prayer; he ſhall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (which if not 
paid in 6 weeks after conviction, he ſhall ſuffer 6 months 
impriſonment for the firſt offence, and 12 months for the 
ſecond ;) and for the third offence ſhall forfeit all his goods 
and chattels, and be impriſoned during life, 1 El. c. 2. 
/. 9, 10, 11, 12, 13, 29. 


4. Where an incumbent reſides upon his living, and Reſident intum- 


keeps a curate, the incumbent himſelf (not having lawful bent to read the 
common prayer 


a month openly and publickly read the common prayer, 
and (if there be occaſion) adminiſter the ſacraments, and 
ether rites of the church; on pain of 51 to the poor, on 
conviction by confeſſion, or oath of two witneſſes, before 
two juſtices ; and in default of payment in ten days, the 
lame to be levied by the churchwardens or overſeers by di- 
treſs and ſale, by warrant of ſuch juſtices. 13 & 14 C. 


a c. 4. fe 7. ; 


impediment to be allowed by the biſhop) ſhall at leaſt once 


ms 


Confeſſion, 


ONFESSION is twofold, either expreſſed or im- 
lied. 

3 confeſſion is, where a perſon directly confeſſes 
the crime with which he is charged; which is the higheſt 
conviction that can be. 2 Hew. 333 

But it is uſual for the court, eſpecially if it be out of 
clergy, ß 

o. I. 
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370 Confetſion. 
his trial, and not preſently to record his confeſſion, but 
to admit him to plead. 2 H. H. 225. 
An implied confeſſton is, where a defendant in a cafe not 
capital, doth not directly own himſelf guilty, but in 2 | 
manner admits it by yielding to the king's mercy, and de- 
ſiring to ſubmit to a ſmall fine; which ſubmiſſion the court 
may accept of if they think fit, without putting him to a 
direct confeſſion. 2 Haw. 333: | 
It feems that the confeſſion of the defendant taken upon | 
an examination before jaſtices of the peace, or in diſcourſe | 
with private perfons; may be given in evidence againſt | 
the party confeſſing, but not againſt others. 2. Haw. 429, | 
All thoſe who on their examination own themſelves | 
guilty of a felony alledged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, feem to be 
excluded from bail; for bail is only proper where it ſtands 
indifferent whether the party be guilty or innocent, 
2 Haw. 97. 15 3 
Conies, See. Game. 
Conjuration. Ste ¶Mitchcratt. 


- ; th 2 
A * * 8 * — 


Conſpiracy, 


„ | : 


II. How puniſhable. 7 
I. Mat it is. | , 
I 


By the common 1. UD the common law there can be no doubt, but that 
_ all confederates whatſoever, wrongfully to preju- | 
dice a third perſon, are highly criminal ; as where divers 
perſons contederate together by indirect means to impo- 
veriſh a third perſon, or falſly and maliciouſly to charge a 
man with being the reputed father of a baſtard child, or to P 
niaintain one another in any matter whether it be true or 
falſe. 1 Haw. 190, 5 
By ftatute. 2. And conſpiracy by ſtatute is as follows: Confprrater! | 


are they, that do confederate or bind themſelvrs by oath, covt- 1 
nant, or other alliance, that every of them fhall aid and bear * 
the other falſly and maliciouſly to indict,, or cauſe to indicl, , n 


falſly ts iwie or maintain pleas; and fuch as retain men in tht p 
country, with liveries or fets ts maintain their malicious enter- 


prijes; 


Conſpiracy. 

riſes; and this extendeth as well to the takers, as to the givers : 
fnd flewards and bailiffs of great lords, who by their office or 
prver, undertake to bear or maintuin guarrels, pleas, or de- 
bates, that concern other parties than ſuch as touch the eſtate of 
their lords or 7 — 3E. 1. ff. 2. 

From this definition of conſpirators, it ſeems clearly to 
follow, contr:ry to the opinion of Lord Cole, that not 
only thoſe who actually cauſe an innocent man to be in- 
dicted,. and alſo to be tried upon the indictment, where- 
upon he is lawfully acquitted, are properly conſpirators, 
but that thoſe alſo are guilty of this offence, who barely 
conſpire to indict a man falfly and maliciouſly, whether 
they do any act in proſecution of ſuch conſpiracy or not. 
1 Haw. 189. L. Raym. 1169. 

But an ation will not lie for the conſpiracy, unleſs it 
be put in execution; fur in ſuch caſe, the damage is the 
ground of the action. L. Raym. 378. 

Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, with- 
in the purport of it; from whence it follows, that if all 
the defendants who are proſecuted for ſuch a conſpiracy be 
xquitted but one, the acquittal of the reſt, is the acquittal 
of that one alſo: And upon the ſame ground it hath been 
holden, that no ſuch proſecution is maintainable againſt 
t huſband and wife only, becauſe they are eſteemed but as 
one perſon in law: But it is certain, that an action on 
the caſe, in the nature of a confpiracy, may be brought 
zanſt one only: Alſo, it hath been reſolved, that if ſuch 
a action be brought againſt ſeveral perſons, and all but 
me be acquitted, yet judgment may be given againſt that 
one only, 1 Faw. 192. 

In the caſe of X. againſt Cope and others, H. 5 G. The 
huſband, and wife, and ſervants were indicted for a con- 
piracy to ruin the trade of the proſecutor, who was che 
ting's card- maker. Fhe evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's 
wprentices, to put greaſe into the paſte, which had 
ſoiled the cards, But there was no account given, that 
erer more than one at a time was preſent, tho' it was 
proved they had all given money in their turns, It was 
odjected, that this could not be a conſpiracy; for ſeveral 
perſons might do the ſame thing, without having any 
"evious communication with each other. But it was 
led, that the defendants being all of a family, and con- 
trned in making of cards, it would amount to evidence 
a conſpiracy, Str. 144- 
Bb 2 In 


371 


Conſpiracy. 

In the caſe of K. againſt Kinnerſley and Moore, T. 5 C. 
An information was brought, ſetting forth that the defen. 
dants being evil diſpoſed perſons, in order to extort mo- 
ney from my lord Sunderland, did conſpire together to 
charge my lord with endeavouring to commit ſodomy with 
the ſaid Moore, The defendant Xinnerſiey only appears, 
and pleads to iſſue, and is found guilty, And now ex. 
ception was taken in arreſt of judgment, that to every 
conſpiracy there muſt be two perſons at leaſt, whereas 
here is only one brought in and found guilty, and the 
other poſſibly. may be acquitted. But it was anſwered, 
that this is arguing from what has not happened, and pro- 
bably never will; he tho' Moore may have an opportunity 
to acquit himſelf, and is not concluded by the verdict as 
Kinnevſley is, yet as the matter now ſtands, Moore himſelf 
is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 
the trial of the other. And a caſe was quoted, where 
ſeverals were indicted for a riot, with many others, and two 
only were found guilty; and it was objected, that there 
muſt be three to make a riot ; but upon the words, with 
many others, judgment was given againſt the defendants, 
And the court over-ruled the exception, And the 
defendant had ſentence. And in the Eaſter term fol- 
lowing, Moore alſo was convicted, and had judgment, 
Str. 193. 

And, E. 18 G. 2. X. againſt Eli. Niccols. She was 
indicted for conſpiring with Tho. Bygrave, unjuſtly to 
charge William Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it 
upon him. Niccols only came in, and pleaded not guilty, 
And the jury found that ſhe was guilty, but that Bygrave 


died before the indictment was preferred. Exception was 


taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted, But the court oyer-ruled 
this, on the authority of Kinnerſley's caſe, in which caſe 
there was a poſſibility of contradictory verdicts, which 
here cannot be. Str. 1227. 


II. Hew puniſhed. 


1. It is clear, that thoſe who are convicted of conſpi- 
racy at the ſuit of the party, ſhall have judgment of fine 
and impriſonment, and to render the plaintiff his damages 
1 Haw. 193. | 2 9 9 

2. Alk 


Conſpiracy. 


2. Alſo it is certain, that he who is convicted at the 
ſuit of the king, of a conſpiracy to accuſe another of a mat- 
ter which may touch his life, ſhall have judgment that he 
ſhall loſe the freedom and franchiſe of the law (whereby 
he is diſabled from being put upon any jury, or to 
be ſworn as a witneſs, or even to appear in perſon in any 
of the king's courts,) and alſo that his houſes, lands 
and goods ſhall be ſeized into the king's hands, and his 
houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned. And this is commonly called 
villainaus judgment, and is given by the common law, 
and not by any ſtatute, and is ſaid generally in ſome books 
to be the proper judgment upon every conviction of 
conſpiracy at the ſuit of the king, without any reſtriction 
to ſuch as endangered the life of the party ; but this 
point doth not ſeem to be any where ſettled. 1 Haw. 


being no inſtance of it ſince the reign of Edward the 
dird Burrow. Mansfield. 996, 1027. 

In the caſe of Kinner/ley and More above mentioned, 
Kinnerſley was ſentenced to be fined 5001, to ſuffer a year's 
mpriſonment, and to find ſureties for his good behaviour 
for ſeven years. Moore was ſentenced to ſtand in the pil- 
lory, ſuffer a year's impriſonment, and to find ſureties in 
the like manner for ſeven years. Str. 196. 

T. 2 G. 3. X. and Riſpal. An indictment was found 
at the ſeffions, againſt the defendant and two others, for 
a conſpiracy. The indictment ſet forth, that the defen- 
dants, wickedly and maliciouſly deviſing and intending 
unjuſtly to vex and aggrieve one John Chilton, and to de- 
prive him of his good name, fame, credit, and reputation, 
wickedly and unlawfully did among themſelves conſpire, 
combine, "Confederate, and agree, falſly and without any 
reaſonable/ or probable cauſe, to charge and accuſe the 
ad "fohn Chilton, that he the ſaid John Chilten had then 
lately before taken out of a bag, a quantity of human 
hair, of the goods and chattels of the ſaid Riſpal. On 
the inditment being removed by certiorari, it was moved 
in arreſt of judgment, upon two objections: Firſt, for 
that an indictment for ſuch a conſpiracy as this is, doth 
not lie before the ſeffions : Secondly, becauſe the fact 
which the defendant conſpired to charge the proſecutor 
with, is no offence. Ir is only an indictment for wick- 
edly and unlawfully conſpiring falſly to accuſe Fohn Chil- 
in of taking hair out of a bag, without alledging it to 
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Conſytracy. 


be an unlawful or felonious taking. But the court were 
of opinion, that te juſtices of the peace had juriſdiction 
in the preſent caſe; a conſpiracy being a treſpais, and 
tending to a breach of the peace: And they held that the 
indictment was well laid; and that the giſt of the offence 


is the unlawful conſpiring to injure the man by this talſe 


Antiauity of 
conftavles in g- 
neral. 


charge. Burrow. Hanf. 1320. 


Condable. 


IHE office of a conſtable, in executing of warrants, 
is treated of under the titles Arreſt, and War 
ranit; and in like manner the other particulars of his 


duty may be found under the reſpective titles throughout 


the book; this title treating only of the office of a con- 
{able-in general. 


1. Of the antiquity and original of conflables. 

I. Who hall be a conſtable. | 

III. How chojen and ſworn. 

TV. His power as a conſervator of the peace. 

V. His duiy as a ſubordinate officer to juſtices of th? 
peace. 

His indemiity and protection in his office, 

Vl. Concerning the expences of his office. 

III. Concerning bis account and removal from bis 


office. 


1. Of the antiquity and original of conſtables. 


1. The ſundry. names of high conſtables, or conſtables 
of lathes, rapes, wapentakes, hundreds, and franchi!s; 
and the divers names alſo of petty conftables, tythingmen, 
borſholders, boroheads, headborows, chief pladges, and 
ſuch other (if there be any) that bear office in towns, 
pariſhes, hamlets, tythings, or borows, are all in ne 

3 ut 


Con8able. 


but two, that is to ſay, gonfgables and bor. . Lamb. 
Conſt. 


This word conjtable hath afforded matter of much diſqui- 


ſition to the learned. It is evidently a compound; but 
from what two original words it hath ſprung, hath been 


variouſly conjectured, Hiſtory traceth it from its arrival 


in England, backwards through France, and Germany, and 
Greece, to the imperial feat at Con/fantmeple in the days of 
Conflantine the Great. From whence we aſcend farther ſtill 
towards the eaſt, where we find the word cane or cune in 
Pal:/tine, which fignitied in the times of the old teſtament 
a ſtability, ſtrength, or ſtay. Of which word there ſeem 
to be ſome traces in the mon name of Laocoon at Troy; 
and more eſpecially of this ſawe Rn who was him- 
ſelf of ociental extraction, having ſprung from Dardania, 
2 country of the upper Maefia, and was ſaid by his flat- 
terers to have been deſcended from Dardanus and the 
Trojans. And perhaps this appellation of the emperor 
might give occaſion to the adopting of the word into the 
Roman language at that time, For it was then that the 
word count (the genuine offspring of cine or cane) firſt be- 
came a name of dignity, and from thence travelled weſt- 
wards (with a little variation according to the genius of 
each language) throughout the provinces, Amongſt the 
Saxons, the word was 4oning or kyninge, from whence un- 


doubtedly we receive our Engliſh word king. Again, the 


word Hole, falle, ftafle, fable, by an ealy tranſmutation of 
thoſe letters frequent in almoſt all languages (and which 
ſeemeth the other conſtituent of the word conffable) is like- 
wiſe common to-thoſe languages of the middle ages, and 
lignifieth a ſtanding place, diviſion, or department, called 
by the Romans flatio; and all of them probably from the 
ſame origin with the Latin fs, and the ancient Greet 
word raw. So that, according to this etymology, the word 
conflable will properly ſignify the ſtability or ſtay of the 
place, or the ſtrong man of the divifion. The German 
word is conneftafle ; the French conneftable, the Italian cone- 
flabile ; the Spaniſh condeflable, from the word conde which 
they uſe for count, All which ſeem to be comprehended 
in the imperial denominations of the Conflantine family, 
ſuch as Conflans, Conſtantius, Conſtantinus, Gonftantia, Con- 
flantina, Conflantianus, Conftantinactus, and the like. 

As touching ber/holders (which is the other general name, 
and doth contain within it the meaning of tything-men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon borge, borrow or borhe, a 
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Conſtable. 


pledge, and alder, the elder, chief, or head; and berſb- 
aalder in one word doth mean the chief or head of the 
ſureties or pledges. For the underſtanding whereof, it is 
to be remembered, that by the ancient laws of this realm 
(before the coming in of king Willium the conqueror) it 
was ordained for * more ſure keeping of the peace, and 
for the better repreſſing of thieves and robbers, that all 
free-born men ſhould caft themſelves into ſeveral com- 
panies, by ten in each company; and that every of thoſe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows: ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
reſt of the ten ſhould be amerced, if he of their company 
that did the harm ſhould fly, and were not forthcoming 
to anſwer to that wherewith he ſhould be charged. 
And for this cauſe, the companies are yet in ſome places 
of England called boroes, of the ſaid word borge, borrow, or 
borhze, ſignifying a pledge or ſurety; and in other places 
they are called tythings, becauſe they contain (as hath been 
ſaid) the number of ten men with their families, And 
even as ten times ten do make an hundred, ſo becauſe it 
was then alſo appointed that ten of theſe companies ſhould 
at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was and 

is called a hundred. Furthermore, it was then alſo 
ordained, that if any man were of ſo evil credit, that he 
could not get himſelf to be reccived into one of theſe tyth- 
ings or boroes, then he ſhould be ſhut up in priſon, as 2 
man unworthy to live at liberty F men abroad. 
Now whereas every of theſe tythings or boroes did uſe to 
make choice of one man amongſt themſelves, to ſpeak 
and to do, in the name of them all; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we now call borſholder), in other 
places the borohead, or headborow, and in ſome other 
places the chief pledge, which laſt name doth plainly ex- 
pound the other three that are next before it; for head 
or elder of the boroes, and chief of the pledges are al! 
one; and in ſome ſhires, where every third borough hath 
2 conſtable, there the officers of the other two are called 
thirdborows. And in theſe tythings, or boroes, ſundry 
good orders were obſerved; and amongſt others, firſt, that 
every man of the age of 12 years ſhould be {worn to the 
king: Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 
ſuch ſuretiſhip and pledge as is aforeſaid; Thirdly, tha! 
i EY 4 Il: 
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Hany of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges: Again, that no man might remove out. 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf: Laſtly, that every of theſe 
pledges ſhould yearly be preſented and brought forth by. 
their chief pledge, at a general aſſembly for that purpoſe,. 
which we yet in remembrance thereof do call the view of 
frankpledge, or the leet court, Lamb. Conſt. Hoe 

Some ſmall ſhadow of which antiquity we ſeem ſtill to 
retain in a common phraſe in drinking, when a man ſays 
to another that he will pledge him; which is ſaid to have 
begun when the Danes tyrannized in this land; and the 
meaning was, to exhort the perſon to drink freely, for 
that the other would be ſurety to him that no one {ould 
do him any bodily harm whilſt he was drinking. 

Alſo we do till retain the word borrow as a verb in 
our language, ſignifying to take money upon a pledge or 
ſurety. 
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2. By the ſtatute of Vincheſter, In every hundred and Antiquity o 


franchiſe two conſtables ſhall be choſen to make the view of ar- 
mur; and they ſhall preſent defaults of armour, and of ſuits 
if towns, and of highways, and ſuch as lodge flrangers in 
uplandiſh towns, for whom they will not anſwer. 13 Ed. 1. 
t. 2, e. 6. : 

Arid from hence lord Coke, and others, will have it, 
that high conſtables are no ancienter than this ſtatute : But 
Mr. Hawkins, (agreeably with Lambard, Dalton, and other 
authorities) ſays, that it ſeems to be the better opinion, 
that -both conſtables of hundreds, which are commonly. 
alted high conſtables, and alſo conſtables of tythings, 
which are at this day commonly called petty conſtables, 
or tythingmen, were by the common law, and not firſt 
ordained Ly he faid ſtatute of Mincheſter; for that ſtatute 
doth not ſay, that there ſhall be ſuch officers conſtituted, 
but clearly ſeems to ſuppoſe that there were ſuch before 
the making of it. 2 Haw. 61. ; 

In ſhort, the truth of the matter ſeems to be this: The 
far greateſt part of the buſineſs of high conftables, at this 
day, is not at all appropriated to them, as high conſtables; 
but only as officers to execute the precepts of the juſtices 
of the peace, which any other perſon may do as well as 
they. The original and proper authority of an high con- 
ſtable, as ſuch, ſeems to be the very ſame and no other, 
within his hundred, as that of the petty conſtable within 
lis vill; and therein, moſt probably, he is coeval with the 


petty 


high conſtable, 
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petty conſtable. The other uſual branches of his office, 
ſuch as the ſurveying of bridges, the iſſuing precey 
concerning the appointing of overſeers of the poor, (ur- 
veyars of che highways, aſſeſſors and collectors of the 
land tax and window duties, and in like manner the view- 
ing of armour by the above mentioned ftatute, arc in him, 
not ef neceſſity, but as matter of convenience, and it is 
diſcretionary in the juſtices whom they will appoint to be 
their officers in theſe caſes; others have been ſuperadded to 
their office, for the like reaſon of convenience, by ſundry 
acts af parliament, ſuch as the iſſuing precepts for the 
licenſing of aleheuſes, for levying county rates, and for 
returning liſts of jurors; for that one perſon can do all 
the ſame much eaſier and cheaper than ſo many diftercnt 
perſons. 


Il. Abo ſball be a conſtable. 


1. It hath been ſaid, that a cuſtom in a town, that the 
inhabitants ſhall ſerve the office of conftable by turns, ac- 
cording to the ſituation of their ſeveral houſes, is not good; 
for that, by ſuch a courſe, it may come to a woman's turn 
to be a conſtable, as inhabitant of one of thoſe houſes; yet 
we find ſuch cuſtoms allowed to be good in latter books; 
and it ſeems, that the conſequence of the reaſoning above 
mentioned may well be denied, ſince a woman in ſuch caſe 
may procure another to ſerve for her. 2 Haw. 63. 

2. Alſo it ſeems; that a practiſing phyſician, being 
choſen conftable in purſuance of ſuch cuſtom, has no re- 
medy for his diſcharge; for that there are no precedents 
of this kind, and his calling is private. 2 Haw. 63. 

But by the 32 H. 8. c. 40. The preſident, commons, 
and :fellows of the faculty of phyſick in Londen, {hall not 
be choſen conſtables. 

3. And by the 5 H. 8. c. 6. and 18 G. 2. c. 15. Sut- 

ns in London ſhall be freed and exempted from the of- 

e of conſtable. 

In the caſe of K. and Pond, M. 5 G. On an indictment 
againſt Pond, a ſurgeon, for refuſing to be conſtable, it 


was moved to the attorney general that a noli proſequ 


might be granted, for that by the 5 H. 8. c. 6. (and by 
the 32 H. 8. c. 40. for the incorporating of barbers and 
ſurgeons, which incorporation was diſſolved by the above 
act of 18 G. 2.) all perſons of the corporation of ſur- 


geons within Landau are exempt; aud tho' it hath 4 
| Ci 
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eld that phyſicians are not exempt, yet by the equity af 
thoſe ſtatutes, and by the cuſtom of the realm, al ſur- 
eons have been allowed the fame privilege: and therefore 
al proſegui was allowed, unleſs cauſe thewn. And no 
cauſe was thewed, the reporter ſays, that ever he heard 
of, Gomyns. 312. : N 
4. By the 6 N. c. 4. Apothecaries in Londen, and Apotheaaries, 
vithin ſeveral miles thereof, being tree of the company of 
pothecaries.; and alſo thoſe in the country who have 
ſerved ſe ven years apprenticeſhip, {hall be exempted from 
the office of conſtable, 
5. Alſo it ſeems certain, that if a ſworn attorney, or Attornies, 
«ther officer, of the courts at H:/tminfler, be choſen into 
this office, he may have a writ of privilege for his diſ- 
charge, by reaſon of his neceſſary attendance in thoſe: . 
courts: and it hath been reſolved, that ſuch officers ſhall 
have this privilege, not only where there is no ſpecial - 
cuſtom concerning the election of conſtables, but alſo 
where they are choſen by a particular cuftom, in reſpect 
o their eſtates, or otherwiſe; for that no ſuch cuſtom 
hall de intended to be mere ancient than the uſages of 
thoſe courts, and therefore ſhall give way to them. 2 Ha. 
b3 


by, 
4 Alſo it hath been reſolved, that an alderman of Lon- Aldermen of 
in, for the like reaſons, is not compellable to be a con- London. 
table, 2 Haw. 63. | Ih 

8. But it hath been holden, that a captain of the king's Captain of the 
mards, being prefented to ſerve as.conftable, in purſuance Sud. 
of a cuſtom in reſpect of his lands in a town, cannot 
cam this privilege ; for that notwithſtanding he is bound 
by his efice to perſonal attendance on the king's perſon, 
jet ſuch office being o late inſtitution, ſhall not prevai 
ganit an ancient.cuitom. 2 Haw. 63. F213 

9. But a perſon ſerving for himſelf as a private man in Militia man. 
tie militia, ſhall during the time of ſuch ſervice be ex- | 
mpted from the office of conſtable. 2 G. 3. c. 20. 


10. Vet if ſuch an officer as before mentioned, or a gen- Where there are 
tleman of quality who hath no ſuch office, or a practiſing others ſoficieat, 
hy ſician, be choſen conſtable of a town, which hath ſuf- 
cient 
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ficient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it ; perhaps he may be relieved by the 
king's beneh ; but it ſeems that even a cuſtom cannot ex. 
empt fitting perſons from ſerving the office of conſtable, 
where there are not ſufficient beſides them to execute it, 
But theſe points ſeem not to be ſettled. 2 Haw, 63. 
I. By the 1 l c. 18. / 11. Every teacher or preacher 
in holy orders, or pretended holy orders, in a congregation 
tolerated by law, ſhall from the time of his ſubſcription 
a — 3 the oaths, be exempted from the office of con- 

12. And by go & 11 W. c. 23. ſ. 2, 3. The profe- 
cutor of a felon to conviction, or perſon to whom he ſhall 
affign the certificate thereof, ſhall be diſcharged from the 
office of eonſtable. 


Whether he may 13. Inaſmuch as the office of a conſtable is wholly mi- 
oppeint a deputy. niſterial, and no way judicial, it ſeems that he may ap- 
point a deputy to execute a warrant directed to him, when 


Diffenters ap- 
pointing 3 de- 
peſo 7 


reaſon of ſicknefs, abſence, or otherwiſe, he cannot 
do it himſelf; yet it doth not ſeem to be ſettled, that a 
conſtable can make a deputy, without ſome ſpecial cauſe, 
2 Haw. 62. | | 

In the caſe of Medburft and IWaite, M. 2 G. 3. The 
high conſtable appointed a deputy to billet ſoldiers under 
the mutiny act: This appointment was by parol only, 
and the deputy was not ſworn. By lord Mansfield and 
the court: The high conſtable hath power by the act to 
billet ſoldiers ; and he may appoint a deputy to this par- 
ticular miniſterial act. This is a miniſterial (not a judi- 
cial) at: And a conſtable may appoint a deputy to do 
miniſterial acts. Burr. Mansf. 1259. 

And the fuperior muſt be anſwerable for his deputy, 
upon any miſcarriage ; unleſs the deputy is duly allowed 
and ſworn ; for then he is conſtable. Mad. b. I. c. 7. 

14. And by 1 . e. 18. f. 7. If any perſon diſſenting 
from the church of. England, ſhall be choſen conſtable, 
and ſhall ſcruple to take upon him the office, in regard 
of the oaths, or any other matter required to be done in 


reſpect of ſuch office; he may execute it by a ſufficient 


deputy by him to be provided, to be allowed by ſuch per- 
ſons, and in ſuch manner, as ſuch officer ſhould have 


been allowed. 


III. Han 


W 


KS — © = 


— — — - RV x 


A == e oo» = $& . 


oo, tf 00 Oo©- 


92 tos = 2 OO 


_ — 2 — WWW — WM 


Conſtable. 


III. How choſen and ſworn, 


1. It ſeemeth, ularly, that the petty conſtable ought who to be 


to be choſen in the leet ; and the high conſtable (proper- 
ly ſo called) in the torn, which is the general leet of the 
whole hundred : and if there be no leet, then that the 
petty conſtable ought to be choſen alſo in the torn, 

But whether they are to be choſen and. appointed by 
the ſuitors in the reſpective courts, or by the lord or his 
ſteward in the leet, and the ſheriff in his torn, ſeemeth 
not clearly determined. 2 Haw. 62. 


2. But by which of them ſoever they ſhall be choſen By whom to be 
and appointed, it ſeemeth clear, that they are to be ſworn — 


and placed in their office, by the lord or his ſteward, or 
by the ſheriff reſpectively, as being judge of the court. 
2 Haw. 62. 


3. Alſo it ſeems certain, that a cuſtom for chuſing. a Cuſtom of chu 


conſtable either way is good; and it ſeems to have been $%%: 
the opinion of the makers of the act of 13& 14 C. 2. 
hereafter following, that the lords of the courts leet have 
this power of common right, and conſequently the ſheriff 
in his torn, where there is no court leet, 2 93. 
Anciently the practice was, that in every hundred — 2 
there was a feudal lord, the conſtables were ſworn in and 
admitted by the lord or his ſteward in his leet ; but where 
there was no ſuch feudal lord, the ſheriff in his torn had 
the ſwearing and placing of them in : alſo if there was 
no feudal lord of the hundred, an annual officer was cho- 
ſen, who was to preſide over the whole hundred, who 
was called the high conſtable; but if the hundred was 
feudal, as it often anciently was, then ſuch lord of the 
22 adminiſtred the office himſelf. 1 Bac. Abr. 
K | 


4. But now the uſual manner is, that the high conſta- ChuGng bigh 
bles of hundreds be choſen either at the ſeſſions, or by the coaſtables, 


greater number of the juſtices of the diviſion ; and like- 
wiſe that they be ſworn at ſeſſions, or by warrant from the 
ſeſſons; which courſe hath been often allowed and com- 
mended by the juſtices of aſſiae. Dalt. c. 28. 

And the reaſon thereof may be this, as hath been inti- 
mated above ; namely, that their office at preſent doth not 
ſo much conſiſt in executing the office of high conſtable 


as ſuch, as in executing the juſtices precepts, which they 
may 
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may do for the moſt part, whether they be indeed high 
conſtables or not. | 


Petty conflables F. And moreover, every petty conſtable, being a prin. 


appointed by ju cipal peace officer, and it bein neceſſary for the preſer. 
— at vation of the peace, that every vil ſhould be furniſhed with 


one; the juſtices of the peace have ever ſince the inſtitu. 
tion of their office, taken upon them as conſervators of 
the- peace, not only to ſwear the petty conſtables, which 
have been chofen at a torn or leet, but alſo to nominate 
and ſwear thofe who have not been choſen at any fuch 
court, on the neglect of the ſheriffs or lords to hold their 
courts, or to take care that fuch officers are appointed in 
them. And this power of juſtices of the peace having 
been confirmed by the uninterrupted uſage of many ages, 
mall not now be diſputed, but thall be preſumed to have 
deen grounded on ſufficient authority. And ſome have 
carried this point ſo far, as to allow the juſtices at their 
ſeſſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 
in his place. 2 Maw. 65. 
And in the caſe of X. and Dy. Franchard, H. 14. G. 2. 
Dr. Franchard was chofen conſtable of Milborne Port at 
the leet, which immediately adjourned ; and he was after- 
wards ſworn in by a ſingle juſtice of the peace: And upon 
motion for an information as not being duly ſworn, the 
court held this to be a good ſwearing. Str. 1149. 
Where no con- 6. M. 21 C. 2. The juſtices of the county of Nerth- 
fable hath been gmpron, at their general ſeſſions chofe a conftable for Holn- 
_—_ by ; and for not coming in te take the oath, proceeded 
Againſt him. Which proceedings being removed by cer- 
tiorari into the king's bench, it was moved on affidavits 
that there had not been a conſtable there for 50 years be- 
fore, that he might be diſcharged; alledging likewiſe, that 
Htobnby was a privileged place, and that all the inhabitants 
were the duke of Yor#'s tenants : But the court held, that 
they could not difcharge him on motion, and faid, that 
they muſt determine 5 matter by action of falſe impri- 
ſonment, or fome other way ; and inclined ftrongly that 
| he could not any way be diſcharged : For, by the court, 
_ tho” originally conſtables were choſen in leets, yet the 
conſtable being an officer whoſe duty it is to keep the 
- peace, the juſtices may chuſe him in cafes of neceſſity; 
as in the hamlets about the tower, the juſtices, by reaſon 
of the increafe of buildings, where there was formerly 
but one conſtable, did chuſe five ; and it was ruled they 
might 
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night do ſo; and they feemed to incline, that tho' for- 
nerly there had been none, yet they might chuſe one if 
they ſhould think it convenient. 1 Bac. Aby. Conk. A. | 

1. However, it is certain, that juſtices of the peace had — ron wrong 
power to nominate and ſwear conſtables, on the default of fault. 
the torn or leet, before the ſtatute of 13 & 14 C. 2. c. 12. 
ind therefore, that they have fuch authority in ſome caſes 
not mentioned in that ſtatute ; which enacts, that if a 
conſtable ſhall die, or go out of the pariſh, any two juſ- 
tices may make and ſwear a new one, until the lord ſhall 
hold a leet, or till the next quarter ſeſſions, who ſhall ap- 
prove of the officer ſo made and ſworn, or appoint ano- 
ther : and if any officer ſhall continue above a year in his 
ofice, the juſtices in their quarter ſeſſions may diſcharge 
dim, and put in another till the lord ſhall hold a court as 
aforeſaid. 2 Haw. 65. 13 & 14 C. 2. c. 12. , 15. 

8. And it ſeems to be clear at this day, that the king's Mandamos to 
bench hath power by mandamus to compel the court or — 
judge to ſwear a conſtable duly choſen. 2 Haw. 65. ſtable, 

9. Conſtables lawfully choſen, if they ſhall refuſe to Conftable refu- 
be (worn, a juſtice of the peace may bind them over to fing to be ſworn, 
the aſſizes or ſeſſions (there to be indicted.) Dalt. c. 28. 

10. But it ſeemeth that the ſheriff, or ſteward of the How puniſhec, 
leet, cannot lawfully commit them for ſuch refuſal, with- " 
out more ; but it is ſaid, that if the party be preſent in ; 
the court, he may be fined ; and that if he be abſent, and 
have a certain time and place appointed him by the ſheriff 
or ſteward, for the taking of the oath befbre a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoint- 
ment, and be preſented at the next court, for having re- 
ſuſed to take it accordingly, he may be amerced : alſo it 
ſeems, that in either cafe he may be indicted (A) either at 
the aſizes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia- 
ment, and in all indictments for ſuch refuſal, ſpecially 
and expreſsly to fet forth the manner of every ſuch elec- 
tion, appointment, notice, and refuſal, and before whom 
the court was holden : and it hath been adjudged, that it 
s inſufficient to ſay in general, that the party was duly 
elected, or lawfully elected, or that he had notice, with- 
out ſetting forth the ſpecial circumſtances thereof. Alſo 
it is ſaid to have been adjudged, that an indictment for 
not finding a ſufficient perſon to ſerve the office of con- 
ſable, without ſhewing that the party refuſed to ſerve it 
himſelf, is inſufficient. 2 Haw. 64. 

11. There 
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Conſtable's 11. There is a long form of a conſtable's oath, in Dt. 
* tan, which is adopted by Mr. Barlow, expreſſing his duty 
in many inſtances; but as that form nevertheleſs doth not 
contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli- 
| 2 (as no particular form is directed by any ſtatute) to 
wear him (B) to the due execution of his office in gene- 
ral, than to deſcend to thoſe particulars; leſt by mention- 
ing ſome parts of his _ and not others, he may be 

Induced to think, that thoſe others are not ſo neceſſary, 
— — 12. By the 1 G. 2 2. c. 13. High conſtables are to 
macy. ber take the oaths of allegiance, ſupremacy, and abjuration, 
as other perſons who qualify for offices; but they are not 
within the ſtatute of the 25 C. 2. c. 2. as to receiving the 
ſacrament, and ſubſcribing the declaration againſt tran- 
ſubſtantiation ; and petty conſtables are exempted both 

n from the one and from the other. 


IV. His power as à conſervator of the peace. 


Conſtable a con- x, Every high and petty conſtable are by the common 
— — A xn Moms of the — 2 Haw, : 3. Cram. b. 
TN” Dal. c. 1. 
May commit for 2. And therefore if any man ſhall make an affray or 
=o d aſſault upon another in the preſence of the conſtable, or 
ſhall threaten to kill, beat, or hurt another, or ſhall be 
in a fury ready to break the peace; the conſtable may 
commit him to the ſtocks, or other ſafe cuſtody for the 
preſent, and after may carry him before a juſtice, or to 
gaol, until he ſhall find ſurety for the peace, which ſurety 
the conſtable himſelf may alſo take by obligation, to be 
ſealed and delivered to the king's uſe; and if the party 
will not find ſurety to the conſtable, he may impriſon 
the party until he ſhall do it. Dale. c. 1. 
But not when he 3. But he may not require ſurety of the peace, unleſs 
| 15 adſeat, the offence be upon his own view, and not if it be com- 
Hitted out of his ſight ; for he cannot take any man's 
oath that he is afraid of death, becauſe he-is not a judge 
of record; which is the reaſon that an obligation- taken 
by him ſhall be in his own name, and- not in the king's 
name; and the ſame ſhall. be certified at the ſeſſions of 


the peace. Cro. Eli. 375, 370. 
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V. His duty as a ſubordinate officer ts juſtices of ihe 


peace, 


It hath always been holden, that the conſtable is the Subordinate to 
proper officer to a juſtice of the peace, and bound to ene u Juices * 
cute his warrants; and therefore it hath been reſolved, FP 
that where a ſtatute authorizes a juſtice of the peace to 
convict a man of a crime, and to levy the penalty by 
warrant of diſtreſs, without ſaying to whom ſuch war- 
ant ſhall be directed, or by whom it ſhall be executed, 
the conſtable is the proper officer to ſerve ſuch warrant, 
ad indictable for diſobeying it. 2 Haw. 262. 


VI. His indemnity and protection in his office, 


1. If an action is brought againſt a conſtable for any Double cofts, 
thing done by virtue of his office ; he, and alſo all others 
which in his aid, or by his command, ſhall do any thing 
concerning his office, may plead the general iſſue, and 
) zive the ſpecial matter in evidence, and if he recoyers, 

te ſhall have double coſts. 7 J. c. 5. wi! 
2. And ſuch action ſhall be laid in the county where proper county. 

, tie fact was committed, and not elſewhere. 21 F. c. 12. 
ö 3. Formerly the conſtable was bound to take notice of No aQtion if he _ 
the juriſdiction of the juſtice : inſomuch that if the juſtice deliver a copy 
ſued a warrant in any matter wherein he had no juriſ- e e. 
üction, the conſtable was puniſhable for the execution of 
| : but now, by the ſtatute of 24 C. 2. c. 44. it is en- 
| ted: . | | | 
That no action ſhall be brought againſt any conſtable, 
r other perſon acting by his order, and in his aid, for 
my. thing done in obedience to the warrant of a juſtice 
of the peace, until demand hath been made, or left at 
tie uſual place of his abode, by the party, or by his attor- 
ey, in writing, ſigned by the party demanding the ſame, _ 
 the-peruſal and copy of ſuch warrant, and the fame * 
dath-been refuſed or neglected for fix days after ſuch de- 
nend :, and if after compliance therewith, any ſuch action 
all be brought, without making the juſtice who ſigned 
ueb warrant defendant, on producing and proving ſuch 
warrant at the trial, the jury ſhall give their verdict for 
te defendant, notwithitanding any defect of juriſdiction 
n the juſtice. And if ſuch action be brought jointly 
ganſt the juſtice and con{table ; on proof of tuch war- 
ant, the jury ſhall find for the conſtable, notwithſtand- 
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Conſtable. 


ing ſuch defect of juriſdiction as aforeſaid; and if the 


verdict be given againſt the juſtice, the plaintiff ſhall re- 
cover his coſts againſt him, to be taxed in ſuch manner 
by the proper officer, as to include ſuch coſts as the plain- 
tiff is liable to pay to ſuch defendant, for whom ſuch 
verdict ſhall de found as aforeſaid. /. 6. 

Note; By this it ſeemeth, that the conſtable ought 
not to return the warrant to the juſtice, but to keep it fot 
his own juſtification ; for he cannot grant to the party 
the peruſal of the warrant, unleſs he hath it: but he muit 
certify to the juſtice what he hath done in the execution 
thereof, | 

4. And no action ſhall be brought againſt any con- 
ſtable, but within ſix months after the act committed, 
24 G.2. c. 44. / 8. 

5. And if the conſtable is aſſaulted in the execution of 
his office, he need not go back to the wall, as private 
perfons ought to do: and if in the ſtriving together, the 
conſtable kills the aſſailant, it is no felony ; but if the 
conſtable is killed, it ſhall be conſtrued premeditated mur- 
der. Hale's Pl. 37. 1 H. H. 457. 


VII. Concerning the expences of bis office. 


1. By the 27 G. 2. c. 20. The conftable executing a 
juſtice's warrant, for levying a penalty, or other ſum of 
money directed by an act of parliament, by diſtreſs, may 
deduct his owh reaſonable charges of taking, keeping, 
and ſelling the goods diſtrained; returning the overplus 
on demand, after ſuch penalty or fum of money and 
charges delufted, 

2. A perſon committed to gaol, for any miſdemeanor, 
ſhall bear his own charges (if able) for conveying or ſend- 
ing him to the ſaid gaol, and the charges of thoſe that 
guard him thither ; and if he Thall refuſe at the time of 
commitment to defray the fame, or ſhall not then pay 
the ſame, the juſtice committing him, ſhall by warrant 
to the high or petty conſtable where the perſon ſhall inha- 
bit, or from whenee he ſhall be committed, or where he 
thall have any goods within the county, order fo much 
to be ſold thereof, as by his diſcretion ſhall fatisfy the 
ſame ; the appraiſcment to be made by four honeſt inha- 
bitants. 3 F. c. 10. J. 1. ‚ 

And if he have not money nor goods within the county, 
ſufficient to bear the charges of himfelf and of thoſe who 

convey 


Conſtable. 


convey him to the gaol, or houſe of correction, the con- 
fable may make application to a juſtice, who may upon 
cath examine into and aſcertain the reaſonable expences, 
and ſhall by his warrant (without fee) order the treaſurer 
to pay the ſame ; except in Midaleſex, where the ſame 
hall be paid by the overſeers of the pariſh where the per- 
ſon was apprehended. 27 C. 2. c. 3. 

3. And by the 13& 14 C. 2. c. 12. it is enacted, that Charges about 
whereas conſtables may be at great charge in relieving, nz. 
conveying with paſles, and in carrying rogues, vagabonds, 
and ſturdy beggars to the houſe of correction, and have 
no power to make rates to reimburſe themſelves ; therefore S 
the ſaid conſtables, together with the churchwardens and 
drerſeers, and other 3 ſhall make a rate in like 
manner as the poor rate by the 43 El. c. 2. which being 
confirmed under the hands and ſeals of two juſtices, may 
be levied by diſtreſs. 

Mr. Nelſon and Mr. Shaw fay, that this rate may be 
made for the purpoſe above mentioned, and for other pariſh 
charges; and direct five different forms of inſtruments to 
compel the payment thereof, ſetting forth therein gene- 
ally, that the rates are to be made and levied for reim- 
burſing the conſtable's neceſſary charges in the execution 
of his office, But there ſeems to be no ſuch power given 
by the ſtatute ; for it is limited to expences about vagrants 

| only; and even that ſeems to be rendered uſeleſs, by the 
ngrant act of 17 G. 2. which orders the ſaid expences to 
de paid out of the general county rate. 

Neither is any ſuch power given by any other ſtatute; 
| which indeed is hard upon the conſtable. It is but rea- 
ſonable, that the juftices ſhould have power given by ſome 
at of parliament, to allow to the conſtable in all caſes, a 
competent ſatisfaftion for his trouble: for there ſeemeth 
to be no cauſe, why a conſtable who hath himſelf been 
| puilty of no crime, ſhould be at much trouble and ex- 
WH pence about thoſe who have, and have no compenſation 
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HIT. Concerning his _ and removal from bis 
office, 


I. The high conftables ſhall at the general or quarter Acccuat. 
rſfons, if thereunto required, account for the general 
wunty rate by them received; on pain of being commit- 

A to gaol until they * account ; and ſhall pay _ 

Eg C 2 the 
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Removal, 


Conſtable. 


the money in their hands, according to the order ef th 
faid court, on the like pain : And all their accounts and 
vouchers ſhall, after having been paſied at the ſaid ſeſ- 
ſions, be depoſited with the clerk of the peace, to be kept 
amongſt the records, and inſpected by any juſtice without 
bee. n &, 4. b. 29. . 

2. And in ſuch manner as conſtables are to be choſen, 
in the ſame manner, and by the like authority are they 
to be removed ; ſo as if there ſhall be cauſe to remove and 
put an high conſtable from his place, it hath not been 
thought ht, that any one or two juſtices ſhould do it 
upon their diſcretion, but that it ſhould be done by the 
greater part of the juſtices of that diviſion, and that for 
ſome juſt cauſe ; or elfe that it be done at the ſcſſions. 
Dalt. c. 28. 

And it ſeems clear, that the ſheriff or ſteward of the 
leet, having power to place a conſtable in his office, have 
by conſequence a power of removing him. 2 Jaw. bz. 

And alſo the juitices of the peace have always uſed, tor 
good cauſe, to diſplace all ſuch conſtables, as have been 
choſen and ſworn by them. 2 Haw. 65. 

And by the 13 & 14C. 2. c. 12. It a conſtable ſhall 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord 
ſhall hold a leet. /. 15. | 

And if the court, or other judge, ſhall refuſe to diſ- 
charge a conſtable, the king's bench may compel them 
by mandamus. 2 Haw. 65. my 


A. Indiftment for not taking the office. 


& þ IE jurors for our lord the king upon their cath preſent, 
that A. O. late of in the townſhip of ——— 
in the ſaid county, yeoman, on the 0 in the 
year of the reign of - and long before, and always 
after until the day of the preferring of this inatttment, - was 
and is an inhabitant and reſiding within the townſhip of 
e > in the county aforeſaid, and an able perſm 
to ſerve the office of conſtable for * ano townſhip ; and he the 
ſaid A. O. on the ſaid ay 0 in the year 
aforeſaid, in the townſhip aferejaid, at the court leet of A. L. 
lord of the manor of aforeſaid, holden before A. S. gen- 
thman, lea of the ſaid court, by the ſuitors of the ſaid 
court, was elected and choſen, according to the ancient cuſtom 
of chuſing conſtables for the ſaid townſhip, for one year from 


thence next following, to do and execute all and ſwngular theſe 
3 things 


Conſtable. 


things which belong to the office of cer/table ; [or otherwiſe 
as the cuſtom ſhall be for chuſing conſtables :] and that 
tle ſaid A. O. afterwards, to wit, en the day of 
in the year aforeſaid, at the townſhip of _ 
aforeſaid, had due notice given to him ty A. B. bailiff of the 
gfereſaid manor, of his being fa elected and choſen conſtable as 
eforcſaid, and then and there was by him the ſaid A. B. re- 
quired to appear before J. P. eſquire, then end yet one of his 
majefty"s juſtices aſſigned to keep the peace within the ſaid county, 
and alſa to hear and determine divers felones, treſpaſſes, and 
uber miſdemeanors in the ſaid county committed, en the ſaid 
0 in the year aforeſaid, to take his cath 
for the due executing the ſaid office of conſtable for the ſame 
tnunſhip, aecording to the duty of that office ; nevertheleſs toe 
fad A, O. bis duty in that behalf net regarding, but cen- 
triving and intending wholly to neglect to ſerve the ſaid office 
of con/lable, after be the ſaid A. O. was fo elected and whi- 
en into the ſaid office as aforeſaid, to wit, on the ſaid 
day of in the year ag 73 and contiunally after- 
wards until the day of taking this inquiſttion, at the town- 
fhid afereſaid, in the county aforeſaid, unlawfully and con- 
temptuouſly did refuſe, and jtill dath refuſe, to take his ſaid 
uth for the due executing the ſaid office of conſtable, and in 
anywiſe to execute the ſame office, to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and to the evil 
txample of all others in the like caſe offending, and againſt the 
jeace of our ſaid lard the king. 


B. Conſtable's oath. 


O U Hall well and truly ſerve our ſevereign lord the 
king, [and the lord of this leet, if (worn in à court 
leet] in the office of conſtable, for the tmonſhip of for 
the year enſuing, according to the left f 11:7 till and knows 


edge + So help you gol. 


Ce 3 Con⸗ 


Conviction, 


E power of a juſtice of the peace is in reftraint 
of the common — and in abundance of inſtances 
is a tacit repeal of that famous clauſe in the great char. 
ter, that a man ſhall be tried by his equals ; which alſo 
was the common law of the land long before the great 
charter, even for time immemorial, be yond the date of 
hiſtories and records. Therefore generally nothing ſhall 
be preſumed in favour of the office of a juſtice of the peace; 
put the intendment will be againſt it. Therefore where 
2a ſpecial power is given to a juſtice of the peace by act of 
parliament to convict an offender in a ſummary manner, 
without a trial by jury, it muſt appear that he hath ftridly 
ow ved that power; otherwiſe the common law will 
eak in upon him, and leyel all his proceedings, There- 
fore where a trial dy jury is diſpenſed withal, yet he mull 
procecd nevertheleſs according to the courfe of the com- 
mon law in trials by juries, and confider himſelf only as 
conſtituted in the 9 both of judge and jury. Tbere- 
fore there muſt be an information or charge againſt a per- 
fon; then he muſt be ſummoned or have notice of ſuck 
charge, and have an opportunity to make his defence ; 
and the evidence inf him muſt be ſuch as the com- 
mon Jaw approves *: unleſs the ſtatute ſpecially directetk 
otherwiſe ; then, if the perſon is found guilty, there mult 
be a conviction, judgment, and execution, all according 
to the courſe of the common law, directed and influenced 
by. the ſpecial authority given by ftatute ; and in the con- 
eluſion, there muſt be a record of the whole proceedings, 
wherein the juſtice muſt ſet forth the particular manner 
and circumſtances, ſo as if he ſhall be called to account 
for the ſame by a ſuperior Court, it may appear that he 
hath conformed to the law, and not exceeded the bounds 
preſcribed to his juriſdiction. 
The difficulty of drawing up a conviction in due form, 
hath induced the legiſlature to inſtitute a more apt and 
compendious method in divers inſtances ; and it were to 
be wiſhed, in eaſe of the juſtices, that this proviſion might 
be made more general. Theſe ſummary forms of con- 
victions, which are ſpecially directed by act of parliament, 
are ifiterſperſed_throughout this book under the titles to 
which they do reſpectively belong. 


Other 


Convictton. 


Other forms of convictions, which are left at large ac- 
cording to the courſe of the common law (having no pre- 
ſeriptive form of words directed by any act of parliament) 
ue likewiſe drawn forth at length under divers titles; 
particularly, concerning ſuch matters as have been often 
contraverted in the courts above, occaſioned either by the 
largeneſs of the penalties, or ſometimes by the greatneſs 
of the offenders ; as in caſes of riots, forcible entries, deer 
ſealing, and ſuch like. 

It remaineth, under this title, to inſert one genera 

nt or form of conviction for the whole; which 
may be to the effect following : 


General form of conviction. 


Weſtmorland. E it remembred, that on the 
0 in the year of the reign 
if ———— by the grace of God, of Great Britain, France and 
reland, ling, defender of the faith, and ſo forth, at 
in the county of afareſaid, A. I. of cometh beforg 
me I. P. Squire, one of the juſtices of our ſaid lord the king, 
ned to keep the peace of our ſaid lord the king in the ſaid 
wunty, and alſo to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, [ reſiding 
war to the place where the offence berein after mentioned was 
committed ; or as the ſtatute requires] and giveth me the ſaid 
juſtice to underſtand and be informed, that ane A. O. of ——» 
in the ſaid county, yeoman, on the —— day of now |, 
poſt, at — in the ſaid county, did [here ſet forth the fact, 
in the words of the ſtatute as near as may be] againſt the 
form of the flatute in ſuch caſe made and provided and af 
terwards, upon the afereſaid — day of in the year 
efareſa:d, at afarejaid, in the county aforeſaid, be the 
jaid A. O. after being duly ſummoned in this behalf before 
me the juſtice aforeſaid appeareth and is preſent, in order ta 
nale bis defence againſt the ſaid charge contained in the ſaid 
information, and having heard the ſame, he the ſaid A. O. ts 
aſked by me the ſaid juſtice, if he can ſay any thing for himſelf, 
why he the ſaid A. O. ſhould nat be conuicted of the premiſſes 
above charged upon him in form aforeſaid ; who pleadeth that 
he 1s not guilty of the ſaid ow. Nevertheleſs on the 
9 of aforeſaid, in the year aforeſaid, at aforeſaid 
in the county aforeſaid, one credible witneſs, to wit, A. W. 
F yeomati, cometh before me the juſtice aforeſaid, and be- 
firs me the ſame juſtice upon his oath on the bay gofpel ta him 
then and there by me the * aforeſaid adminiftred, depoſeth, 
| c 4 


ſweareth, 
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' faveareth, and on bis oath aforeſaid affirmeth and faith, that 


the aforeſaid A. O. on the day of aforeſaid, in tie 
year aforeſaid, at aforeſaid, in the county aforeſaid, 
did [here again ſet forth the fact, or ſo much thereof a8 
is ſufficient to convict the offender] And thereupon the 
aforeſaid A. O. the ———— day of aforeſaid, in the year 
aforeſaid, before me the juſlice aforeſaid, by the oath f ane 
eredible witneſs aforeſaid, according ta the form of the ſlatute 
aforeſaid is conv:Fed ; and for his offence 1 hath for- 
feited the ſum of of lawful money of Great Britain, 
to be diftribut:d as the ſtatute aforeſaid dit direct. In wit- 


-neſs whereof, I the ſaid juſtice to this preſent record of the 


conviction as aforeſaid, have ſet my hand and ſeal at ——-- 
aforeſaid, in the county aforeſaid, the day and year firſt abrue- 
written, | | 

If he. confeſſes the fact then ſay, And becauſe the fail 
A, O. hath nothing to ſay, nor can ſay any thing in his c- 
defence touching and concerning the premiſſes 1 — but death 
of his own accord freely and voluntarily acknowledge and 
c:nfeſs all and ſingular the ſaid premiſſes to be true, in man- 
ner and form as the ſame are charged upon him in the ſaid in- 
formaticn + and becauſe all and ſingular the premiſſes being 
neard and fully under/*rod by me the ſaid juſtice, it maniſejt'y 
appears to me Or, if the party hath been ſummoned, 
and doth not appear, then ſay, IVhereupon, on the ſaid 
day of in the year aforeſaid, at aforeſaid, in 
the county aſoreſaid, he the faid A. O. was duly ſummoned in 
this behalf, te appear beſore me, in order ts make his defence 
gail the faid charge contained in the ſaid informaticn, but 
the jaid A. O. dith neglect to appear before me, and doth nit 
ear, nor mak? any defence againſt the ſaid charge as afare- 
faid : Therefore I the faid juſtice, on the ſaid day of 
in the year aforeſaid, at aforeſaid, in thc 


crunty aferifaid, do proceed to examine mio the truth of tie 


aid complal ul; And A. W. of — a credible witneſs, 
temeth before ne the juſtice aforcjaid, and befere me the ſam: 
jeftice augen his oath, &. 


| Comet before me] A conviction ought to be in the 
pretent tenſe, and not in the time paſt, L. Raym. 1370. 
&r. 608. Keoberts's Caſe, 


Aud giveth me ta underſtand and be informed] A convidion 
ouzht to be on an information or complaint precedent. 


AZ. 11 37, K. and Filler, L. Rayn. 510, 


That 


FFC. . © 


Conv:>ton, 
That ene A. O. » in the ſaid county, yeoman, &c.] 


All acts which ſubject men to new and other trials, than 
thoſe by which they ought to be tried by the common law, 


ought to be taken ſtrictly ; and the court of king's bench 


will require, that it do appear upon the face of ſuch pro- 
ceedings, that the fact was an offence within the act, and 
that the juſtices have proceeded accordingly. M. 1 An. 
I. and Chandler. 1 Salk. 578. L. Raym. 581. 

Therefore the particular manner of the offence ought 
to be ſet forth. Thus in the caſe of ſwearing, before the 
legiſlature by the act of the 19 G. 2. had directed a ſum- 
mary form of words, for the conviction, it was required 
not only to ſet forth that the perſon had curſed or ſworn 
ia general, but the particular oaths and curſes were to be 
ſet forth, that the court might judge thereupon, whether 
= were indeed oaths and curſes or not. H. 8 G. X. 
and Sparling. Str. 497. 

And in the caſe of X. and Roberts, M. 11 G. which 
was a conviction for ſwearing 150 oaths in theſe words 
by Cad, and curſing 150 oaths in theſe words God damn 
you, this matter was carried ſo far, that it was inſiſted 
this was not ſufficient, but that the oaths and curſes ought 
to have been ſet forth 150 times each. But the oaths and 
curſes being all only in the ſame words over again, the 
court held the conviction good. Str. 608. F. Raym. 
1376. 
1 it ſeemeth, that a conviction on a penal ſtatute 
ought expreſsly to ſhew, that the defendant is not within 
any of its proviſoes ; for ſince no plea can be admitted to 
ſuch a conviction, and the defendant can have ng reme- 
dy againft it, but from an exception to ſome defect ap- 
pearing in the face of it, and all the proceedings are in a 
ſummary manner, it is but reaſonable that ſuch a convic- 
tion ſhould have the higheſt certainty, and ſatisfy the 
court, that the defendant had no ſuch matter in his fa- 
your, as the ſtatute itſelf allows him to plead. 2 Har. 
250. 

But in the caſe of K. and Ford, T. 9 G. There was a 
conviction on the 3 C. c. 3. for keeping an alehouſe with- 
out licence; and it was objected, that in the act there 
was a proviſo to exempt perſons who had been puniſhed 
by the former law of the $ & 6 Ed. 6. c. 25. and there- 
fore it ſhould have been ſaid, he had not been prooeeded 
azainſt upon that act: But by the court, That coming 
in by way of proviſo, he ſhould have inſiſted on it in his 
defence; it appears he was afked what he had to ſay, and 
therefore 
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therefore we may reaſonably preſume he had no ſuch de. 
fence to make, And the conviction was confirmed. St. 
555- 
And in the caſe of XK. and Bryan, M. 12 C. 2. The 
defendant was cunvicted on the gin act; and an exception 
was taken, that there was no averment, that it was not 
ſold to be uſed in medicine: and the caſes on the game 
act were mentioned, where in convictions it is neceſſ. 

tq exclude all the qualifications for killing game. On the 
other hand, it was inſiſted, that the —_— of that was, 
becauſe thoſe were in the enacting clauſe, whereas this 
about medicine comes in by way of proviſo, and is by 


way of defence to be ſhewn on the defendant's part : And. 


for that. purpoſe was cited, M. 11 G. K. and Theed; 
where in a conviction for obſtructing an exciſe officer on 
the 8 An. c. 9. it was objected, that it not being averred 
to be in the day, it ſhould have been ſhewn that there 
was a conſtable preſent, which is neceſſary in the 
night ; but was held to be well, and its being in the night 
ſhould have been ſhewn on the defendant's part. And by 
the court, This is brought within the general enacting 
clauſe ; and the true diſtinction is, where the extenuation 
comes in by way of proviſo or exception. And the con- 
viction was confirmed. Str. 1101. 


Being duly ſummoned) T. II G. KX. and Venables, The 
court were unanimoully of opinion, that the party ought 
to be heard, and for that purpoſe ought to be ſummoned 
in fact ; and that if the juſtices praceeded againſt a perſon 
without ſummoning him, it would be a miſdemeanor in 
2 for which an information wauld lie. L. Raym. 
140 

And in the caſe of X. and 4llingtan, H. 12 G. On affi- 
davit that no ſummons was had, the court granted an 
8 againſt the juſtice who made the conviction. 

678. 

H. G G. K. and Johnſon, The defendant was convicted 
for keeping a gun. Andexception was taken, that there 
was not a ree/mmable ſummons ; for it was made to appear 
the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late, and his 
witneſſes might not be got together on ſo ſhort a warn- 
ing: then it was to appear at the pariſh afareſa;d, whereas 
there were two pariſhes mentioned before; ſo the man 
might have gone to one, whilſt they were convicting him 
at the other. It was anſwered, that the defendant ap- 


peared at the time, and made defence; ſo that cures all 
defects 


Conviction. 


leſects in the ſummons. And by the court, The anſwer 
is right, Stra. 261. 

H 3 G. A. and Simpſon. The defendant was convicted 
for deer ſtealing; and the eonviction ſet forth, that he 
had been ſummoned to appear before the juſtices, but it 
did not appear he ever was before them. Exception was 
taken to this, that as no appeal lies in this caſe, the juſti- 
ces ſhould not have proceeded in the abſence of the par- 
ty, eſpecially where it may end in a corporal punifhment 
as it may do here for want of a diſtreſs. And at another 
day, on conſideration, Parker C. J. delivered the reſolu- 
tion of the court: We are all of opinion, the offender 
may be convicted, without appearing, The ſtatute is 


filent as to the methed of proceeding, and the law of Exg- 


lend, it is true, in point of natural juftice, always requires 
the party — with any offence, to be heard before he 
be condemned in judgment but that rule muſt have this 
exception, unleſs it is through his own default; where 
* is otherwiſe, every criminal might avoid conviction. 

4. 

But, generally, it is not neceſſary to ſet forth the fum- 
nom in the conviftion ; for although no ſummons is ſet 
forth, yet the court will intend one: but where a fum- 
mons is fet forth, and that ſummons appears to be ir- 
regular, the court will quaſh the conviction, there be- 
ing then no room to intend any other ſummons. 11 C. 


K. and Venables, Seſſ. C. V. 1. 210. L. Raym. 1405. 


One credible witneſs, to wit, A. W. of yeoman ] 
It is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer ; for an in- 
former who hath a ſhare of the penalty, is -never allowed 
to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpe- 


cially ſo direct it. : 


On his cath aforeſaid affirmeth and ſaith] In all convic- 
tions, being in the nature of judgments, the whole evi- 
dence ought to be ſet forth, or at leaſt ſo much thereof as 
is ſufficient to warrant the conviction; that the court of 
king's bench may judge of the ſufficiency thereof : but 
otherwiſe it is in orders which are authoritative. And 
ſo it was laid down in the caſe of X. and Flyd, MA. 8 G. 2. 
which was thus ; A motion was made to quaſh an order 
of ſeflions, made under the ſtatute of the 1 l c. 21. /. 6. 
whereby the defendant was adjudged guilty «por full proof 
vi the charge againſt him, and that he be diſcharged from 

his 
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Con viction. 
his office of clerk of the peace, upon the objection that 
the evidence is not ſet out: But it was adjudgcd after 
conſideration, that this was an order, and. therefore the 
evidence need not be thewa : but that it would be other. 
wiſe if it was a conviction. Andr. 82. Str. gb. 

M. 5 G. 2. A. and Thecd. A conviction on the candle 
act was quaſhed, becauſe the evidence was not ſet out; 
it being only alledged, that the offence was fully and du 
proved, Str. 919. Andr. 84. | 
T. 6 G. A. and. Baker. A conviQtion for taking pil. 
ehards, againſt the form of the ſtatute, quaſhed; becaul; 
the witneſs ſwears generally that the defendant tx guilty of 
the premiſſes, and that is tax:ng upon himſelf to Hear the 
law. Str. 216. 

E. 1 G. 3. X. againſt Vipont and others. The con- 
viction was, that the defendants, having heard the charge, 
(of conſpiring to advance their wages in the woollen ma- 
nufacture), and being called upon by the juſtices to ſhew 
cauſe why they ſhould not be convicted, and having ho- 
thing to ſay whereby to defend themſelves, are the;efore 
convicted : And quaſhed by the court ; becauſe the evi- 
dence ought to be particularly {et forth, that the court 
may judge thereof; and it mult be given in preſence of 


the defendant, that he may have an opportunity of croſs- 


examination. Burrow. Mansheld. 1103. 
M. 11 V. K. and Fuller, A conviction ought to be 
certain, and not taken upon collection. L. Raym. 510. 


And for his offence aforeſaid hath forfeited) H. 3 G. 2. 
K. and Hawkes, A conviction for killing a deer was 
quaſhed, becauſe it was only he is convicted without 
any judgment of forfeiture. Str. 858. ; 

And in the aforeſaid caſe of the King againſt Vipont and 


others, the conviction not adjudging the forfeiture, was 


for that reaſon, as well as the other above mentioned, de- 
termined to be ill; eſpecially as the ſtatute, upon which 


the conviction was made, leaves the judgment diſcrction- 


ary concerning the duration of the puniſhment, the of- 
fender being to be impriſoned by the juſtices for any time 
not exceeding three months. Burrow. Mansfield, 1163. 


To be diſtributed as the flatute aforeſaid doth diredt] A. 
9 An. K. and Barret. A conviction for deer ſtealing did 


act forth, that —— he is convicted, and ſhall forfeit 30! 


according to the form of the flatute, without making a diſtri- 
bution, which ought to be 101 to the informer, 101 to 
the parity yviiezed, and 101 to the poor, But by the 

court 


Convittion. 


court, This is well enough ; for by the ſtatute he is only 
to forfeit in caſe he has goods, which is conditidnal, and 
not abſalute. 1 Salk. 383. 

After all ; theſe convictions, being tedious and trou- 
bleſome, are never drawn up in form, till occaſion calls 
them forth; as if they be to be recorded at the ſeſſions, 
or removed into a higher court by certiorari. | 


Note; On a ſuggeſtion that the defendant hath a title 
to the thing in queſtion, a prohibition will be granted 
by the king's bench, before or after conviction, to ſtay the 
juſtice from proceeding ; for without doubt if the defen- 
dant have but a colour of title, the juſtices have no ju- 
riſdiction in the cauſe, as where the defendant was con- 
victed for cutting trees, where he had a right of common. 


L. Raym. 901. 
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I. The meaſure of corn. 

II. Cutting corn growing, or burning flecks of corn. 
III. Aſcertaining the prices of corn. ; 

IV. Importation of corn. 

J. FE portation of corn. 


I. The meaſure of corn. 


I, O buy or ſell corn in the ſheaf, before it is 


397 


Buying corn in 
the ſheaf with- 


threſhed and meaſured, is againſt the common cut weaſuring. 


law of England; and the reaſon thereof ſeemeth to be, 
for that by ſuch ſale the market is in effect foreſtalled. 


3 Inft. 197. 


2. If any perſon ſhall ſell corn otherwiſe than by Min- Penalty of ſa- 
beter meaſure, ſealed and ftricken by the brim, he ſhall Ins orderviſe 


than by Min- 


forfeit 40 s, on conviction before one juſtice, on the oath cer mealura 


of one witneſs ; to be levied by the churchwardens and 


overſeers, or ſome of them, to the uſe of the poor, by 
5 


diſtre 


Further penalty. 


| Conn. 


diſtreſs and ſale. In default of diſtreſs, impriſonment till 
paid. 22 C. 2. c. 8. / 2. 

And if any mayor, or other head officer, ſhall know- 
ingly permit the ſame, he ſhall, upon conviction thereof 
at the county ſeſſions, forfeit 51, half to the proſecutor, 
and half to the poor, by diſtreſs and fale; for want of 
diſtreſs, to be impriſoned by warrant of the juſtices, till 
payment be made. /. 3. 

3. And moreover, every perſon who ſhall ſell or buy 
corn, without meaſuring, being thereunto required, or in 
any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meafure by the buyer, he 
ſhall, befide the penalty of that act, forfeit all the corn 


fo bought or fold, or the value thereof, to the party com- 


- Difference of 
ures. 


plaining. 22 23 C. 2. r. 12. f. 2. 

And on complaint made to a juſtice of the peate, that 
corn hath been bought, ſold, or delivered contrary to this 
act, the proof ſhall lie upon the defendant, to make it ap- 


pear by the oath of one witneſs, that he fold or bought 


the ſame lawfully : wherein if he ſhall fail, he ſhall for- 
feit as is ſaid before, to be levied by diſtreſs and ale; 
which ſhall by the juſtice be diſtributed, half to the poor, 
and half to the informer. 22 & 23 C. 2. c. 12. % ;. 

4. But notwithſtanding all the ſtatutes that have been 
made, for the uniformity of meaſures throughout the realm, 
yet the meaſure of corn differs in many places, the buſhel 
being greater in one place than in another. And altho' 
regularly, a cuſtom of preſcription againſt a ſtatute is 
void, except it be confirmed by the ſtatute, or ſaved by 
another ſtatute; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cuſ- 
tom beyond all memory, and uſed without any viſible in- 
terruption. Berl, 578. 


II. Cutting corn growing, or burning ſtacks of corn, 


1. Every perſon who ſhall unlawfully cut or take away | 


afty corn or grain ing, * Bra prcw thereof by 
confeffion, or oath of one witneſs, before one juſtice, ſhall 
for the firſt offence pay ſuch damages as the juſtice ſhall 
appoint : and if the juſtice ſhall think him not able or 
ſufficient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is committed, 
or where the party is apprehended, there to whipped; and 
for every other offence he ſhall in like manner kgs 

| . © ped, 

2 
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Coꝛn. 
The conſtable refuſing, ſhall be committed by the 


juſtice, till he conform. 43 El. c. 7 ; 
But if he cut it at one time, and then come again at 


mother time and take it away, it is felony. 1 Haw. 


93+ | a p . 1 , 
2. If any perſon ſhall in the night time, maliciouſly Burning corn 
and wilfully burn or cauſe to be burnt, any rick or ſtack ia the night, 


of corn, he ſhall be guilty of felony : but to avdid judg- 
ment of death, he may make his election to be tranſported 
for ſeven years. And three juſtices (1 2, ) may determine 
the ſame. 22 & 23 C. 2. c. 7. 


3- But by the 9 G. c. 22. commonly calted the Black Burning by night 
act, which is inferted more at large in the title of that r 97+ 


mme, If any perſon {hall ſet fire to any mow or ſtack of 
corn, he ſhall be guilty of felony without benefit of cler- 


6.” or Wh | 
97 4 the hundred ſhall anſwer the damages, not exceed- 


ing 2001. / 7, 8, 9, 10. | 

And if any perſon hall apprehend, or cauſe to be con- 
victed, ſuch offender, and hall be killed, or wounded fo 
35 to loſe an eye, or the uſe of any limb, in apprehend- 
ing or endeavouring to apprehend ſuch offender, on proof 
theteof at the ſeſſions, and certificate thereof from thence, 
the ſheriff ſhall pay to the perfon intitled the ſum of 501 
in 30 days, to be Tepaid to him out of the treaſury, 


þ 12. 


II. Aſcertaining the prices of corn. 


r. By the 10 C. 3. c. 39. (which is in force for 7 ogcers 
years, Sc.) The juſtices, at Michuelmas ſeſſions yearly, ed to make te- 
ſhall order returns to de made weekly of the prices of burns. 


wheat, rye, bartey, oats, and beans, (and in Scotland alſo 
of beer 'or big), from ſuch market towns as they ſhall 
think proper, not leſs than two nor more than ſix within 
my county, riding, or diviſion; and ſhall appoint a pro- 
per perſon, being an inhabitant of ſuch market town, 
to make ſuch returns from every ſuch market town, to 
the perſons appointed to receive the ſame (as hereafter 
mentioned). And if ſuch perſon appointed ſhall die, ne- 
ge@ his duty, or become incapable of performing it; 
wo juſtices may appoint another till the next ſeſſions, 
d the juſtices there may confirm their choice, dr appoint 
mother till the aext Michnelmas feffiuns, And if the juſ- 
tices ſhall neglect to appoĩnt proper perſons to make re- 
turns, the oommiſſoners of the treaſury ſhall appoint them 
til the Michurl mar Tefions next following. / 1, 3. 
n 


Coꝛn. 


In London, the meal weighers ſhall take an account of 
the prices of wheat, rye, barley, oats, and beans, at the 
markets within the ſaid city, and return the average prices 
weekly to the perſon to be appointed as aforeſaid to receive 
the ſame. ſ. 2. 

2. And the juſtices ſhall cauſe a ſtandard 7/inchefter 


— for that buſhel of eight gallons to be provided and kept at cach 


Perſons appoint- 
ed to receive the 
returns, and his 


Duty on impor- 


market town from whence the return ſhall be made. /. 4. 

3- And ſuch returns ſhall be the average prices of 
wheat, rye, barley, oats, and beans, by the cuſtomary mea- 
ſure of each reſpective market, and the average prices by 
the ſaid ſtandard or Vincheſter buſhel. id. 

4. And every perſon making ſuch returns (except from 
London) ſhall be paid ſuch ſum as the ſaid juſtices ſhall 
direct, not exceeding 25. for each return, to be paid quar- 
terly by the treaſurer out of the publick ſtock, on recei- 
ving a certificate from the perſon appointed to reccive the 
returns, that the ſaid returns have been made according 
to the directions of this act, and upon receipt of dupli- 
cates of ſuch returns; which duplicates, the perſons ma- 
king the ſame ſhall tranſmit to the clerk of the peace 
or his deputy, four times in every year, to be laid before 
the juſtices at their next general or quarter ſeſſions. /. 5. 

5. The commiſſioners of the treaſury ſhall appoint a 
fit perſon to receive the returns at the treaſury ; which 
perſon ſhall enter the returns in a book to be kept for 
that purpoſe, and ſhall once in every week cauſe the ſame 
or an abſtract thereof to be publiſhed in the London gazette; 
and ſhall alſo four times in every year tranſmit a certificate 
to the clerk of the peace for each county or diviſion, and 
to the court of the-mayor and aldermen of London, of the 
returns which have been made by the ſeveral perſons ap- 
pointed to make the ſame within ſuch county or diviſion, 
and alſo whether the ſame were regulatly made. /. 6. 

And he ſhall receive and ſend all his letters and packets 
free from the duty of poſtage. /. 7. 


IV. Importation of Corn. 


1. When corn doth not exceed the following prices, 
the cuſtom and poundage for corn imported ſhall be as 
follows : wheat not above 53s. 4d. a quarter, ſhall pay 
16s; if above 53s. 4d, and not above 41, it ſhall pay 
8s; rye, not above 40s. a quarter, ſhall pay 16s; bazley 
and malt, not above 328. a quarter, ſhall pay 16s ; buck 


wheat, not above 328. a quarter, ſhall pay 16s. yn 
(= no 


Cott. 40t 
not above 16s a quarter," ſhall pay 5s 4d; peaſe or 
beans, not above 40s a quarter, | pay 16s. 22 C. 2. 
6 1%. /. 1. 4 

Mewben the prices exceed theſe rates, then the duties 
payable before this act, ſhall only be paid. id. ſ. 2. That 
is to ſay, for every quarter of wheat imported 5s 4d, of 
rye 48, barley or malt 2s:8d, buck wheat 28, oats 
15 4d, peaſe or beans 48. 15 C. 2. c. 7. /. 3. 

2. And that it may be known what price corn bears Price of con 

where ſuch foreign corn is imported, the juſtices of the —_—_— Hue 
peace for the counties where foreign corn is imported, purpose. 
ſhall at every their quarter ſeſſions give in charge to the 
grand jury to make inquiry and preſentment upon their 
caths, of the common market prices of the ſeveral forts 
of middling Engh/b corn, as the ſame ſhall be common! 
bought and fold in the county; which preſentment ſh 
te certified by the juſtices to the chief officer and collector 
of the cuſtoms at the port where the corn is imported, to 
te hung up in ſome publick place in the cuſtom houſe : 
And the ſame ſhall be done in the city of Londen in Oc- 
ler and April (January and Fuly, 6 G. 3. c. 17.) yearly, 
by the mayor, al n and juſtices there, by the 
caths of two perſons, neither of whom ſhall be corn 
ckandler, meal man, factor, merchant, or other perſon, 
Intereſted in ſuch corn to be imported, but by ſubſtantial 
touſholders in Afiddleſex or Surry, and each of them ha- 
ting a freehold eſtate of 201 a year, or leaſehold of 50 
dear, above reprizes, and being ſkilful in the prices of 
wrn, 5 C. 3. c. 12. 1 F. 2. c. 19. 

But during the continuance of the 10 G. 3. c. 39. 
ſoreſaid, the prices ſhall he aſcertained by perſons ſpeci- 
ily appointed to make returns from the ſeveral counties 
isis above expreſſed; and the commiſſioners of the trea- 
ary ſhall order an account of the quantities of all corn 
ind gramm exported and imported from and into Great Bri- 
un, together with an account of all bounties and duties 
paid and received thereon, to be tranſmitted annually by 
de commiſſioners of the cuſtoms in England and Scotland, 
nd be regiſtred in proper books to be kept for that pur- 
pole, by the perſon appointed to receive the returns from 
tte ſeveral counties as by the ſaid act is directed. 10 G. 3. 


5 65 3 
3. Whenever the price of middlin Britiſb wheat, at The (aid duties 

tie ports and places where wheat ſhall be imported, ſhall on mportation, 

be at or above 488 a quarter; rye, peaſe, or beans, 328; 

barley, beer, or bigg, 24 ; oats, 16s; all cuſtoms and 

luties payable on importation thereof ſhal} ceaſe ; and in 
Vai, E D d 


in what caſes to 


lieu 
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Corn liable to 


Conn. 


lieu thereof, ſhall be paid on importation a duty of only 


6d a quarter for wheat; 2d an hundred weight for 
wheat flour; 3d a quarter for rye, peaſe, and beans; 
and 2d a quarter for barley, beer, bigg, and oats, And 
the ſame may be carried coaſtwiſe, under the ſame regu- 
lations -as corn, flour, or grain of the growth of this 
kingdom. 13G. 3. c. 43. /. 1. 

4. In caſe any wheat, or wheat flour, rye, peaſe, 


the former duties beans, barley, beer, bigg, or oats ſhall be imported into 


on importation 
to be ware» 
houſed. 


any of the ports of Briſtol, Berwick, Beaumaris, Dover, 
Exeter, Falmouth, Harwich, Hull, London, Lynn Regis. 
Lancaſter, Liverpoole, Milford, Newcaſtle, Newhaven, Pork, 
Southampton, Stockton, Il hitebaven, Yarmouth, Ayr, Leith, 
Port Glaſgow, Aberdeen, or Kirkwall, at any time when 
the duties not repealed by this act ſhall be payable for 
ſuch ſpecies of corn, grain, or flour; the ſame, upon due 
entry thereof, may be forthwith landed, in preſence of 
an officer, without payment of the duties ; provided that 
an account be taken of the quantity, and entered in a 
book to be kept by the proper officer ; and that the ſame 
be ſecured under the joint locks of the king and the im- 


porter in a warehouſe to be provided at the expence of the 


importer or proprietor, with the approbation of the com- 
miſſioners of the cuſtoms or three of them, or the col- 


lector and comptroller of the cuſtoms where the ſame 


ſhall be imported, with liberty for the proprietor to ſcreen, 
turn, and take ſuch other care of the ſame as neceſlity 
ſhall require, in the preſence of an officer, And ſuch 
corn, grain, or flour, ſhall not be delivered out but on 
the following conditions, viz. If the ſame ſhall be for 
home conſumption, the perſon taking out the ſame ſhall 
pay ſuch duties as ſhall at the time of taking out be pay- 
able for the like fort imported; and the ſame ſhall de 
meafured out, and ſhall pay the duties, by the ſtricken 
buſhel, and not by the heaped buſhel, And if the ſame 
ſhall be delivered out for exportation, the owner or ex- 
porter, with one ſurety, ſhall enter into bond that the 
ſame ſhall not be relanded in Great Britain, Ireland, 
Guernſey, Ferſey, Alderney, Sark, or Man, or the iſlands of 
Fare. — Provided, that this ſhall not extend to prohibit 
corn, grain, or flour, imported from Ireland and warehouſed 
here, to be carried back to Ireland, ſubject to the like ſe- 
curities and reſtrictions as upon exportation of any other 
foreign corn, grain, or flour. 13G. 3. c. 43. / 2, 3: 
And all ſuch corn, grain, or flour ſo delivered as afore- 
ſaid for exportation, ſhall be exported directly from the 


port 
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port where the ſame was ſo delivered, and not removed or 
carried to any other port or place in this kingdom ; on 
pain (beſides the forfeiture of the bond) that all ſuch 
ccrn, grain, or flour ſhall be forfeited, together with the 
boats, veſlels, horſes, carts, or carriages, and alſo the 
ſhip from whence the ſame was unloaded ; and may be 
kized by any officer of the cuſtoms : And all perſons 
:fiſting therein ſhall forfeit treble value of ſuch corn, 
grain, or flour: The ſaid penalties and forfeitures to be 
recovered and applied, as in caſe of uncuſtomed goods, 
|. 4+ | 

And in all caſes, where any corn, grain, or flour, for 
which the duties have been paid, ſhall be again exported 
within fix calendar months from the importation thereof; 
the duty ſhall be drawn back and repaid to the perſon ex- 
porting the ſame to any place where a drawback is allow- 
ed on the exportation of any foreign goods. /. 13. 


V. Exportation of Corn. 


1, Whenever the price of middling Brit; wheat, at Exyortation in 
ny port or place from whence the ſame ſhall be intended wor _ — 
to be exported, ſhall be at or above 448 a quarter; no 
zerſon ſhall export, or cauſe to be laid on board for ex- 
portation, any wheat, wheat meal or flour, malt, bread, 
biſcuit, or ſtarch, made of wheat: When the price of 
ye, peaſe, or beans ſhall be at or above 28s a quarter; 

10 perſon ſhall export, or cauſe to be laid on board for 
txportation, any rye, peaſe, or beans, ground or un- 
ound, or any bread or biſcuit made of rye, peaſe, or 
ans: When the price of barley, beer, or bigg, ſhall 
at or above 228 a quarter; no perſon ſhall export, or 
aule to be laid on board for exportation, any barley, 
leer, or bigg, or malt, bread, or biſcuit, made of bar- 
, beer, or bigg: And when the price of oats ſhall be 
> or above 14s a quarter; no perſon ſhall export, or 
auſe to be laid on board for exportation, any oats or 
atmeal, or malt, bread, or biſcuit, made of oats : The 
ud prices to be aſcertained in manner aforeſaid (ſave that 
de prices of corn and grain and of oatmeal ex ported ſhall 
* governed by the average prices at which the ſame ſhall 
e lold in the public market at or neareſt to the port of 
txportation on the laſt market day preceding, 14 G. 3. 
64.) And if any perſon ſhall offend in the premiſſes, the 
ud commodities ſo exported or ſhipped for exportation 
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ſhall be forfeited, and every offender therein ſhall forfeit 
208 forevery buſhel of wheat, wheat meal or flour, rye, 
peaſe, beans, barley, beer or bigg, oats, oatmeal, and 
malt made of any the grains aforeſaid, ground or un- 
ground; and alſo the ſhip or veſſel and furniture ſhall be 
Forfeited, and may be ſeized by any officer of the cuſtoms; 
half to the king, and half to him that ſhall ſue in the 
courts at W:/tminſter or at the aſſizes: And where the 
value of the penalties or forfcitures ſhall not exceed gol, 
the ſame may be recovered by information before the juſtices 
in ſeſſions. And the maſter or mariners knowingly afliſt- 
ing therein, ſhall on conviction in any ſuch courts re- 
ſpectively, be impriſened three months. 13 C. 3. c. 43. 


. 

Provided, that this ſhall not extend to prohibit the ex- 
portation or carrying out of ſo much of any of the ſaid 
articles as ſhall be neceſſary for any ſuips in their voyage, 
or for his majeſty's ſhips of war, forces, forts, or gar- 
riſons. /. 6. 

Nor to prohibit carrying the ſame coaſtwiſe, with the 
uſual coquets. /. 7. 

Provided alſo, that nothing herein ſhall extend to pro- 
hibit the exporting yearly from the port of London to Gib- 
raltar, any quantity of wheat, meal, flour, rye, barley, 
or malt, not exceeding 2500 quarters in the whole; to 
Minorca, 3500 ; to St Helena, 500: (From the port of 
Southampton to Guernſey, Ferſey, and Alderney, any quan- 
tity of wheat, meal, flour, rye, barley, malt, bread, 
bitcuit, or peaſe, not exceeding 500 quarters in the whole, 
14 G. 3. c. 5. / 4-): From the ports of Whitehaven and 
| Liverpoole to the Iſle of Man, any quantity of wheat, bar- 
ley, oats, meal, or flour, not exceeding 2500 quarters 
in the whole, half thereof from Whitehaven, and half 
from Liverpoole. ſ. 8. 

Provided alfo, that this ſhall not extend to prohibit the 
exportation of beans to the Britiſh forts or factories in 
Africa, or for the uſe of the ſhips trading on that coak 
which have been uſually ſupplied from Great Britain; or 
to prohibit the African company from exporting annually 
any quantity of wheat flour not exeeeding 200 quarters, 
or any quantity of bread or biſcuit, or of bread and bil- 
cuit together, not exceeding 15 tons, to the ſaid forts or 
factories, . 

Nor to prohibit corn, grain, or flour, from being ex- 
ported to Ireland, during ſuch time as any general prohi- 
bition or embargo on the exportation of corn, grain, or 


flour ſhall be in force in that kingdom, /. 10. Not 
| ; 0 


2 


Con. 


Nor to prohibit the exporting 2 from the port of 
Lendon only, any wheat, meal, flour, bread, and ſtareh, 
made of wheat, not exceeding 2000 quarters in the 
hole; nor, from the port of Lenden or any other port, 
any other ſort of corn and grain, peaſe and beans, ground 
or unground, malt and oatmeal,—to any of his —_— 
ſugar colonies in America. 14 G. 3. c. 5. /. 1. (And for 
the purpoſes of carrying this act into execution, four 
hundred weight avoirdupois of meal, and three hundred 
weight avoirdupois of flour, bread, biſcuit, and ſtarch, 
made of wheat, ſhall be deemed equal to one quarter of 
wheat. 4. 6.) 
Provided alſo, that it ſhall be lawful to export yearly 
from the port of Briſtol biſcuit and peaſe not exceeding in 
the whole 150 tons of biſcuit and 300 quarters of peaſe, 
from the port of Poole not exceeding 250 tons of biſcuit 
and 700 quarters of peaſe, from the port of Dartmouth 
not exceeding 150 tons of biſcuit and 300 quarters of 
peaſe, from the ports of Topſham and Tingmouth within 
the port of Exeter not exceeding 150 tons of biſcuit and 
300 quarters of peaſe, to the iſland of Newfoundland, for 
the benefit of the fiſhery there. 14 G. 3. c. II. 

And provided, that it ſhall be lawful to export yearly, 
from the port of London only, wheat meal or flour not ex- 
ceeding in the whole 200 quarters, and oats, oatmeal, 
grotts, barley, peaſe, beans, malt, and biſcuit, not ex- 
ceeding together in the whole 250 quarters, to —_— 
125 for the benefit of the company there. 14 G. 3. 
t. 26. 

2. By the aforeſaid act of the 13 G. 3. c. 44 the for- Bounty on exs 
mer bounties on exportation ſhall ceaſe ; and inſtead there- 
of there ſhall be allowed on the exportation of corn or 
grain, either ground or unground, being the growth of 
this kingdom, and put on board in Britiſb ſhipping, the 
maſter and at leaſt two thirds of the mariners being his 
majeſty's ſubjects, the ſeveral bounties following: That 
is to ſay, when the price of middling Britiſb wheat hall 
be under 44s a quarter, (to be aſcertained as aforeſaid), 
there ſhall be allowed a bounty of 5s for every quarter 
of wheat, and 5s for every quarter of malt made of 
wheat : When rye ſhall be under 28s a quarter, there 
ſhall be allowed a bounty of 38 for every quarter of rye : 
When barley, beer, or bigg ſhall be under 22s a quar- 
ter, there ſhall be allowed a bounty of 2s 6d for every 
quarter of barley, beer, or bigg, and 2s 6d for every 
quarter of malt made of barley, beer, or bigg: And 
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- when oats ſhall be under 14s a quarter, there ſhall be ab 
allowed a bounty of 2s for every quarter of oats, and la 

28 6d for every quarter of oatmeal, computed at the an 

rate of 276 lb ayoirdupois to a quarter. /. 11. or 

Provided, that if any perſon ſhall have entred out. gr 

wards any of the ſaid articles, and begun to ſhip or lay ou 


the ſame on board, during the time that the prices of 
middling Brit;fh carn ſhall be under the rates aforeſaid; Te 


he ſhall not be prohibited from exporting the ſame, or ſo nc 
much thereof as ſhall be ſo ſhipped, within 20 days from to 
the entry thereof at the cuſtom houſe, nor from receiving pl 
the bounty, altho' the prices may have ariſen above the wi 
rates herein before ſpeciſied, after the ſaid ſhipping, and tic 
before the exportation. 4 12. f tit 
Penalty of hin- 3. If any perſon ſhall wilfully and maliciouſly beat, be 
ering exporta- wound, or uſe any other violence to any perſon, with in- 0 
*. tent to hinder him from buying corn in any market or he 
other place; or ſhall unlawfully ſtop or ſeize upon any [ 
waggon, cart, or other carriage, or horſe, loaden with 
wheat, flour, meal, malt, or other grain, in or on the dr 
way to or from any city, market town, or ſea port, and be 
wilfully and maliciouſly break, cut, ſeparate, or deſtroy bt 


the ſame or any part thereof, or the harneſs of the horſes 
drawing the ſame; or ſhall unlawfully take off, drive 
away, kill, or wound any ſuch horſes; or unlawfully 
beat or wound the driyer ; or ſhall, by cutting of the 
ſacks or otherwiſe, ſcatter or throw abroad ſuch wheat, 
flour, meal, malt, or other grain, or ſhall take and carry 
away, ſpoil or damage the ſame, or any part thereof: he 


ſhall, on conviction before two juſtices or the ſeſſions, be ( 
ſent to the gaol or houſe of correction, for any time not 
excceding three months, nor leſs than one month, and P 


be once publickly and openly whipped by the maſter of ct 
ſuch gaol or houſe of correction, in ſuch city, mar- 
ket town, or ſea port, in or near which the offence ſhall 
be committed, on the firſt convenient market day, at the 
market croſs or market place there, between the hours of 
eleven and two. 11 G. 2. c. 22. / 1, ; 
And if any ſuch perſon, ſo convicted, fhal! commit 
any of the offences aforeſaid a ſecond time; or if any 
perſon ſhall wilfully or maliciouſly pull down, throw 
down, or othcrwiſe deſtroy any ſtorehouſe, or granary, 
pr other place where corn ſhall be then kept in order to 
be exported ; or ſhall unlawfully enter any ſuch ſtore- 
houſe, granary, or other place, and take and carry away 
any corn, flour, meal, or grain therefrom, or ſhall theo 
4 abroa 
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abroad or ſpoil the ſame or any part thereof; or ſhall un- 
lawfully enter on board any ſhipor veſſel, and ſhall wilfully 
and maliciouſly take and carry away, caſt out therefrom, 
or otherwiſe' ſpoil or damage any meal, flour, wheat, or 
grain therein, intended for exportation: he ſhall be 
zuilty of felony, and tranſported for ſeven years. /. 2, 3. 
And the hundred ſhall anſwer damages (not exceeding 
1001) as in caſes of robbery ; the perſon injured giving 
notice of the offence in two days, by himſelf or ſervant, 
to a conſtable of the hundred, or the conſtable of the 
place in or near which the fact ſhall be committed ; and 
with ten days after ſuch notice, giving in the examina- 
tion on oath of himſelf or of his fervant preſent at the 
time of the fact, or having the caſe of ſuch his property, 
before a juſtice of the peace, whether he kuows the per- 
ſons that committed the fact, or any of them; and if 
he does, then entring into recognizance to proſecute, 
5, 6. 
F But if an offender is convicted in 12 months, the hun- 
dred ſhall not be liable ; and therefore the action muſt not 
be brought till after one year: nor ſhall it be commenced 
but within 2 years. / 7, 8. 


Coꝛoner. 


ORONERS are ancient officers by the common 

law, ſo called becauſe they deal principally with the 

pleas of the crown, and were of old time the principal 
conſervators of the peace. 2 Haw. 42. 


Concerning whom I ſhall ſhew, 


I. Who may be a coroner, 

IT. How choſen. 

II. His power and duty in taking an inquiſition of 
death. 

IV. His power and duty in other matters. 

V. His fees, 

VI. Puniſhment for not doing bis duty. 
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IL Who nay be à coroner; 


Dignity. 1. Of ancient time this office was of great eſtimation; 
for none could have it under the degree of a knight. 3 Ed, 
I. c. 10, 4 Juft. 271. : 

2. And by the 14 Ed. 3. fl. 1. c. 8. No coroner ſhall 
be choſen unleſs he have land in fee, ſufficient in the 
ſame county, whereof he may anſwer to all manner of 
people, 


: 


II. How choſen. 


T- be choſen in 1. The coroner (as of ancient time the ſheriffs and 
th- county conſervators of the peace) ſhall be choſen in full county, 
Faure, that is, in the county court, by the commons of the ſame 
county. 28 Ed. 3. c. 6. 
And this muſt be in purſuance of the king's writ for 
that purpoſe, iſſuing out of, and returnable into the chan- 
cery ; and none but freeholders have a voice at ſuch elec- 
tion, for they only are ſuitors to the county court, 
2 Haw. 43, 44. ; : 
County to an» 2. And being elected by the county, if he be inſuffi- 
(wer tor him. -cient, and not able to anſwer ſuch fines and other duties 
in reſpect of his office, as he ought; the county, as his 
ſuperior, ſhall anſwer for him, 2 nfl. 175. 
Office not void 3. And being choſen by the county, his office conti- 


by th. king's nues, notwithſtanding the demiſe of the king. 4 ft. 


. 271. 


To be ſworn. 4. And after he is choſen, he ſhall be ſworn by the 
ſheriff, for the due execution of his office, 2 Hale! 
31s. 
Others not cho- 5+ But in the ſtatute of 28 Ed. 3. which enacts that 
ſen by the coun- they ſhall be choſen by the county, there is a ſaving to 
1. the king and other lords, who ought to make coroners, 
their franchiſes. 

Chief juſtice, 6. The lord chief juſtice of the king's bench, by vir- 
= of his office, is 4 chief coroner of England. 2 H. 

He 53. | 


III. His power and duty in taking an inquiftion of 
death, 


Notice, 1. When it happens that any perſon comes to an un- 
natural death, the townſhip ſhall give notice thereof to 


the coroner, Otherwiſe if the body be interred * 
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he come, the. townſhip ſhall be amerced, Hale's Pl. 


170. 
2 And by Holt Ch. J. It is a matter indictable to bu- Burying without 
2 man that dies a violent death, before the coroner's *ice. 
inqueſt have ſat upon him. 2 Haw. Net. 8. 
3. And if the townſhip ſhall ſuffer the body to lie till Lying unburied, 
putrefaction, without ame” ap him, they {hall be amer- 
ced. Hale Pl. 270. 2 i 
4. When notice is given to the coroner, he is to iſſue Precept to ſum- 
2 precept to the conſtables of the four, five, or fix next n N. 
townſhips, to return a competent number of good and 
lawful men of their townſhips, to appear before him in 
ſuch a place, to make an inquiſition touching that matter. 
4 Ed. x. fl. 2. 2 H. H. 59. Or he may ſend his pre- 
cept to the conſtable of the hundred. Mood, b. 4. c. 1. 
But the aforeſaid ſtatute being wholly directory, and in 
zArmance of the common law, doth neither — the 


coroner from any branch of his power, nor excuſe him 
from the execution of any part of his duty not mentioned 
in it, which was incident to his office before: Upon which 
ground, it hath been holden, that there is no neceſſity 
that it appear in a coroner's inqueſt, that it was taken by 
the oaths of perſons of the next adjacent towns ; but that 
it is ſufficient to ſay, that it was taken by the oaths of 


lawful perſons of the county ; inaſmuch as ſuch inqui- 
tions, being good before the ſtatute, which is wholly de- 
claratory, muſt needs be ſo ſtill, But it ſeems that it 
* to appear in every ſuch inquiſition, at what place, 
and by what jurors by name it was taken, and that ſuch 
jurors were ſworn. 2 Haw. 47. 

5. Theſe are to be at leaſt 12; and it is ſaid, that all Jury. 
perſons of the neighbouring towns, above the age of twelve 
years, are bound to attend at the taking the inquiſition, 
unleſs they have a reaſonable excuſe to the contrary, 

2 Infl. 148. 2 Haw. 54. 

b. If the conſtables make not a return, or the jurors Default in not 
returned appear not, their defaults are to be returned to *PPearings 
the coroner : and the conſtables or jurors in default ſhall 
de amerced before the judges of aflize. 2 H. H. 59. 

7. The jury appearing is to be ſworn and charged by Swearing and 
the coroner to enquire, upon the view of the body, how 
the party came by his death. 2 H. H. 60. 

8. For he can take indictments of death, only upon view View of the 
of the body, and not otherwiſe, therefore if the body be body. 
interred before he come, he muſt dig it up, And this he 
may do lawfully within any convenient time, as in 14 
Gays, Hale Pl, 170. 2 Wa 48. 

9. If 


Where the body 9. If the body cannot be viewed, the coroner can do 


_—_— de view- nothing; but the juſtices of the peace ſhall enquire there. tt 

. of, Halb's Pl. 170. 2 Haw. 48. I 

Forms of ihe 10. The jury being ſworn, and the body upon view, t 

charge where a he ſhall enquire upon the oaths of them, in this manner, * 
Nen is lain. by the ſtatute of 4 Ed. 1. fe. 2. called the ſtatute de cis 

f coronatoris; VIZ. a q 

If they know where the perfon was ſlain ; whether it t 

were in any houſe, field, bed, tavern, or company: f 

Who are culpable, cither of the act, or of the force; * 

and who were preſent, either men or women, and of _ 

what age ſoever they be, if they can ſpeak, or have any * 

diſcretion: tt 


And how many ſoever be found culpable, they ſhall be 
taken and delivered to the ſheriff, and ſhall be committed 4 


to the gaol: te 
And ſuch as be found, and be not culpable, ſhall be at- 
tached until the coming of the judges of aſſize. l 
dy Where s perſon 11. And, by the ſame ſtatute, if it fortune any ſuch It 
flam is found in man be flain, which is found in the fields, or in the woods, W 
8 firſt it is to be enquired, whether he were lain in the ye 
8 ſame place or not: ſo 
And if he were brought and laid there, they ſhall do fo ol 
much as they can to follow their ſteps that brought the pe 
body thither, whether he were brought upon a horſe, or 6 
in a cart : fo 
It ſhall alſo be enquired, if the dead perſon were known, 4 
or elſe a ſtranger, and where he lay the night before, hi 
Wands, 12. Alſo, by the ſame ſtatute, all wounds ought to be hi 
viewed, the length, breadth, and decpneſs; and with 
what weapons ; and in what part of the body the wound ql 
or hurt is; and how many be culpable; and how many IT 
wounds there be; and who gave the wound. bc 
Patents a 13. And they muſt hear evidence on all hands, if it be 20 
dence. offered to them, and that upon oath, becauſe it is not ſo * 
much an accuſation or an indictment, as an inquiſition or de 
inqueſt of office. 2 H. H. 157. be 
To enquire of the 14. And by the aforeſaid ſtatute, if they be found culpa- pe 
man derer's lands ble of the murder, the coroner ſhall immediately go to his 10 
* houſe, and ſhall enquire what goods he hath, and what corn m 
he hath in his graunge ; and if he be a freeman, they ſhall : 
enquire how much land he hath, and what it is worth w 


yearly, and further, what corn he hath upon the ground: 
and likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the fee; and W] 
the land ſhall remain in the king's hands, until the lords 

of the fee have made fine for it ; 


And 
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And when they have thus enquired upon every thing, 
they ſhall cauſe all the land, corn, and goods to be valued, 
in like manner as if they ſhould be fold immediately; and, 
thereupon they ſhall be delivered to the whole townſhip, 
which ſhall be anſwerable before the judges for all. 

15. In like manner, by the ſaid ſtatute, it is to be en- 
quired of them that be drowned, or ſuddenly dead, whe- 
ther they were ſo drowned, or ſlain, or ſtrangled by the 
fign of a cord tied ſtreight about their necks, or about 
any of their members, or upon any other hurt found 
upon their bodies. And if they were not lain, then 
ought the coroner to attach the finders, and all other in 
the company. 


Perſons drowned 
or ſuddenly dead. 


16. He ſhall alſo enquire, whether the perſons found Flight. 


guilty, fled; for which flight they forfeit goods and chat- 
tels. 2 Haw. 48, 53. | 

And it hath been formerly held, that if a perſon were 
ain, and upon the coroner's inqueſt on view of the body, 
it were found that ſuch a perſon fled, tho' the ſaid perſon 
were afterwards acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is ſo 
ſolemn, that it is not traverſable; alſo when the goods are 
once lawfully veſted in the king, by that inqueſt, the pro- 
perty of them cannot be deveſted. But this opinion ſeem- 
eth harſh and unreaſonable, that a man ſhall be liable to 
forfeit all his goods, which may perhaps be all that he is 
worth, by an inqueſt taken-in his abſence, without either 
hearing him, or giving him an opportunity of defending 
himſelf, 1 Bac. Ar. Coron. D. 2 Haw. 54. 

Alſo it is ſtrongly holden in ſome books, that an in- 
queſt of ſelf murder, found before a coroner, cannot be 
traverſed : but the contrary opinion being alſo holden by 
books of as great authority, and ſeeming alſo to be more 
zzreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt by 
peing removed into the king's bench by certiorari, may 
be there traverſed by the executor or adminiſtrator of the 
perſon deceaſed ; or in cafe the coroner's inqueſt find him 
to have been a lunatick, by the king or the lord of the 
manor, 1 Bac. Abr. Coron. D. 2 Haw. 54. 


17. And if any perſon be ſlain or murdered in the day Townſhip amer- 
time, and the murderer eſcape untaken, the townſhip ſhall <4 for an eſcape, 


de amerced. 3 H. 7. c. 1. 


18. Concerning horſes, boats, carts, and the like, Deodands. 


whereby any are ſlain, which properly are called deodands, 
. : . they 
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they alſo ſhall be valued, and delivered unto the towns 28 
before. 4 Ed. 1. fl. 2. 

Coroner's rolls. 19. All which things muft be inrolled in the rolls of 
the coroner. 4 Ed. 1. fl. 2. 
Sheriff's rolls, 20. And the ſheriffs ſhall have counter rolls with the 

coroner, of things belonging to their office, 3 Ed. x, 


| c. 10. 
Adjourning after 21. But it is not neceſſary that the inquiſition be 
view. taken in the very ſame place where the body was viewed; 
but they may adjourn to a place more convenient. 2 Haw, 
48. | | 
Borial, 22. 1 upon theſe things being enquired, the 
| bodies of ſuch perſons being dead, or ſlain, ſhall be buried, 


4 Ed. 1. f. 2. 

Certifying tothe 23. By the x & 2 P. & M. c. 13. /. 5. Every coro- 

aſhzes, ner, upon any inquiſition before him found, whereby any 
perſon ſhall be indicted for murder or manſlaughter or as 
acceſſury before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, be- 
ing material; and ſhall bind over the witneſſes to the next 
general gaol delivery to give evidence; and ſhall certify 
the evidence, the recognizance, and the inquiſition or in- 
dictment before him taken and found, at or before the 
trial, on pain of being fined by the court. 

By the expreſs words of which ſtatute, he may enquire 
of acceſſaries before the fact; but he cannot enquire of ac- 
ceſſaries after the fact. 2 Haw. 48. 

Perſons dying 24. He ought alſo to enquire of the death of all perſons 

is el. who die in priſon; that it may be known, whether they 
died by violence, or any unreaſonable hardſhips: for if a 
priſoner by the dureſs of the gaoler, comes to an untimely 
death, it is murder in the gaoler, and the law implies ma- 
lice in reſpect of the cruelty. 3 ft. 52, 91. 

And this inqueſt upon priſoners ought to conſiſt of 2 
party jury, that is, fix of the priſoners (if ſo many there 
be), and fix of the next vill or pariſh, not priſoners. 
Umfreville's Coron. 212. | 

Inquiſition 25. If the inquiſition ſhall be quaſhed in the court of 
' | quaſhed, king's bench, the coroner by leave of the court may take 
up the body again, and take a new inquiſition. E. 5 6. 
X. and Saunders. Str. 167. M. 9 G. Caſe of the coro- 
ner of Wenlxk. Str. 533. : 
And if a coroner appear to have been corrupt in taking 
an inqueſt, it ſeems that a melius inquirendum ſhall ge 


to ſpecial commiſſioners, who ſhall proceed not on 1 * 
\! 
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but upon teſtimony ; and the coroner ſhall have nothing 
to do with ſuch inqueſt : But where the inqueſt is quaſh- 
ed for want of form only, he ſhall take a new one in 
like manner, as if he had taken none before. 1 Bac. Abr. 
Coron. D. | 


IV. His power and duty in other matters. 


1. He ought to inquire of treaſure that is found; who Treaſure trove, 
were the finders, and likewiſe who is ſuſpected thereof; 
and that may well be perceived, where one liveth rio- 
touſly, haunting taverns, and hath done ſo of long time : 
hereupon he may be attached for this ſuſpicion, by four, 
or ſix, or more pledges, if he may be found. 4 Ed. 1. 
2. 
4 2. Beſides his judicial place, he hath alfo an authority Executing 
miniſterial as a ſheriff; namely when there is juſt excep- Pocef. 
tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the execution of the king's writs: and 
in ſome ſpecial caſes, the king's original writ ſhall be im- 
mediately directed to him. 4 If. 271. 
3. He is bound to be preſent in the county court, to Outlawry, 
pronounce judgment of outlawry upon the exigent, after 
quinto exuctus, at the fifth court, if the defendant doth not 
appear. Mood, b. 4. c. 1. 
4. He had anciently alſo a power in certain appeals, as Appeals, ab- 

of rape, and maim; and alſo in caſes of abjuration for Juden. 
telony or other offences; which are now out of ule, 


V. His fees. 


I. By the ſtatute of 3 H. 7. c. 1. The coroner ſhall Fee of 133 44. 
have for his fee, updn every inquiſition taken upon the | 
view of the body ſlain, 13s 4d of the goods and chattels 
of him that is the flayer and murderer, if he have any 
goods ; and if not, he ſhall have for his ſaid fee, of fuch 
amerciaments as ſhall fortune any townſhip to be amerced 
for eſcape of ſuch murderer. 

2. Moreover, by the 25 G. 2. c. 29. For every inqui- pee of 205 and 
ſition (not taken upon view of a body dying in gaol) he als 9c a mile, 
ſhall have 20s, and alſo 9d for every mile he ſhall be 


compelled to travel from his uſual place of abode to —_ 
uc 


His puniſhment 
for neglect of 
duty, 
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ſuch inquiſition; to be paid by order of the juſtices in 
ſeſſions, out of the county rates; for which order no fcc 
ſhall be paid. /. 1. 

And for every inquiſition taken on view of a body dy. 
ing in priſon, he ſhall be paid ſo much, not exceeding 
208, as the juſtices in ſeſſions ſhall allow: to be paid in 
like manner. /. 2. . 

But no coroner of the king's houſhold, and of the verge 
of the king's palaces; nor any coroner of the admiralty; 
nor of the county palatine of Durham; nor of the city of 
London and borough of Southwark, nor any franchiſes be- 
longing to the ſaid city; nor of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, ſhall be 
intitled to any benefit by this act; but they ſhall have 
ſuch fees and ſalaries as they were allowed before this act, 
or as ſhall be allowed by the perſons by whom they have 
been appointed. /. 5. 


VI. His puniſhment for not doing his duly; 


1. Coroners concealing felonies, or not doing their duty 
thro' favour to the miſdoers, ſhall be impriſoned a year, 
and fined at the king's pleaſure. 3 Ed. 1. c. 9. 

2. And by the 3 H. 7. c. 1. If any coroner be remils, 
and make not inquiſitions upon the view of the body dead, 
and certify the ſame to the gaol delivery, he ſhall forteit 
to the king an hundred ſhillings. 

3- And by the 25 G. 2. c. 29. If any coroner, not ap- 
pointed by an annual election or nomination, or whoſe of- 
fice is not annexed to any other office, ſhall be convicted 
of extortion for taking more than his lawful fees, or of 
wilful neglect of his duty, or miſdemeanor in his office; 
the court before whom he ſhall be convicted may adjudge 


him to be amoved from his office; and thereupon, if he 


ſhall have been elected by the freeholders, a writ ſhall iſſue 
for the amoving him, and the electing another in his ſtead; 
and if he hath been appointed by the lord of any liberty 
or franchiſe, or in any other manner than by the freehol- 
ders, the perſon intitled to nomination, ſhall on notice of 
ſuch judgment of amoval, nominate another perſon in his 
ſtead. / 6. 
4. And he ought to execute his office in perſon, and 
not by deputy; for he is a judicial officer, II dd, b. 4. 
| c. 1. 
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„ 1. Otherwiſe it ſeemeth that he ſhall incur the afore- 
laid penalties, for remiſſneſs or neglect of duty. 


The coroner's precept to ſummon a jury. 


To the high conſtable of 


ſaid county. 


in the 


Weſtmorland. 


HESE are in the name 7 our ſovereign lord the king, 
T to require you, immediately upon fight hereof to ſummon 
and warn 24 good and lawful men of the four next townſhips 
to in the ſaid county, to be and appear before me A. 
C. gentleman, one of the coroners of the county aforeſaid, at 


——— then and there to enquire of, de, and execute all ſuch 
things as on his majeſty's behalf fhall be lawfully given them 
in charge, touching the death of A. D. And be you then there 
u certify what you fhall have done in the premiſſes, and ſur- 
ther to do and execute what in behalf of our ſaid lord the king 
ſhall be then and there injoined you. Given under my hand and 
ſeal the day of . 


The juror's oath on the coroner's inqueſt. 


OU Hall diligently enquire, and true preſentment make, 

on the behalf of our ſovereign lord the King, hnv and 

in what manner A. D. (or, a perſon unknown, us the caſe is) 

lere lying dead, came to his death; and of ſuch other matters 

relating to the ſame as ſhall be lawfully required , you, accord- 
wg to your evidence: 89 help you God. 


After the foreman is ſworn, the reſt may be ſworn, three 
or four together, as follows : 


Such oath as A. F. the foreman of this inqueſt hath for his 
part taken, you and every of you fhall well and truly obſerve 
and keep on your parts reſpectively : 89 help you Gd. 


Witneſſes oath. 


HE evidence which yon ſhall give to this inqueſt, on the 

behalf of our ſovereign lord the wing, touching the death 
F A. D. ſhall be the truth, the whole truth, and nathing but 
the truth : So help you God. 


Inguitition 


aforeſaid, in the ſaid county, on the ——— day of 
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| that A. A. of 
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Inquiſition of murder. 


Weſtmorland. N inguiſition indented, taken at ——— 
in the county of aforeſaid, the 
day o in the year of the reign of be- 


ore me A. C. gentleman, one of the coroners of our lord the 


Ling, for the county aforeſaid, upon the view of the body » 


A. D. then and there lying dead, upon the oaths of A. B. 
C. D. E. F. c. good and lawful men of aforeſaid, 
and of three other of the next towns, to wit, K. L. and M. 
in the ſaid county, who being ſworn and charged to enquire on 
the part of our ſaid lord the king, when, where, how, and 
after what mann.cr, the ſaid A. D. came to his death, ds ſay, 
upon their oath, that one A. M. late of ——=— aforeſaid, 
gentleman, not having God before his eyes, but being moved and 
ſeduced by the inſtigation of the devil, on the 
in the year of — aforeſaid, at the firſt hour in the 
night of the ſame day, with force and arms, at in the 
county aforeſaid, in and upon the 1 A. D. then and 
there being in the peace of God, and of the ſaid lord the king, 
felomouſly, voluntarily, and of his malice forethought, mad: 
an aſſault : and that the aforeſaid A. M. then and there with 
a certain ſword made of iron and fleel, of the value of 5 5, 
which he the ſaid A. M. then and there held in his right 22 
the aforeſaid A. D. in and upon the le of the belly of t 
ſaid A 5. a little above 4 navel 7 45 l. A. D. Yoo 
and there vialently, feloniouſſy, voluntarily, and of his malice 
forethought, ftruck and pierced, and gave to the ſaid A. D. 
then and there with the ſword aforeſaid, in and upon the afore- 
ſaid left part of the belly of the 72 A. D. a little above the 
navel of the ſaid A. D. one mortal wound of the breadth of 
half an inch, and of the depth of three inches, of which ſaid 
mortal wound the afereſaid A. D. then and there inſlantly died; 
and ſo the ſaid A. M. then and there felonioufly killed and mur- 
dered the ſaid A. D. againſt the peace of our ſaid lord the king, 
his crown and dignity. 
And the ſaid jurors further ſay, upon their oath aforeſaid, 
yeoman, and B. A. 0 * 
man, were feloniouſiy preſent with drawn ſwords, at the time 
of the felony and murder aforeſaid in form aforeſaid committed, 
that is to ſay, on the ſaid day of in the —— 
year aforeſaid, at * aid, in the county aforeſaid, 
at the firſt hour in the night of the ſame day, then and there 


comforting, abetting, and aiding the ſaid A. M. ta di and 
comnui 


Of — 
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ummit the felony and murder aforeſaid in manner aforeſaid, 
againſt the peace of our ſaid lord the ting, his crown and dig- 
uty. 

"Had moreover, the jurors rf upon their oath afore- 
ſaid, do ſay, that the ſaid A. M. A. A. and B. A. had 
not, nor any of them had, nor as yet have or hath any goods 
er chattels, lands or tenements, within the county aforeſaid, or 
elſewhere, to the knowledge of the ſaid jurors. [Or, And the 
jurors aforeſaid, upon their cath aforeſaid, do ſay, that the 
ſaid A. B. at the time of the doing and committing of the felony 
and murder aforeſaid, had goods and chattcls, continued in the 
inventory to this inquiſition annexed, which remain in the cu- 
lady of B. C.] | 

In witneſs wheresf, as well the aforeſaid coroner, as the 
furors 7 have to this inguiſition put their ſeals, on the 
day and peur, and at the place firft above mentioned. 


A. B, 


A. C. coroner, CG; 
E. F, &c. Juror. 


An inquiſition where one hangs himſelf. 
As above to net having God before his eyes, 
but being ſeduced and moved by the in/tigation of the devil, dt 
aforeſaid, in a certain wad at aforeſaid, 
flanding and being, the ſuid A. D. being then and there alone, 
with a certain bempen cord of the value of 3d, which he then 
and there had and held in his hands, and one end thereof 
then and there put about his neck, and the other end theres 
tied about a bongh of a certain oak tree, himſelf then and there, 
with the cord aforeſaid, voluntarily and felomouſly, and of hrs 
malice forethought, hanged and ſuffocated ; and fo the jurors 
ofireſaid, upon their. eath aforeſaid ſay, that the ſaid A. D. 
then and there in manner and form aforeſaid, as a felon of him- 
felf, feloniouſly, voluntarily, and of his malice forethought, im- 
{ef killed, flrangled, and murdered, againſt the peace, &c. 


An Inquiſition where one drowns himſelf, 


at aforeſaid, in the county aforeſaid, then 
and there being alone, in a common river there, called 
bimſelf voluntarily and feloniouſly drowned : And ſo the jurors 
ofore A upon their oath aforeſaid ſay, that the * 
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A. D. in manner and form aforeſaid, then and there hinſslf 
voluntarily and felonioufly as a felon of himſelf killed and mu- 
dered ; againſt the peace ——— 


An inquiſition on one drowned by accident, 


— that the ſaid A. D. on the 
in the year aforeſaid, at the pariſh and in the county aforeſaid, 
going into the river there to bathe himſelf, it ſo hay- 
pened, that accidentally, caſually, and by misfortrne, he the jaid 
A. D. was in the water of the ſaid river then and there ſuf- 
focated and drowned ; of which ſaid ſuffocation and drowning 
he the ſaid A. D. then and there inſtantly died. And ſo the 
jurors aforeſaid do {9 that the ſaid A. D. in manner, and ly 
the means aforeſaid, accidentally, caſually, and by misfortune, 
came to his death, and not otherwiſe. In witneſs, &e. 


Of — 


An inquiſition where one dies a natural death. 


| that the ſaid A. D. on the 
in the year aforeſaid, at the pariſh and in the county e 
to wit, in à certain place called was found dead ; 
that he had na marks of violence appearing on his body, and died 
by the viſitation of (50d, in a natural way, and not otherwiſe, 
In witneſs, &C. 


An inquiſition upon one who dies in gaol. 


wnn—_— who fay pon their eath, that the aforeſaid A. D. 
on the day of the taking of this inquiſition, being a priſoner 
in the gaol at =——=— in the county aforeſaid, then and there 
died of the viſitation of God, and then and there in manner 
and form aforeſaid came to his death, and not otherwiſe. In 
witneſs, ce. 


An inquiſition on one non compos mentis: 


owe whe fay upon their oath, that the aforeſaid A. D. 
en the day and year aforeſaid, and at the time of his death, to 
wit, from the — day of to the time of his death, 


and at the time of his death aforeſaid, was 4 lunatic, ans 
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eperſen-of inſane mind; and that the ſaid A. D. being a lu- 
natick and a perſm of inſane mind as aforeſaid, did on the 
— 0 come alone to a certain river, called 
— in the ſaid county, and did then and there caft himſelf 
into the ſaid river, and drowned himſelf in the water of the 
ſaid river. And ſo the jurors 82 upon their oath afore- 
ſaid ſay, that the qforeſai d A. D. from the cauſe aforeſard, in 
nanner and form aforeſaid, came to his death, and not other- 
wiſe, In witneſs 7 &c, 


An inquiſition on one for cutting his throat. 


by the inſtigation of the devil, at aforeſaid, 
in the county aforeſaid, in and upon himfelf, then and there 
being in the peace of God and of the ſaid lord the king, 8 
noufly, voluntarily, and of his malice forethought, made an 
aſault : and that the aforeſaid A. D. then and there with a 
certain knife, 7 the value of one penny, which he the ſaid 
A. D. then and there held in his right hand, himſelf upon his 
throat then and there felonioufly, voluntarily, and of his ma- 
lice woe did firike, and gave to himſelf then and there 
with the knife aforeſaid, upon his throat 2 ane mortal 
wennd of the breadth of four inches, and the depth of one inch, 
ef which ſaid mortal wound the ſaid A. D. at - _ 
jaid in the county aforeſaid, languiſhed, and languiſhing lived, 


from the ſaid 0 in the year _ 
ſaid, to the —— day of and that the ſaid A. D. en 
the day of aforeſaid, in the year afore- 


ſaid, at — afereſaid, in the county aforeſaid, of that mar- 
tal wound died. And ſo the jurors aforeſaid, &c. 


For killing another in his own defence, 


upon their -oaths ſay, that A. K. late of ——— 
gentleman, at — Ytforefaid in the ſaid county, on the ——— 
U in the — year 0 in the peace of 
Cd and of our ſaid lord the king then being, A. M. late of 
— mm the county of at the hour of ——— int 
afternoon of the ſame day, diu come, and upon him the ſaid 
A. K. then and there of his malice forethought did make an 
«fault, an him the ſaid A. K. did then and there endeavour 
to beat and kill, by continuing the afjault aforeſaid, from the 
_—_— one W. H. in aforeſaid to a certain place 
—— inthe county aforeſaid, and the ſeid A. N. 
E e 2 ſeeing 
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ſeeing that the ſaid A. M. was fo maliciouſl aijpijed, tr 4 
certain wall in the ſaid place, called ——— did flee, and 


from thence for fear of death could nat eſcape, and ſo the ſaid 


A. K. himſelf, in preſervation of his life, againſt the ſai 


A. M. continued to defend, and in his own defence him the ſaid 
A. K. upon the right part of the breaſt of him the ſaid A. M. 


with a certain ſword of the price of one ſhilling, which the 


: faid A. K. then and there held in his right hand, did firike, 


then and there giving to the ſame A. M. one mortal wound, of 
the breadth of one inch and of the _ of three inches, if 
which ſaid mortal wound the ſaid A. M. at aforeſail 
in the county aforeſaid languiſbed, and languiſbing lived from 
the ſaid 0 — to the | 
from thence next enſuing, and that the ſaid A. M. on the ſaid 
0 in the year aforeſaid, at 


— 72 


aforeſaid in 8 * county, F that mertal wound died; Aud 
fo the ſaid A. 
in his own defence. 


did then and there kill him the ſaid A.M, 


An inquiſition where the murderer is unknown, 


The ſame as before, only ſay, —— that a der- 
lain perſon unknown, &c. and add And the ſuid ju- 


'rors upon their oath aforeſaid further ſay, that the ſaid per ſin 
unknown, after he had committed the ſaid felony and murder in 


manner aforeſaid, did fly away : Againſt the peace, &c. 


a lies * 


County court. 


I. NCIENTLY, the comites, counts, or earls, had 

the government of the counties; and afterwards 
the vicecomites or ſheriffs, And the county ſeemeth to be 
nothing elſe, but the diſtrict of the comes or count. Shire 


is a Saxon word, from ſcyran, to ſhare or divide, for that 


the ſhircs and counties are divided by certain metes and 
bounds from each other. And the ſheriff, in Saxon ſqre- 


| gerefa, is the reve, grave, or governor of the Hire; wherein 
"he hath great power, being therein the chief officer under 
the king. 


2. The ſheriff holdeth in this county two courts ; the 


tern and the county court: The torn is the king's court of 


record; 
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record ; for criminal cauſes, and for redrefſing of common 
grievances within the county; the county court is not a 

court of record, but only a court baron, for civil cauſes, 4 
aud this is the court of the ſheriff himſelf. i 

3. By the2& 3 Ed. b. c. 25. No county court ſhall When to be 1 
de longer deferred than one month from court to court, . 
ſo that the county court ſhall be kept every month, and 
not otherwiſe, 

And this is to be accounted 28 days to the month, and 
not according to the month of the kalendar. 2 nf. 71. 

4. It may be kept at any place within the county, un- Where to be 
leſs reſtrained by ſtatute. Mad, b. 4. c. 1. Kept. 

5. The ſuitors, that is, the freeholders, are the judges g fir the 
in this court; except that in re- diſſeiſin, by the ſtatute of ſheriff is judge. 
Merton, the ſheriff is judge, And by the ſtatutes con- 
cerning parliamentary elections, he is judge at the election 
of Knights; for he muſt make a true return at his peril. 

Jarl. County Cqurt. 

b. This court ſhall hold pleas betwixt party and party, of what wm 
#here the debt or damage is under 40s. 4 It. 266, this court hath 

But in a replevin, the ſum may be above 40s. 4 Ia. nes. 
266. ; 

7. Alſo it hath not cognizance of treſpaſs vi & armis, Df what offences 
hecauſe a fine is thereby due to the king, which it cannot #Þis court hath 
mpoſe. 4 Inſt. 266. | NY 

8. And by the 11 H. 7. c. 15. No plaint ſhall be en- one plaint for 
ted in the county court, but where the plaintiff, or his at- one treſpaſs or 
rney is preſent ; and the plaintiff ſhall find pledges to attack. 
zurſue his plaint ; and he ſhall have but one plaint for 
ne treſpaſs or contract; on pain of 40s, half to the king, 
and half to the proſecuter. And one juſtice may examine 
the ſheriff or other officer, making default; and ſhall, 
vithin a quarter of a year, certify the examination into 
the exchequer, | 

But as to the pledges above mentioned, they are now 
diſuſed in this court; and were formerly uſed only in caſes 
where the plaintiff lived out of the county. Green. II. 

Read. County C. E | 

9. But by virtue of a writ of juſlicies, the court may wir of juſtie, 
told plea of treſpaſs vi & armis, and of any ſum, or of 
actions perſonal. above 40s. For this writ is in the 
nature of a commiſhon to the ſheriff, and is vicantiel, that 
s, belongs to the ſheriff, and is triable in the county 
court, and is not returnable. . 4 I. 269. 

10, By the 12 G. 2. c. 13. / 7. If any perſon ſhall Who fhall at a 
commence or defend any action, or ſue out any writ, pro- u in tals 

Ee3 ceſs, 


— —— — at == = 
3 ——— 2 — 0 3 F 


—_ 


” T- 
— r 


— 


422 County court. 
ceſs, or ſummons, or carry on any proceedings in th 
county court, who ſhall not be admitted attorney or ſoli- 
citor according to the act of 2 G. 2. c. 23. he thall for. 
feit 201 with coſts, to him who ſhall ſue in any court of 
record. | 
Summonse 11. The plaintiff in this court firſt takes out a ſum. 
mons, returnable. at the next county court; and if the 
defendant do not appear, an attachment or diſtringas is to 
be made out: but if the. defendant appears, the plaintif 
is to file his declaration, ſhewing his cauſe of action, cr 
matter of eomplaint, in what manner the action accrued, 
at what time and place the wrong was done, and the da- 
mage he hath: ſuſtained. Greenw. 11. Read. County C. 
Declaration. 12. If the defendant doth appear, and the next court 
after gives a rule to declare, and the plaintiff doth not file 
his declaration within the time, he may be nonſuited, id, 
ras. 13. When the plaintiff hath declared, he muſt continue 
his fait from court day to court day, otherwiſe the defen- 
dant may take advantage of it; and this is called a con- 
tinuance, being an adjourning of the ſuit from time to 
time, to keep: it on foot. id. 
Dies datus, 14. The rule, er dies datus, is when farther day is given 
to the plaintiff to declare, or to the defendant. to plead ; 
and the time given is ufually to the next court day, but 
upon occaſion may be enlarged. id. | 
Anſwer, 15. The next court after filing the declaration, and im- 
parlance given, the defendant is to put in his anſwer or 
plea, and if the plaintiff join iſſue, they may proceed to 
trial the next court day, if they proceed not farther by 
replication, rejoinder, ſurrejoinder, and the like, id. 
Plex of freekots, 16. But if freehold is pleaded by the defendant, this 
court can proceed: no further, for freehold ſhall never be 
tried without writ ; therefore:the.cauſe muſt be removed; 
as when a defendant avoweth for damage feaſant, and thc 
plaintiff juſtiheth by reaſon of common of paſture. II. 


b. 4. CIS * 
P:loment and 17. Where a verdiQ is given for the plaintiff, and judg- 
4treſs, ment entred thereupon, a fieri facias may be awarded 


againſt the defendant's goods, which may be taken by vit- 
tue thereof, and 1 and fold, to Latiafy the plain- 
tiff; but if the detendant hath no goods whereupon to le- 
vy, the plaintiff remains without remedy in this court, 
for it being no court of record, no capias lies there; but 
an action may be brought at common law upon the judg- 
ment entred. Greento. 22, Read, County C. f 

Removal by 18. Cauſes are removed out of this court, by a writ ol 

ecotdare. recardare, which iſſues out of the chancery, directed to che 


ſherift, 


wa 


3 ws * C3 


12 * 
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ſheriff, commanding him ſo ſend the plaint that is before 
aim in his county court (without writ of juficres) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined. And the ſheriff is hereupon' 
to ſummon the other party to be in that court, (into which 
the plaint is to be ſent) at a day certain. And of all 
this he is to make certificate under his own ſeal, and the 
ſeals of four ſuitors of the ſame court. Read. County C. 

19. Cauſes are alſo removed by pene, which differs in Removal by 
nothing from a recordare, but that it removes ſuch ſuits one. 
25 are before the ſheriff by writ of jufticies, and a recor- 
dare is to remove the ſuit that is by plaint only, without 
writ, id. | 
20. And altho' the plea be diſcontinued in the county, Removal after 
yet the plaintiff or defendant may remove the plaint into 4iſcoacinuance. | 
the common pleas or king's bench, and it ſhall be good, 
and he ſhall declare upon the ſame. id. 
21. In this court, after the guinte exaZ?us, the coroner Outlawry pre- 
gives judgment of outlawry. 4 [nft. 266. nounced. 
22. Out of the county court is derived the hundred Hundred court, 
court, for the caſe of the ſubject; and it hath like juriſ- 
diction as the county court, and may be held every three 
weeks, 2 Inft. 71. 


County hall. See Shire hall. 


County rate. 


1, FF\HE ſeveral rates hereafter following, in order to Several rates 
avoid the inconveniencies of ſeparate collections, — into on 

ſhall for the future be levied and raiſed by one general f. 
county rate. 

That is to ſay, 25 f 

(1) For repairing county bridges, and highways thereto 
adjoining, and ſalaries for the ſurveyors of bridges; as 
directed by the 22 H. 8. c. 5. and 1 Anu. ff. 1. c. 18. 

(2) For building and repairing county gaols; by 11 & 
12 U. c. 19. 

(3) For repairing ſhire halls; by the 9 G. 3. c. 20. 

(4) For the maſter of the houſe of correction his ſalary, 
and relieving the weak and ſick in his cuſtody; by the 


77 4. 
7 Ee 4 (5) For 
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County rate. 


(5) For relief of the priſoners in the king's bencl: and 


marſhalſea priſons; and of poor hoſpitals in the county, 


and of thole that ſhall ſuſtain loſles by fire, water, the 
ſea, or other caſualties, and other charitable purpoſes for 
relief of the poor, as the juſtices in ſeſſions ſhall think fit; 
by the 43 El. c. 5. , 15. | 

(6) For relief of priſoners in the county gaol ; by the 
14 El. e. 5. | 

(7) For the preſervation of the health of priſoners ; by 
the 14 G. 3. c. 59, | 

(8) For the chaplain's ſalary of the county gaol ; by 
the 13 C. 3. c. 58. 

(9) For ſetting priſoners on work ; by the 19 C. 2. 
6-46 
(10) The treaſurer's ſalary ; by the 12 G. 2. c. 29. 

(11) Salary of perſons making returns of the prices 
of corn; by the 10 G. 3. c. 39. | 

(12) Charges attending the removal of any of the ſaid 
general county rates by certiorari ; by the 12 G. 2. c. 29. 


\... (13) Money for purchaſing lands at the ends of county 


bridges; by the 14 E. 2. c. 33. 

(14) Charges of building or repairing houſes of correc- 
tion, and for fitting up and furaiſhing the ſame, and em- 
ploying the perſons ſent thither; by the 17 G. 2. c. 5. / 33. 

(15) Charges of apprehending, conveying, and main- 
taining rogues and vagabonds; by the 17 G. 2. c. 5. 

(16) Charges of the ſoldiers carriages, over and above 
the officers pay for the ſame, by the ſeveral yearly acts 
againſt mutiny and deſertion, and by the militia act of the 
2 G. 4. c 20. 

(17) The coroners fee of gd a mile for travelling to 
take an inquiſition, and 208 for taking it; by the 25 C. 2. 
6. 29. 

(28 Charges of carrying perſons to the gaol, or houſe 
of correction; by the 27 G. 2. c. 3. 

(19) The gaoler's fees for perſons acquitted of felony, 
or diſcharged by proclamation ; by the 14 G. 3. c. 20. 

(20) Charges of proſecuting and convicting felons ; by 
the 25 C. 2. c. 36. and 27 G. 2. c. 3. 

(21) Charges of proſecuting and convicting perſons 
plundering ſhipwrecked goods; by the 26 G. 2. c. 19. 

(22) Charges of maintaining the militia mens families; 


D 


by tac militia act of the 2 G. 7. c. 20. 93 


(23) Charges of bringing inſolvent debtors to the aſ- 
ſizes, in order to their diſcharge, if themſelves are not 
able to pay; by the 32 G, 2. c. 28. | 

4 (24) The 


| County rate. 
(24) The charges of tranſporting felons ; by the 6 G. 


6. 23. 

2 5) Charges of carrying pariſh apprentices, bound to 
the ſea-ſervice, to the port to which the maſter belongeth; 
by the 2 & 3 Anu. c. 6. 
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2. And that the ſame may be collected with as much * to lay 


eaſe, and as little expence as poſſible, the juſtices at their 
neral or quarter ſeſſions, or the greater part of them, 
all have power to make one general rate to anſwer all 
the purpoſes aforeſaid, 12 G. 2. c. 29. / 1. 

Which rate ſhall be aſſeſſed in ſuch proportions in every 
pariſh or place, as any of the rates by the ſaid ſcueral former 
alt have been uſually aſſeſſed. id. 

By which laſt words reference being made to the for- 
mer acts, as to the manner of proportioning the rate, it is 
proper to inſert here, how the caſe ſtands upon the faid for- 
mer acts, as to ſuch laying of the aſſeſſments; and it is 
thus : | 

(1) By the above mentioned act of the 22 H. 8. — re- 


gard to bridges ) — — were to rate every inhabitant 


within their juriſdiction, in ſuch reaſonable ſum, as they 
ſhould think convenient. And by the 1 An. 72 I. c. 18. 
bvery town, pariſh, or place was to be aſſeſſed as they 
uſually had been aſſeſſed towards the repair of bridges. 

(2) By the 14 El. c. 5. (for relief of priſoners) the ju- 
ſtices were to rate every pariſh at ſuch reaſonable ſums as 
they ſhould think convenient. | 

(3) By the 44 El. c. 2. (for hoſpitals and the marſhalſea) 
the lame was to be rateably aſſeſſed upon every pariſh. 


(4) By the 7 J. c. 4. (for the maſter 12 houſe of cor- 


auction his ſalary) the ſame was to be rated, 
and the marſhalſea, by the 43 El. c. 2. - 
(5) By the 19 C. 2. c. 4. (for ſetting priſoners on work) 
to be raiſed as other county charges. 
(6) By the 11 & 12 N. c. 19. (for repairing gaals to 


as for hoſpitals 


de aſſeſſed by the juſtices in equal proportions, on every 


bundred, ward, or other diviſion. _ 

(7) And for vagrants (by the 12 An. now repealed) the 
moncy was to be raiſed as for bridges and gaols. 

So that upon the whole here ſeems to be intended an 
equal, proportionable rate, upon every diviſion, 


3. And where any perſon, liberty, diviſion, or place Places erempted 


bath uſually contributed, or is liable to pay, only to one 
or more of, and not to all the rates hereby intended to be 
naiſed and thrown into one general rate; the juſtices at 


ticir general or quarter ſeſſions may order and aſcertain, . 


what 


from part of the 
rate. 
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what proportion thertof ſhall be aſſeſſed on, and paid by 
ſuch perſon, liberty, diviſion, or place. 12 C. 2. c. 29. 


5. | | 
As for inſtance; where by the' ſtatute of 22 H. 9. c. ;. 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corpo- 
rate ought not to be charged towards the bridges in the 
county at large; and conſequently ought to have an abate. 
ment in the rate charged upon them, in ſuch proportion 
as the expence of bridges is to the whole expence of the 
ſeveral atticles charged upon the ſaid genera} county rate; 
as if the expence of bridges be a*tenth part of the whole 
expence chargeable upon the county rate; then ſuch town 
corporate ſhall have an abatement of one ſhilling for every 
ten, which it would otherwiſe be charged with in ſuch 
rate. 
4. And by the 13G. 2. c. 18. ,. 7. Where any liberties 
— — or Franchiſes have Sade of thanked, and are 
tate. 


fore the 12 G. 2. contribute to the county rates; the ju- 
ſtices within ſuch liberties may exeteiſe the ſame powers 
within their liberties, as juſtices in their counties. 

High conſtable to 5. Which ſaid rates the high conftable* ſhall, at ſuch 

make demand. times as the ſaid juſtices by their order in ſeſſions ſhall di- 
rect, demand of the churchwardens and overſeers ; which 
demand ſhall be made in writing (A) and given to them, 
or any of them, or left at their dwelling houſes, or affixed 
on the chureh doors by the ſaid high conſtables: 12 G. 2. 
c. 29. % 25 22 6 

Orerſeers to pay. 65 . the ſaid churchwardens and overſeers 
ſhall, in 30 days after ſueh demand made, out of the mo- 
1 ed for relief of the poor, pay the ſums ſo af- 
ſeſſed on each pariſh or place. 12 G. 2. c. 29. / 2. 

To be levied by 7. And if the churchwardens or overſeets, or any of 

diſtreſs, them; ſhall negle& or refuſe ſo to pay, the high conſtable 
ſhall levy the ſame by diſtreſs and ſale of the goods of ſuch 
churchwardens or overſeers ſo refuſing or neglecting, by 
warrant of two or more juſtices refiding in or near ſuch 
pariſh-or place. 12 G. 2 c. 29, Fa 2. 

High conftable's 8. And the receipt of ſuch high conſtable ſhall be a full 

"OI diſcharge to the church wardens and overſeers, or other 
perſon paying the ſame. 12G; 2. c. 29. 2. 

Caſe where there g. Where there is no poor rate, the juſtices, in their ge- 

1s 20 poor rate. nerał or quarter ſeſſions, ſhall by their order direct the ſum 
alleſſed on ſuch pariſh, townſhip, or place, to be _ — 

3 evie 


not ſubject to the county juſtices; and doe not, nor did be- 


levied by the petty” conſtable, or other peace officer, as 
money for relief of the poor is by law to be rated or levied: 
Which ſum ſo rated and levied ſhall be paid by him to 
the high conſtable, and ſhall be demanded of, paid by, or 
levied on ſuch petty conſtable, in the ſame manner as be- 
fore of the churchwardens and overſeers. And if any 
petty conſtable ſhall pay ſuch ſum before he hath collected 
it, he may afterwards rate and levy the ſame, or may be 
allowed and reimburſed” the ſame, out of any conſtable's 
or other rate, which the juſtices in their ſeſſions ſhall or- 
der and direct. 12 G. 2. c. 29. / 3. 


As money far relief of the poor is to be rated or levied] That 
is to ſay, by taxation of every inhabitant, parſon, vicar, 
and other, and of every occupier of lands, houſes, tithes, - 


coal mines, or ſaleable underwoods, 43 El. c. 2: ſ. 1. 
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10. And whereas it will be inconvenient to many towns, Northern 
pariſhes, and places, in the counties of York, Derby, Dur- counties. 


ham, Lancaſter, Cheſter, Weſtmorland, Cumberland, and 
Northumber that the ſaid rates ſhould be paid out of the 


poor rate; the juſtices at their general or quarter ſeſſions, 
if they ſhall think convenient, may order the ſum aſſeſſed on 


any ſuch town, pariſh, or place, to be paid by and levied 
on the petty conſtable (B) in ſuch manner as is above di- 


rected, in caſes where no rate is made for the poor. 
12 G. 2. c. 29. / 4+ 


If they ſhall think convenient] By which words, the ju- 
ſtices in thoſe counties may order the rate to be paid by 
either of the two methods before mentioned, according to 
their diſeretions; that is to ſay, either by the church- 
wardens and overſeers out of the poor rate; or by the 
petty conſtables by an aſſeſſment after the manner of the 


poor rate, And the reaſon of this clauſe ſeems to be,. 
becauſe ſome pariſhes in the northern counties being very 
large, and for that reaſon ſubdivided into ſeveral town- 


ſhips with regard to the poor, it may happen that ſome 


townſhips in the {ame pariſh may be high rated, and others. 
low rated, towards the relief of their poor ; therefore if 
a general ſum for the —_— rate upon the whole pariſh. 


were to be charged upon all the inhabitants, in propor- 
tion to their poor rate, it would lay the burden very une- 
qually, To _ which, the juſtices by this clauſe 
may charge ſeparately ſuch ſum as they ſhall think rea- 
ſonable upon each ſubdiviſion or conſtablewick, in order 
to lay the ſame equally throughout the pariſh ; and if any 

townſhip 


Petty contebles 
and others to 
account, 


Treaſurer's diſe 
hurſements, 


Treaſurer's ac- 
count, 


SeTions order a 
diſcharge to the 
urers 


County rate. | 
townſhip ſhall be aggrieved thereby, they may appeal az 


hereafter is directed, or remove it by certiorari. | 

11. The ſaid high conſtables, at or before the next 
ſeſſions reſpectively after they have received the money, 
ſhall pay the ſame to the treaſurer ; and the money ſo 


paid, ſhall be deemed the publick ſtock. 12 G. 2. c. 29. 
6 


12. And the treaſurer's receipt ſhall be a ſufficient diſ- 
charge to the high conſtable. 12 G. 2. c. 29. / 9. 

13. And the ſaid high conſtables ſhall deliver in 2 
true account on oath (if required) of the money by them 
received, before the ſaid juſtices at their general or quarter 
ſeſſions : and if any ſuch high conſtable ſhall negle& or 
refuſe to demand or levy as aforeſaid, or to account, the 
ſaid juſtices at their general or quarter ſeſſions may commit 
him to the common gaol, until he ſhall have cauſed ſuch 
rates to be demanded and levied, and ſhall have rendered 
a true account. And if it ſhall appear by ſuch account, 
that any ſum is remaining in his hands, and he ſhall not 
Pay over the ſame to the treaſurer, they may commit him 
till he pay the ſame, 12G. 2. c. 29. /. 8. 

14. And the juſtices, at their general or quarter ſeſ- 
ſions, may oblige by their order, the petty conſtables or 
any other perſon empowered to levy, collect, or receive 
any ſum for the purpoſes aforeſaid, and who have any 
ſum in their hands, to account and pay over the ſame, 
in like manner as the high conſtables. 12 G. 2. c. 29. 


fe 17. 


15. And the treafurer ſhall pay ſo much of the money 
in his hands, to ſuch perſons, as the juſtices in ſeſſions 
ſhall by their order from time to time appoint, for the uſes 
and purpoſes of the ſaid above mentioned acts, and for 
any other uſes and purpoſes to which the publick ſtock 
of any county, city, diviſion or liberty, is or ſhall be ap- 
plicable. 12 G. 2. c. 29. i 6. 

16. And the treafurer ſhall keep a book of entries, of 
the ſums by him received and paid ; and ſhall deliver in a 
true account, on oath if required, of his receipts and diſ- 
burſements, to the juſtices at every general or quarter ſeſ- 
ſions, and alſo the proper vouchers for the ſame, to be 
kept amongſt the records of the ſeſſions. 12 G. 2. c. 29. 


77 8. | 

17. And the diſcharge of the ſaid juſtices, by their order 

at their general or quarter ſeſſions, thall be a ſufficient diſ- 

charge to the treaſurer. 12 G. 2. c. 29. / 9. 1 
2 * 
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18. And no new rate ſhall be made, until it appear by New rate when 


the treaſurer's accounts, or otherwiſe, that three fourths 
of the money collected have been expended for the pur- 
poſes aforeſaid. 12 G. 2. c. 29. { 10. 


to be made. 


19. If the churchwardens and overſeers of any pariſh or Appeal. 


place, ſhall think ſuch pariſh or place is over-rated, they 
may appeal to the next general or quarter ſeſſions, againit 
ſuch part of the rate only as may affe& ſuch pariſhes or 
places : but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. 12 G. 2. 


c. 29. f. 12. 


20. No certiorari to remove any rates, or any orders or Centiorati, 


ether proceedings of the ſeſſions touching ſuch rates, ſhall 
be granted but upon motion the firſt week of the next 
term after the time for appealing from ſuch rates or orders 
is expired ; and on making it appear to the court by affi- 
davit or otherwiſe, that the merits of the queſtion on ſuch 
appeal or orders, will by ſuch removal come properly in 
judgment. And no ſuch certisrari ſhall be allowed, until 
ſufficient ſecurity be given to the treaſurer, in the ſum 
of 100 l, to proſecute the certiorari with effect, and to pay 
the coſts if the rates or orders ſhall be confirmed. Nor 
ſhall any ſuch rates, orders, or proceedings be quaſhed for 
want of form only. 12 G. 2. c. 29. % 21. 

And no action ſhall be commenced againſt any perſon 
who ſhall have collected or received any money on any 
rate which ſhall be quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
the certiorari was brought; but the perſons who have paid 
on ſuch rate more than they ought to have paid, ſhall be 
repaid, or have the ſame allowed in the next rate. 12 G. 2. 


c. 29. / 18. 


A. High conſtable's warrant to levy the rate. 


. the poor of the townſhip [or pariſh] of 
Kendal Ward. in the ſaid county. 


88 5 To the churchwardens and overſeers of 


B* virtue of an order of his maje/ly's juſlicet of the pedte 
in and for the ſaid county, in their general quarter ſeſſions 
aſſembled, you are hereby required in thirty days time from your 


receipt of this precept, or otherwiſe having had due notice 


thereof, 


County rate. 


thereof, to pay to me, aut * money by you collected or t1 J, 
of 


callected for the relief poor, the ſum of being 
the proportion of your ſaid townſhip Cor pariſh] for and towart, 
the general county rate, for the repairing of bridges; repair- 
ing of the gaol, and for the _ of priſoners therein; and 
For the relief of the priſoners in the king's bench and marſpal.- 
fea priſons ; repairing the ſhire hall; repatring and furniſhing 
the houſe of correction, with the ſalary of the keeper thercif; 
the treaſurer's ſalary ; the coroner s fees ; the charges concern. 
ing uagrants, ſoldiers carriages, convitting and tranſporting 
felons, and other county charges. And herein you are nt t 
fail on.the peril that ſhall enſue thereof. Given under my hand 


— y — 


John, Bracken, High conflable. 


B. Or, in the northern counties above mentioned, the 
juſtices, if they think proper, inſtead of ordering the 
money to be paid by the churchwardens and overleers, 
may order it to be paid by the petty conſtables; and 
then the high conſtable's precept to the petty conſtables 
may be thus; 8 


Weſtmorland. ( To the conſtable of 
Kendal Ward. 1 county. 


| B. virtue of an order from his majeſty's juftices of the 


in the ſaid 


peace in and for the ſaid county, in their general quarter 
Mons aſſembled, you are hereby required to raiſe the ſum of 
— within your conſlablewick, for which you are to make 
an equal rate within your ſaid conſtablewick, and to levy th: 
Same, in ſuch manner as money for the relief of the poor is by 
law to be rated or levied : which ſaid ſum you are to pay unto 
me, in thirty days time from your receipt of this precept, or 
otherwiſe having had due notice thereof; the ſame being the pro- 
portion of your ſaid conftablewick, for and tuawards the general 
county rate, for the repairing of bridges 

And ſo repeat the ſeveral particulars as in the laſt pre- 


ecdent; and that for this reaſon, that the people may 
know what it is they pay their money for. 


Cuſtoms, 
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Culſtams. 


T HE laws relating to the cuſtoms, ſo far as juſtioes 
of the peace, conſtables, and other ſuch , officers, 
are concerned therein, being conſiderably connected with 
the laws of exciſe, it is thought proper to refer this ſub- 


ject to the title Extiſe, where the whole will be more 


clearly comprehended under one view. 


Cuſtos rotuloꝛum. 


Y the 37 H. 8. c. 1. (which was altered by the 3 & 

4 Ed. 6. c. 1. but reſtored by 1 W. c. 21.) No perſon 
ſhall be appointed to the office of cuſſos rotulorum, but ſuch 
as ſhall have a bill ſigned with the king's hand for the 
ſame ; which bill ſigned ſhall be a ſufficient warrant to the 
lord chancellor to make a commiſſion, aſſigning and au- 
thorizing thereby the ſame perſon to be cu/tos. rotulorgun, 
until the king bath by another bill with his own hang ap- 
pointed one other perſon to bave the ſame office, by him- 
ſelf, or his ſufficient deputy, learned ia the laws, and 
meet and able to ſupply the ſaid office, 

In purſuance whereof, the laſt clauſe ia the commiſſion 
of the peace is generally to this effet: © Laſtly, we 
have affigned you the aforeſaid keeper of the 
* rolls of our peace in our ſaid county, and therefore 


you ſhall cauſe to be brought before you and your 


* (aid fellows, at the days and places aforeſaid, the writs, 
v precepts, proceſſes, and indictments aforeſaid, that they 
may be inſpected, and by a due courſe determined, as is 
* afqreſaid,” 
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title Gao!, 

Inſolvent debtors brought to the aſſizes, in order to be 
diſcharged, ſhall pay for their bringing thither, not ex- 
ceeding 12d a mile; and if they are not able to pay, then 
the ſame ſhall be paid by the treaſurer, out of the county 
ſock. 32 G. 2. c. 28. /. 15. 


Deer. See Game. 
Defamation. See Slander, 


1 12 priſoners for debt ſhall be demeaned. Sce 
n 


Demurrer. 


A Demurrer (from demorari) fignifies an abiding in 
point of law, upon which the defendant joins iſſue, 
allowing the tact to be true as Jaid in the indictment, 
A Dod. b. 4. C. gs 
In criminal cafes not capital, if the defendant demur 
to an indictment, the court will not give judgment 
againſt him to anſwer over, but final judgment. 2 Hau. 


434. | 

But regularly in all caſes of felony, where a man pleads 
a ſpecial matter, tho' he conclude his plea with not guilty 
to the felony, or do not conclude it fo, yet if his plea 
be tried, or found, or ruled againſt him, he ſhall be put 
to his plea of not guilty, and be tried for the felony ; 
for tho' a man ſhall loſe his land in ſome caſes, for miſ- 
pleading, yet he ſhall not loſe his life for miſpleading. 
2 257. "ds : * 


Dezand. 


Deodand, 


. TNEODAND is, when any moveable thing inani- 
mate, or beaſt animate, doth move to or cauſe the 
untimely death of any reaſonable creature, by miſchance, 
without the will or fault of himſelf, or of any perſon. 

In. 57. 

. Til, altho' it be not properly homicide, nor puniſh- 
able as a crime, yet is taken notice of by the law, as far 
25 the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or occaſion of ſuch death is called a deodand (deo- 
dandum), and forfeited to the king, and was anciently 
paid into the hands of the king's almoner, to be applied 
to pious uſes for the ſoul of the deceaſed. Alſo all ſuch 
weapons, whereby one man kills another, are forfeited. 
J A. 57. 1 Haw. 66. Fe/t. 265. 

3. This forfeiture is ſtill part of the caſual revenue of 
the crown, unleſs where lords of franchiſes are intitled to it 
by graut, For no man can preſcribe to it, or to the goods 
of ſelf- murderers or other felons, or of outlaws, happening 
within his royalty. Fe. 265. 

4. It ſeems clearly ſettled, contrary to the former opi- 
nions, that a horſe, or the like, killing an infant within 
the age of diſcretion, is as much forfeited as it he were of 
ge. 1 Flaw. 66. 

5. Alſo, it was anciently holden, that things fixed to 
the freehold, as the wheel of a mill, or a bell hanging in the 
ſteeple, may be deodands ; but by the later reſolutions 
they cannot, unleſs they were ſevered before the accident 
happened. 1 Haw. 66. 

b. It is agreed by all, that a hip in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
perſons at fea are continually expoſed to ſo many pers, 
that the law. imputes not ſuch misfortunes to the ſhip. 
Alſo it ſeems clear, that when a man riding on a horſe 
over a river, is drowned thro' the violence of the ſtream, 
the horſe is not forfeited, becauſe not that, but the water 
cauſed his death. But it is ſaid, that a ſhip, by a fall 
from which a man is drowned in the freſh water, ſhall be 
forfeited, but not the merchandize therein; becauſe they 
do way contribute to his death. And by the {ame reaſon 
it ſeems that if a man riding on the ſhafts of a waggon, 

Vol. I, <-'S fall 
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'falls from it, and dies of the fall, the wheel only is for- 
been forfeited, becauſe the weight thereof made the hurt 


at the time, not only that part thereof which immediate] 
wounds him, but all things which move together with it 


alſo, 1 Haw. 66. 


and the cart endeavouring to paſs by the waggon, wa 


his wound, within a year and a day after he received it 


the ſheriff is anſwerable for the value of it, and may lev 
'- queſt ought to find the value of it. 1 Haw. 67. 


| inquiſition may be made by the commiſſioners of gaol de 
livery, oyer and terminer, or of the peace. 1 H 


419. 


Deodand. 


fall to the ground and break his neck, the horſes and Wage 


gon only are forfeited, and not the loading, becauſe it no 3 
way contributed to his death; for which cauſe, where a ol 
thing not in motion cauſes a man's death, that part thereof pc 


only, which is the immediate cauſe, is forfeited. As where Ne 


one climbing upon the wheel of a cart, while it ſtands ſtil}, uf 


feited: But if he had been killed by a bruiſe from one of 


the wheels being in motion, the loading alſs would haze 


the greater; and it is a general rule, that wherever the 
thing which is the occaſion of a man's death is in motion 


and help to make the wound more dangerous, are forfeite 
7. Thus a cart met a waggon loaded upon the road 


driven upon an high bank and overturned, and threw : 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him 
it was reſolved in this caſe, that the cart, waggon, load 
ing, and all the horſes were deodands, becauſe they al 
moved to the death. 1 St. 220. 

8. If a weight of earth fall upon a worker in a mine 
and kill him; the weight of the earth is forfeit, and not 
the whole mine. 1 H. H 420. 

9. In all theſe caſes, if the party wounded die not o 


there ſhall be nothing forfeited, for the law doth not loo 
on ſuch a wound as the cauſe of a man's death, after whicl 
he lives ſo long: But if the party die within that time 
the forfeiture ſhall have relation to the wound given, and 
cannot be ſaved by any alienation or other act whatloeve 
in the mean time. 1 Haw. 67. 

10. However nothing can be forfeited as a deodand 
nor ſeized as ſuch, till it be found by the coroner's inque 
to have cauſed a man's death; but after ſuch inquiſitiot 


the ſame on the town where it fell, and therefore the in 


11. And if the coroner omits his duty in this caſe, th 


12, Afte 
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12. After all, as this forfeiture ſeemeth to have been 
originally founded, father in the ſuperſtiticn of an age 
of ignorance, than in the principles of ſound reaſon and 
policy, it hath not of late years met with great counte- 
nance in NM eſiminſter-hall. And when juries have taken 
upon them to uſe a judgment of diſcretion, not ftrictly 
within their province, for reducing the quantum of the 
forfeiture, the court of king's bench have refuſed to inter- 
poſe in favour of the crown or lord of the franchiſe. In 
the caſe of K. and Rolfe, coroner of Kent, H. 5 G. 2. the 
coroner's inqueſt found, that a man ſitting on his waggon 
accidentally fell to the ground, and that the horſes draw- 
ing the waggon forward, one of the fore wheels cruſhed 
his head, of which he inſtantly died, and then concluded 
that only the wheel, on which they ſet a ſmall value, 
moved to his death, A motion was made, in behalf of 
Mr. Mompeſſen, lord of the franchiſe, for quaſhing this 
Inquiſition, upon affidavits tending to ſhew, that the cart 
and horſes were equally inftrumental, which indeed the 
finding of the jury did ſufficiently imply. But the court 
was very clear, that neither this court nor the coroner can 
oblige the jury to conclude otherwiſe than they have done, 
and would not ſuffer the affidavits for quaſhing the inqui- 
ſition to be read, A like caſe came on, M. 29 G. 2. K. 
and Drew, coroner of Middleſex. "The coroner's jury, 
upon view of the body of a perſon killed by the like acci- 
dent, found that only one wheel of the waggon moved to 
the death. The court, on motion in behalf of the lord 
of the franchiſe, granted a rule for ſhewing cauſe why 
the inquiſition ſhould not be quaſhed for this miſbehaviour 
of the jury. On the day for ſhewing cauſe, Mr. Hume 
Campbell, counſel for the lord of the franchiſe, informed 
the court, that upon looking into precedents, he was ſa- 
tified he could not ſupport the rule: and thereupon it 
was diſcharged. The caſe of the King and Rolfe was 
mentioned on this occaſion, and greatly relied on. FH. 
206. 


Dice. See Stamps. 
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J. Proteſtant difſenters exempted from certain penal. 
ties by the adt of toleration. 

II. Proteſtant diſſenters intitled to certain privileges 

y the af of toleration. | 

III. Laws againſt diſſenters not altered by the act « 
toleration. 

IV. Laws relating to proteſtant diſſenters made fnct 

the att of toleration. 


| ſt 
J. Proteflant diſſenters exempted from ceriain penaliie: WM g. 
by the ad of toleration. f 
0 

tho S to all preteſtant diſſenters in general. Againſt 
whom the ſeven following ſtatutes have been en- 6 
acted : or 
(1) By the 1 El. c. 2. f. 14. Every perſon not having ot 
reaſonable excuſe, ſhall reſort to their pariſh church o of 


chapel, or upon reaſonable let thereof, to ſome uſual place ſo! 
where common prayer ſhall be uſed, on every ſunday and it 
holiday; on pain of puniſhment by the cenſures of the ho 
church, or of forfeiting for every offence 12d. wh 

(2) By the 23 El. c. 1. Every perſon above the age of 


16, who ſhall not repair to ſome church, or chapel, or ma 
uſual place of common prayer, ſhall forfeit for every month pre 
20]. And if he ſhall forbdear for 12 months he ſhall b tor 
bound to the good behaviour till he conform, ſha 

And if any perſon ſhall keep a ſchoolmafter, who ſhall fha 


not repair to church, or be allowed by the biſhop, he ſha up- 


forfeit 101 a month, and the ſchoolmaſter ſhall be impri for 
foned for a year. | ſale 

(3) By the 29 El. c. 6. Every offender in not repair} of 
ing to church, having been once convicted, ſhall withou cor 


any other indictment or conviction, pay half yearly int 
the exchequer 201 for every month afterwards, until ht 
conform; which if he ſhall omit to do, the king may 
ſeize all his goods, and two parts of his lands. 

(4) And by 3 J. c. 4. The king may refuſe the 20 
month, and take two parts of the land, at his option. 

And any perſon retaining or keeping in his houſe an) 
ſervant, or other, who ſhall not repair to church, ſhal 
forfeit 10] a month, 

(5) A 
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(5) And by the 3 J. c. 5. No recuſant in not repair- 
ing to church, bows convicted thereof, ſhall enjoy any 
yublick office, or ſhall practiſe law or phylick, or be exe- 
cutor, adminiſtrator, or guardian. 

And if any perſon ſhall ſend their children over ſeas 
for education, they ſhall forfeit 1001; and ſuch child be 
diſabled to inherit, or take-any benefit by gift, convey- 
ance, or deviſe, 

(6) And by the 35 El. c. 1. If any perſon refuſing to 
repair to church, ſhall be preſent at any aſſembly, meet- 
ing, or conventicle, under pretence of any exerciſe of re- 
ligion, he ſhall be impriſoned till he conform; and if he 
ſhall not conform in three months, he ſhall abjure the 
realm ; which if he ſhall refuſe to do, or after abjuration 
ſhall not go, or ſhall return without licence, he ſhall be 
guilty of felony without benefit of clergy. And whether 
he ſhall abjure or not, he ſhall forfeit his goods, and ſhall 
forfeit his beds during life, 

(7) And by the 22 C. 2. c. 1. If any perſon, being 
ſixteen years of age, ſhall be preſent at any conventicle 
or meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice 
of the church of England, at which there ſhall be five per- 
ſons or more aſſembled, beſides thoſe of the houſhold, if 
it be in an houſe where there is a family; or if it be in a 
houſe, field, os place, where there is no family, then 
where any five perſons or more are fo afſembled,—every 
juſtice of the peace before whom information ſhall be 
made, ſhall (on pain of 1001, half to the informer) on 
proof by confeſſion, or oath of two witneſſes, or the no- 
torious evidence of the fact, make a record thereof (which 
ſhall be afterwards certified to the ſeſſions), which record 
ſhall be a full conviction: Whereupon he ſhall impoſe 
upon every offender a fine of 5 s for the firſt offence, and 
for every other offence 10s, to be levied by diſtreſs and 
fale of the goods of the offender, or in caſe of the poverty 
of ſuch offender, upon the goods of any other perſon then 
convicted of the like offence, ſo as the ſum to be levied 
on any one perſon in caſe of the poverty of other offen- 
ders amount not in the whole to above 101 on occaſion 
of any one meeting; one third to the king, one third to 
the poor, and one third to the informer and to ſuch per- 
ſons as the juſtice ſhall appoint, having regard to their di- 
lizence in diſcovering, diſperſing, and puniſhing of the 


lad conventicles. 
Ff 3 And 


437 


Diſlenters. 

And every perſon who ſha:] ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 201 
in like manner; and in cafe of his inability, it ſhall be 
levied on the goods of ſuch perſons who ſhall be con- 
victed of being preſent. | 

If the penalty exceeds 101, an appeal lies to the ſeſſions, 
And if the party is there found guilty by a jury, he ſhall 
pay treble coſts. And no other court whatſoever ſhall in- 
termeddle, but the quarter ſeſſions only. 

And juſtices and conſtables may with what force they 
think fit, upon refuſal to open, break open doors where 
they ſhall be informed ſuch conventicle is, and take the 
offenders into cuſtody. And on certificate from any juſtice 
of peace of his particular information or knowledge of 
ſuch unlawful meeting, and that he is not able, with ſuch 
aſſiſtance as he can get, to ſuppreſs the ſame ; any com- 
miſſioned officer of the militia, or other his majeſty's 
forces, with ſuch troops or companies of horſe and foot, 
and alſo the ſheriff, and other miniſters of juſtice, with 
ſuch other aſſiſtance, as they ſhall thinkmeet, or can get 
in readineſs with the ſooneſt, ſhall repair to the place, 
and by the beſt means they can, ſhall diſſolve, diſſipate, 
and prevent ſuch meeting, and take the offenders into 
cuſtody, | 

Thus ſtood the laws at the revolution. 


Now by the aforeſaid act of toleration, made in the firſt 
year of Milliam and Mary, ch. 18. it is enacted, that nei- 
ther the ſtatutes aforeſaid, nor any other made againſt pa- 
piſts and popiſh recuſants (except the ſtatutes of the 25 
C. 2. c. 2. and the 30 C. 2. fl. 2. c. 1. hereafter men- 
tioned) ſhall extend to any perſon diſſenting from the 
church of England, who ſhall be qualified in the manner 
tollowing : | 

(1) They ſhall at the general ſeſſions of the peace, take 
the oaths of allegiance and ſupremacy, (1 G. c. 13.) 

(2) They ſhall alſo there make and ſubſcribe the de- 
claration of the 30 C. 2. fl. 2. c. I. againſt popery. _ 

(3) The place of meeting ſhall be certified to the bi- 
ſhop of the diocete, or to the archdeacon of the archdea- 
conry, or to the juſtices of the peace at the general or 
quarter ſeſſions, and regiſtred in the ſaid biſhop's or arch- 
deacon's court, or recorded at ſuch ſeſſions. And the re- 
giſter, or clerk of the peace, ſhall regiſter or record the 
ſame, and give certificate thereof to any who ſhall demand 


it, for which no more ſhall be taken than ſixpence. 
(4) hs 
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{4) The doors of the place where they mect ſhall not, 
during ſuch time of their meeting, be locked, barred, or 
zolted. i 

(5) They fhall not ia writing deny the doRrine of the 
dleſled trinity. | 


2. What hath hitherto been obſerved, regacdeth all pro- 
teſtant diſlenters in general. There are, beſides, certain 
other laws, which concern their teachers and preachers only, 
Which are theſe three that follow; | 

(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 
upon him to teach or preach in any meeting or conven- 
ticle, under pretence of any exerciſe of religion, ſhall, 
unleſs only in paſſing upon the road, or unlcts required 
by legal proceſs, come within five miles of a city, town 
corporate, or borough ; nor ſhall be ſchoolmaſter, or take 
any boarders or tablers to be inſtructed by himſelf or any 
other, without taking an oath of allegiance therein men- 
tioned; on pain of 401, one third to the king, one third 
to the poor, and one third to him who ſhall ſue-in the 
courts at J//tnunſter aſſizes, or ſeflions. And two juſ- 
tices, on oath of the-oftence, may commit them for fix 
months, 

(2) And by the 22 C. 2. c. 1. If any perſon ſhall take 
upon him to preach or teach in any meeting or conven- 
ticle, in other manner than according to the practice of 
the church of England, he ſhail forfeit for the firſt offence 
201, and for every other offence 401. And if he be a 
franger, or in the judgment of the juſtice of the peace 
before whom he is convicted, unable to pay, it may be 
levied on the goods of any perſon preſent, 

(3) And by the 13 & 14 C. 2. c. 4. , 14. No perſon 
ſhall preſume to conſecrate and adminitter the ſacrament 
before he be ordained prieſt, according to the form and 
manner of the church of England. 

Now by the aforeſaid act of toleration, it is provided, 
that no perſon diſſenting from the church of England, in 
holy orders, or — 2 holy orders, or pretending to 
holy orders, nor any preacher or teacher of any congre- 
gation of diſſenting proteſtants, ſhall be liable to any of 
the aforeſaid penalties, who ſhall be qualified as follows: 

(1) He ſhall at the ſeſſions take the oaths aforeſaid, 

(2) He ſhall there make and ſubſcribe the declaration 
of the 30 C. 2. fl. 2. c. 1. 

(3) le ſhall there alſo declare his approbation of, and 
fubſcribe the 39 articles, except the 34th, 35th, and 36th 

| 774 (concerning 
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ary wy, the quality, examination, and ſubſcription of 
uch as are to be made miniſters), and except theſe words 
of the 20th article, viz. [the church hath power to decree rites 
or ceremonies, and authority in the controverſies of faith, and yet 
All which ſhall be entred of record in court; for which 
the clerk of the peace ſhall have 6d and no more. 

(4) The place for worſhip ſhall be certified as before, 

(5) The doors of the place where he ſhall preach or 
teach, ſhall not be locked, barred, or bolted. 

(6) He ſhall not deny, in his preaching or teaching, 
the doctrine of the bleſſed trinity. 


3. Furthermore, there are beſides the aforeſaid general 
laws, certain other penal laws affecting the quaters in par- 
ticular : namely, theſe two; 

(1) By the 5 El. c. 1. If any perſon ſhall refuſe to 
take the oaths of allegiance and ſupremacy, duly tendred, 
he ſhall incur a premunire, 

(2) And by the 13 C 14 C. 2. c. 1, If any perſon, 
who ſhall maintain that the taking of an oath is unlawful, 
ſhall refuſe an oath duly tendred, he ſhall forfeit a ſum 
not exceeding 51 for the firſt offence, 101 for the ſe- 
cond, and for the third ſhall abjure the realm or be tranſ- 

rted, 

F But now by the act of toleration, quakers ſhall be diſ- 
charged of the penalties of theſe laws, and of all others 
made againſt popiſh recuſants, or proteſtant non-confor- 
miſts, and ſhall enjoy all other benefits, under the like 
limitations, which any other diſſenters enjoy, on their 
qualifying themſelves in the ſame manner as other diſ- 
ſenters; except that inſtead of the oaths at ſeſſions, they 
ſhall be allowed to make and ſubſcribe a declaration of 
fidelity, and to ſubſcribe a profeſſion of their chriſtian be- 
lief, (which are inſerted under the title Paths.) 

4. And as to anabaptiſts in particular, it is enacted by 
the ſaid act of toleration, that whereas ſome diſſenting 
proteſtants ſcruple the baptizing of infants, —Every per- 
ſon in pretended holy orders, or pretending to holy or- 
ders, or preacher, or teacher, that ſhall take the oaths, 
and make and ſubſcribe the declaration, and ſubſcribe the 
39 articles, except as in the cafe of other diſſenting 

teachers as before, and except alſo part of the 27th article 
touching infant baptiſm, ſhall enjoy the ſame privileges as 
other diſſenting teachers. 
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I. Proteſtant diſſenters intitled to certain privileges 
by the aft of toleration. f 


Beſides the exemption from penalties, his majeſty's pro- 
teſtant ſubjects are by the act of toleration intitled to cer- 
tain privileges: which are of two kinds; 1. Such as con- 
cern all proteſtant diſſenters in general. 2. Such as con- 
eern their teachers in particular. 

1. As to all proteflant diſſenters in general. They 
ſhall not be proſecuted in any eccleſtaſtical court, for or by 
reaſon of their not conforming to the church of England. 
But this ſhall not exempt them from paying of tithes, or 
other parochial duties, or any other duties to the church 
or miniſter, nor from any proſecution in any eccleſiaſtical 
court, or elſewhere, for the ſame. 

Since this act, Mr. Hawkins obſerves from 3 Lev. 376. 
a prohibition will lie to the ſpiritual court proceeding 
againſt perſons for incontinency, who have been married 
in a licenſed conventicle. The caſe was this; Two per- 
fons, who were publiſhed and married in a conventicle, 
were afterwards libelled againſt in the ſpiritual court, for 
incontinence and fornication; and upon moving for a pro- 
hibition, time was aſſigned to ſhew cauſe why it ſhould 
not go, and the proceedings in the eccleſiaſtical court were 
ſtayed in the mean time. Afterwards, it was agreed that 
a prohibition ſhould be granted, and that the plaintiff 
ſhould declare; that ſo, upon demurrer, the point might 
be tried. But what the judgment was, or whether the 
cauſe proceeded to trial, doth not appear by the report. 
Gibſ. 617. 

ut <A by the ſtatute of the 26 C. 2. c. 33: ſuch 

marriage, unlefs it be in a church or publick chapel, (ex- 

— the marriages of quakers and jews reſpectively), ſhall 
void. 

Mr. Hawkins likewiſe obſerves (I Haw. 12.) that it 
having been doubted whether diſſenting ſchoolmaſters, as 
ſuch, were exempted by the toleration act from the penal- 
ties inflicted upon them in the ſeveral acts againſt diſſen- 
ters, it was farther enacted by the 12 An. „. 2. c. 7. that 
Whoever ſhall keep any ſchool or ſeminary, or teach any 
youth as tutor or ſchoolmaſter (unleſs he inſtruct them only 
in reading, writing, arithmetick, or ſuch mathematical 
learning as relates to navigation, or ſome mechanical art, 


and that in the Engliſp tongue) without having firſt ſub- 
| ſcribed 
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ſcribed the declaration of the 13 & 14 C. 2. relating ts 


conformity with the church of Exgland, and without a 


licence from the biſhop, he ſhall be impriſoned for three 
months. But this was repealed by the 5 G. c. 4. So that 
the doubt in this reſpect is left where it was. 

In the caſe of K. and Daviſon, T. 12 V. as reported 
both by Salteld and L. Raymond, Daviſon, a quaker, on 
an habeas corpus upon a writ of excommunicato capiends, for 
teaching ſchool without licence, was admitted to bail, till 
it ſhould be determined whether this was an offence, But 
it doth not appear from either of tnoſe reports, what was 


the determination. 1 Salt. 105. L. Raym. 603. 


And ſome other caſes of the like kind there have been, 
wherein the proſecutors did not chuſe to procecd. $9 


that it ſeemeth to have been underſtood in practice, that 


the aboveſaid clauſe exempts them from ſpiritual cenſure; 
for teaching ſchool without licence. And the act oi to- 
leration exempts them likewiſe from the temporal penaltics 
of the aforeſaid acts of the 23 El. c. 1. and 17 C. 2. c., 2. 
and of all other acts (except as therein excepted) made 
againſt papiſs or popiſb recuſants. But there is a clauſe in 
the ſtatute of the 13 & 14 C. 2. c. 4. unto which the 
ſaid act of toleration doth not ſeem by any expreſſion 
therein to extend; by which it is enacted, that every 


ſcboolmaſter keeping any publick or private ſchool, and every 
perſon inſtructing or teaching any youth in any houſe or private 


family as a tutor or ſchaolmaſter, ſpall before his admiſſion ſub- 


. ſcribe before the ordinary the declaration of conformuty to the li- 


turgy of the church of England, on pain of being diſabled to 
hold the ſaid ſchool: And if any ſchoolmaſter, or other perſon, 
inſtructing or teaching youth in any private houſe or family a 
tutor or ſchoolmaſter, ſhall teach any youth as tutor or ſchocl- 
maſter, before licence obtained from the biſhop or ordinary of the 
dioceſe, and before ſuch ſubſcription as aforeſaid ; he ſhall fer 
the firſt offence be impriſoned three months, for the ſecond and 
every other offence be impriſoned three months, and forfeit 51. 

f: ; ids 204-23 
4 If any perſon diſſenting from the church 
of England, ſhall be appointed to the office of high con- 
ſtable, petit conſtable, churchwarden, overſeer of the poor, 
or any other parochial or ward office, and ſuch perſon 
ſhall ſcruple to take upon him any of the ſaid offices in 
regard of the oaths, or any other matter or thing, fe- 
quired by the law to be taken or done, in reſpect of ſuch 
office, every ſuch perſon ſhall and may execute ſuch office 
by a ſufficient deputy by him to be provided, that ſhall 
3 | comply 
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comply with the laws on this behalf. Provided, that the 
deputy be allowed and approved by ſuch perſons, and in 
ſuch manner, as ſuch officers ſhould by law have been al- 
lowed and approved. 

2. As to their teachers or preachers, — Every teacher or 
preacher, in holy orders, or pretended holy orders, that 
is a miniſter, preacher, or teacher of a congregation, that 
ſhall take the oaths, and ſubſcribe the declaration and ar- 
ticles as aforeſaid, ſhall be thenceforth exempted from 
ſerving upon any jury, or from being choſen or appointed 
to bear the office of churchwarden, overſeer of the poor, 
or any other parochial or ward office, or other office in 
any hundred, city, town, pariſh, diviſion, or wapentake. 

But this ſeems clearly not to extend to guaker teachers 
or preachers ; for they are neither in holy orders nor pre- 
tended holy orders. It is true, by a ſubſequent ſtatute of 
the 7 & 8 V. quakers are exempted from ſerving on ju- 
ries ; but neither by that, nor any other act, is any qua- 
ker exempted from ſerving the office of churchwarden, 
overſeer of the poor, or other parochial or ward office, 
by himſelf, or a ſufficient deputy to be by him provided, 


II., Laws againſt diſſenters not altered by the af of 
toleration, | 


1. Noclauſe in the toleration act ſhall give any eaſe or 
benefit to any popiſh recuſant; or to any that ſhall den 
in preaching or writing the doctrine of the trinity. 1 V. 
c. 18. /. 17. | 

And every juſtice of the peace may at any time require 
any perſon that goes to any meeting for the exerciſe of re- 
ligion, to make and ſubſcribe the faid declaration, and to 
take the ſaid oaths (or if quakers, the declaration of fide- 


lity ;) and upon refuſal thereof, ſuch juſtice ſhall commit 


ſuch perſon to priſon ; and ſhall certify his name to the 
next ſeſſions ; and if he ſhall refuſe again to make and 
ſubſcribe the declaration there, he ſhall be taken for a po- 
piſh recuſant convict, and ſuffer accordingly. id. ſ. 12. 
2. The toleration act ſhall not extend to the ſtatute of 
the 25 C. 2. c. 2. which requires, that all perſons ad- 
mitted to civil or military offices, as is therein mentioned, 
ſhall receive the ſacrament according to the uſage of the 
church of England, and ſubſcribe the declaration againſt 
tranſubſtantiation, 


3- The 
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3. The toleration act ſhall not extend to the ſtatute of 
30 C. 2. fl. 2. c. 1. which diſables perſons from ſitting in 
either houſe of E or coming to court, who ſhall 
not ſubſcribe the declaration therein expreſſed againſt 


popery. 


IV. Laws relating to proteſtant diſſenters, made ſince 
the att of toleration. 


1. If any perſon diſſenting from the church of England 
(not in holy orders, or pretended holy orders, or pretend- 
ing to holy orders, nor any preacher or teacher of any 
congregation) who ſhould have been intitled to the bene- 
fit of the toleration act, if he had duly taken, made and 
ſubſcribed the oaths and declaration, or otherwiſe quali- 
fied bimſelf as required by the act, mall be proſecuted on 
any of the penal ſtatutes, from which proteſtant diſſenters 
are exempted by the ſaid act, —ſhall at any time during 
ſuch proſecution, take, make, and ſubſcribe the ſaid oaths 
and declaration, or being 2 quaker ſhall qualify according 
to that act, either in the manner preſcribed by that act, 
or before two juſtices who ſhall take and return the ſame 
to the next ſeſſions to be there recorded; ſuch perſon fhall 
be intitled to the benefit of the act, as fully as if he had 
qualified himſelf in the time preſcribed by the act, and 
ſhall from thenceforth be diſcharged from all the penaltics 
and forfeitures incurred by force of any of the aforeſaid 
penal ſtatutes. 10 An. c. 2. /. 8. rhe 25 
2. And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, altho' the ſame be 
not in the county where he was ſo qualified; provided 
that the place of meeting hath been duly certified, and 
regiſtred, or recorded; and ſuch teacher or preacher ſhall, 
if required, produce a certificate of his having ſo quali- 
fed himſelf, under the hand of the clerk of the peace where 
he was qualified ; and ſhall alſo before any juſtice of ſuch 
county where he ſhall ſo officiate, make and ſubſcribe ſuch 
declaration, and take ſuch oaths as are mentioned in the 
act of toleration, if thereunto required, 10 An. c. 2. / q 

If any mayor, bailiff, or other magiſtrate, ſhall wil- 
fully reſort to, or be preſent at any publick meeting for 
religious worſhip, other than of the church of England, 
in the gown or other peculiar habit, or attended with the 
enſigns belonging to his office, he ſhall be diſabled to hold 


the ſame, or any other publick office, 5 C. c. 4. / 2. 
e, y P 5 Diltrels, 


Diltreſs, 


Diſtreſs is the taking of a perſonal chattel out of 
the poſſeſſion of the wrong doer, into the cuſtody 
of the party injured, to procure a ſatisfaction for the wrong 
committed : and is of two kinds ; either for cattle treſ- 
paſſing and doing damage, or for non-payment of rent or 
other daties, | 

The remedy for recovering rent by way of diſtreſs 
ſeems firſt to have come over to us from the civil law. 
For anciently in the feudal law, the not paying atten- 
dance at the lord's courts, or not doing the feudal ſer- 
vice, was a forfeiture of the eftate : But theſe feudal for- 
feitures were afterwards turned into diſtreſſes, according 
to the pignorary method of the civil law ; that is, the land 
that is let out to the tenant is hypothecated, or as a pledge 
in his hands, to anſwer the rent agreed to be paid to the 
landlord, and the whole profits ariſing from the land are 
liable to the lord's ſeiſure for the payment and ſatisfaction 
thereof. | 


Concerning which we will ſhew, 


J. For what cauſes a diſtreſs ſhall be. 

II. What goods may be diſtrained, and what net, 
III. At what time the diſtreſs ſhall be taken. 
V. Where the diſtreſs ſhall be made. 

V. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtreſs. 

VII. Diftreſs how to be demeaned. 

VIII. Of reſcous and pound breach. 

IX. Replevying the diſtreſs. 

X. Sale of the diſtreſs. 

XI. Irregularity in the proceedings. 

XII. Landlord re-entring on non-payment. 
II. Caſe of tenant bolding- over, 


XIV. Attorning to frangers. 
M. De- 
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Rent in arrear. 


Tender of pay- 
ment. 
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XV. Deſerting the premiſſes. 
AVI. Rent in caſe of an extent or execution. 
II. Rent on the death of tenant for life. 


XVIII. Rent how far recoverable by executors or 
adminiſtrators. 


XIX. Of diftreſs by warrant of juſtices of the peace. 


J. For what cauſes a aiftreſs ſhall be. 


1. Diſtreſs for rent muſt be, for rent in arrear ; there. 


fore it may not be made on the ſame day on which the 
rent becomes due; for if the rent is paid in any part of 


that day, whilſt a man can ſee to count money, the pay- 
ment is good. | | 
2. It muſt not be after tender of payment; for if the 


| landlord come to diſtrain the goods of his tenant for rent 


behind, before the diſtreſs the tenant may upon the land 
tender the arrearages, and if after that a diſtreſs be taken 
it is wrongful : and if the landlord have diſtrained; if the 
tenant, before the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer is unlawful. Even fo it is, in caſe 
of a diſtreſs for damage feaſant (or damage done by cattle 
treſpaſſing), the tender of amends before the diſtreſs, ma- 
keth the diſtreſs unlawful; and after the diſtreſs, and 
before the impounding, the detainer unlawful. 2 Inf. 


107. ; 

But in this caſe, altho' the owner tender ſufficient 
amends, yet he cannot take his beaſts out of the pound, 
if the amends be refuſed ; but he muſt replevy : and if it be 
found at the trial that the amends was not ſufficient, the 


_ perſon on whom they treſpaſſed ſhall have damages; if the 


Seck rents and 
abicf rents, 


amends tendred were ſufficient, then the owner of the 
beaſts ſhall have damages. Dr. & St. 112. 

3. The like remedy may be had by diſtreſs, impound- 
ing and ſale; in caſes of rent ſeck, rents of aſſize, and 
chief rents, as in caſe of rents reſerved upon leaſe. 4 G. 2. 
6. 8. , . 

Note there are three kinds of rents ; rent ſervice, rent 
charge, and rent ſech. | 

Rent ſervice-is, where the tenant holdeth his land of his 
lord by fealty and certain rent ; or by homage, fealty, and 
certain rent; or by other ſervice, and certain rent. And 

| - Rr ie 


Vi 


\ 
| 
| 
| 


is is called a rent ſervice, becauſe it hath ſome corporal ſer- 
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vice incident to ity which at the leaſt is fealty. 1 1. 141, 2. 

Rent charge is fo called, becauſe the land for payment 
thereof is charged with a diſtreſs; but before this act ſuch 
diſtreſs could not be fold, but only detained till the rent 
ſhould be paid. * 

If the rent be reſerved, without any clauſe put in the 
deed of diſtreſs for the ſame, then it is called a rent ſect, 
redditus ſiccus, or dry rent: and the difference between a 
rent charge anda rent ſeck is, that there is a clauſe of di- 
ſtrets annexed to one, and no ſuch clauſe to the other; 
and therefore the one is a charge upon the land, but for 
the other the grantee had formerly no remedy but to 
charge the perſon uf the grantor in a writ of annuity. 
1 Inſt. 143. 

Rents of aſſixe are the certain rents of freeholders and 
ancient copyholders, ſo called becauſe they are aſhzed and 
certain, and thereby diſtinguiſhed from redditus mobiles, 
farm rents for life, years, or at will, which are variable 
and uncertain. 2 Inf. 19. 

4. On a parol demiſe, or verbal leaſe, where the quan- Agreement not 
tum of the rent agreed upon can appear in certain, d dees. 
the landlord may diſtrain: But whereas there are often 
difficulties when the agreement is not by deed, the land- 


lord in ſuch caſe may recover a reaſonable ſatisfaction in 
an action on the caſe, for+ the uſe and occupation of 


the lands. And if in evidence on the trial, any parol 


' demiſe, or any agreement (not being by deed) whereon a 


certain rent was reſerved ſhall appear, the plaintiff ſhall 
not therefore be nonſuited, but may make uſe thereof as 
an evidence of the quantum of the damages to be reco- 
vered. 11 G. 2. c. 19. / 14. 

5. So an action of debt may be brought againſt a tenant Rent reſerved 
for life, in purſuance of the ſtatute of the 8 An. c. 14. — for 
which enacteth, that whereas before the ſaid ſtatute no 
action of debt did lie againſt a tenant for life or lives, for 
any arrears of rent during the continuance of ſuch eſtate 
for life or lives; it ſhall be lawful, for any perſon having 
any rent in arrear or due upon any leaſe or demiſe for life 
or lives, to bring an action of debt for ſuch arrears, in like 
manner as he might have done in caſe ſuch rent were re- 
ſerved upon a leaſe for years. , 4. 

6. Perſons having rent in arrear, upon any leaſe deter- Leaſe deter- 
mined, may diſtrain for ſuch arrears after the determina- 
tion of the leaſe, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in fix 

| kalendar 


Two difreſſes 
for one rent. 


Diftraining 
where no rent is 
due, 
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kalendar months after the determination of ſuch leaſe, and 
during the continuance of ſuch landlord's title or intereſt, 
and during the poſſeſſion of the tenant from whom ſuch 
arrear became due. 8 An. c. 14. f. 6, 7. 
7. Whereas many perſons hold conſiderable eſtates by 
leaſes for lives or years, and leaſe out the ſame in parcels 
to ſeveral under tenants ; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the under 
leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renew- 
ing of the principal leaſe ; it is enacted, that in ſuch caſe, 
the chief leaſes may be renewed, without ſurrendring all 
the under leaſes; and the like diſtreſs or entry may be had, 
as if the former chief leaſe had been till kept on foot and 
continued, or the under leaſes had been renewed under 
ſuch new principal leaſe. 4G. 2. c. 28. {. 6. 
8. Before the ſtatute of the 17 C. 2. c. 7. in caſe adi. 
ſtreſs was too little, where ſufficient diftreſs was to be had, 


- 


a man could not diftrain again, be the demand never ſo 


great; for it was his folly that at firſt he diſtrained no 
more. Mo. 7. Comb. 546. 

But now, by the ſaid ftatute, in all caſes where the 
value of the cattle diſtrained ſhall not be found to be to 
the full value of the arrears diſtrained for; the party to 
whom ſuch arrears were due, his executors or adminiſtra- 
tors, may diſtrain again for the reſidue of the ſaid arrears. 


4 
So in like manner, where the diſtreſs is made by virtue + 


of the warrant of a juſtice of the peace, in nature of an 
execution. And the diſtinction ſeemeth to be this: where 
a perſon hath an entire duty, he ſhall not ſplit the entice 
ſum, and diltrain for part of it at one time, and for other 
part of it at another time, and ſo taties queties, for ſeveral 
times; for that is great oppreſſion, But if a man ſeiſeth 
for the whole ſum that is due to him, and only miſtakes 
the value of the goods ſeiſed (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, race 
horſes, and the like), there is no reaſon why he ſhould 
not afterwards complete his exccution by making a further 
ſeizure. Burrow. Mansfield. 589. 

9. If any diftrefs and fale ſhall be made, for rent in ar- 
rear and due, when none is in truth due, the owner {hal! 
recover double value with full colts. 2 JF. Sg. 1. c. 5. 


E ; 
And if the diſtreſs be taken of goods without cauſe, the 


owner may make reſeous ; but if they be diſtrained without 
1 . | caulc, 


Diſtreſs. 449 
cauſe, and impounded, the owner cannot break the pound 
and take them out, becauſe they are in the cuſtody of the 


law. 1 Inf. 47. 


IT. What goods may be diftrained, and what not. 


1. Diſtreſs for rent muſt be of a thing, whereof a va- valuable pro- 
luable property is in ſomebody ; and therefore dogs, bucks, perty. 
does, conies, and the like, that are ſeræ naturæ, cannot 
be diſtrained. 1 [ft. 47. 

2. Altho' it be of valuable property, as a horſe ; yet geparate from 
when a man or woman is riding on him, or an axe in a the perſon, 
man's hand cutting of wood, and the like, they are for that 
time privileged; and cannot be diſtrained. 1 Inft. 47. 

But it is ſaid, that if one be riding upon a horſe damage 
feaſant, the horſe may be led to the pound with the rider 
upon him. 1 Sid. 440, 442. 

And it hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diſtrained for rent (althoꝰ they 
may for damage feaſant); but both cart and horſes may, 
if the man be not upon the cart. 1 Vent. 36. 

3. Valuable things ſhall not be diſtrained for rent, for Se 
benefit and maintenance ot trades, which by conſequent 
are for the commonwealth, and are there by authority of 
law : as a horſe in a ſmith's ſhop ſhall not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in an 
hoſtry, nor the materials in a weaver's ſhop for making of 
cloth, nor cloth or garments in a taylor's ſhop, nor ſacks 
of corn or meal in a mill, nor any thing diſtrained for da- 
mage feaſant, for it is in cuſtody of the law ; and the like, 

1 bft. 47. 
4. Beaſts belonging to the plough ſhall not be diſtraine 
which is the ancient common law of England, for no man 
all be diſtrained by the untenſils or inſtruments of his 
trade or profeſſion, as the axe of the carpenter, or the books 
of a ſcholar) while goods or other beaſts may be diſtrained. 

1 Int. 47. 

But this rule holds only in diſtreſſes for rent arrear, 
2merciaments, and the like; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like. 
3 Salk, 136. 

So in the caſe of Hutchins and Chambers, E. 31 G. 2. 
On a ſpecial verdict: Several geldings were diſtrained for 
the poor rate, which were ſtated to be beaits of the plough 
and cart; when there were other goods more than ſuffi- 

Vor. I. G g cient 
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cient to anſwer the value of the demand. It was ob. 
jected, that by the ſtatute of 51 H. 3. fl. 4. (which was b. 
alſo an affirmance of the common law) none ſhall be di- | 
flrained by his beaſts that gaigne his land. In the argument 1 
of this cauſe, it was obſerved, that this duty on the ſta- 

tute of the 43 E/iz. is not a tax upon the land, nor pay- th 
able out of it, but a charge upon the perſon: and it is a 


tax throughout the kingdom, and for publick benefit: 80 
That it is not to be contidered upon the foot of a com- 5 
mon law diſtreſs : That the nature, deſign, and end of this * 
publick duty, required the moſt effectual and ſpeedy re- Ja; 
medy that could be deviſed : That the reaſon why beaſts ar 
of the plough could not be diſtrained at common law, will 0 
not hold in the preſent caſe. This is ſimilar to an exe- 

cution, and eflentially different from a diſtreſs at common = 
law. By the common law the diſtreſs could not be fold : (4 
It was only taken nomine pane; not as a ſatisfaction 

(which this is) fer the duty. The reaſons for the privi- * 
lege do not now hold. Agriculture then wanted and re- 1 
quired encouragement, and muſt have been impeded by 2 0 
common law diſtreſs: Now it doth not. Then, the * 
thing diſtrained could not be fold, and remained uſeleſs: ; 
Now, it may be fold. This diſtreſs is not taken as a ”m 


pledge, or a mean to compel ; but for a ſatisfaction for th 
the duty itſelf, a perſonal duty, and of a publick nature, l 


— And by lord Mansfield Ch. J. This ſeiſing is but partly me 
analagous to the common law diſtreſs ; but 1s much more 5 
analagous to the common law execution. In the old * 
common law diſtreſſes which were in nature of a nomine x 
pœnæ to compel payment, it would have been abſurd to M 
have ſuffered the implements by which a man gained his | ö 
livelihood to be holden as a pledge; becauſe that would * 
have been taking from the man the only means he had = 
of being able to pay the debt. But this reaſon doth not ry 
hold, where the things diſtrained may immediately be fold 4 | 
by way of ſatisfaction; which, tho' called a diſtreſs, yet * 
really is, in this reſpect, an execution. And in caſes of * 
execution, beaſts of the plough may be diſtrained, altho' 17 
there be other ſufficient diſtreſs. And the court were una- f. 1 
nimouſly of opinion, that beaſts of the plough are diſtrain- 
able under the ſtatute of the 43 Eliz. and ſuch like acts * 
of parliament. Burrow. Mansfield. 579. | k, | 
Things fixed to 5. Furnaces, cauldrons, or other things fixed to the * 
the ticch. lk, frechold, or the doors or windows of a houſe, or the like, "ay 
cannot be diſtrained. 1 1%. 47. ſont 
| | ther 
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6, Things for which a replevin will not lie, ſo as to Things for 
be known again, as money out of a bag, cannot be di- 


ſtrained. 2 Back. Abr. 109. 


But money in a bag ſealed may be diſtrained; for that 


the bag ſealed may be known again. 


7. By the 2 W. eff. 1. c. 5. Perſons having rent ar- Corn or bay cut, 


rear on any demiſe, leaſe, or contract, may ſeize and ſe- 
cure any ſheaves or cocks of corn, or corn looſe or in the 
ſtraw, or hay being in any barn or granary, or upon any 


hovel, ſtack, or rick, or otherwiſe upon any part of the 


land charged with rent, and may lock up or detain the 
fame in the place where found, in the nature of a diſtreſs ; 
ſo as the ſame be not removed to the damage of the owner, 
out of the place where found and ſeized, but be kept there 
(as impounded) till replevied or fold. 


8. Alſo by the 11 G. 2. c. 19. The landlord may take Corn or hay 
and ſeize corn, graſs, hops, roots, fruits, pulſe, or other wing. 


product growing, as a diſtreſs; and the ſame may cut, ga- 
ther, make, cure, carry and lay up, when ripe, in the 
barns or other proper place on the premiſſes; and if there 
ſhall be no barn or proper place on the premiſſes, then in 
any other barn or proper place Which he ſhall procure, ſo 
near as may be to the premiſſes; the appraiſement whereof 
ſhall be taken when cut, gathered, cured, and made, and 
not before. /. 8. | 

And notice of the place where the goods ſo diſtrained 
mall be lodged, ſhall in one week after the lodging 
thereof be given to the tenant, or left at the Jaſt place of 
nis abode. / . 


9. Generally, whatever goods and chattels the land- 1 
pa u. e 


lord finds upon the premiſſes, whether they in fact be- 
long to the tenant or a ſtranger, are diſtrainable by him 
for rent; for otherwiſe a door would be opened to infi- 
nite frauds upon the landlord : and the ſtranger hath his 
remedy over by action on the caſe againſt the tenant, if 
by the tenant's default the goods are diſtrained, fo that 
he cannot render them when called upon. 3 Back. c. 1. 
þ. 8. | 

But on particular circumſtances perhaps a court of 
equity may relieve. As in the caſe of Footer and Foyce, 
T. 1 J. in the common pleas, a perſon driving ſhecp to 
Lenden to fell, by agreement with a maſter of an inn, put 
them into ground at ſo much a ſcore for a night. The 
landlord ſeeing them, aſked whole they were, but con- 
lentcd to their ſtaying there, and afterwards diſtrained 
them for rent due to him from the maſter of the inn. 
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And it was adjudged for the landlord. 3 Lev. 260. 
2 Vrntr. 50, But in the ſame caſe, upon a bill for 
relief in equity, the lords commiſlioners ſeemed to think, 
that the grounds lying to the inn, and uſed therewith, 
ought to have the ſame privilege as the inn hath, and 
that paſſenger's cattle ought not to be diſtrainable there. 
And it appeared in this caſe, that on the 
landlord's coming and ſeeing the ſheep, he pretended to 
be angry. Upon which the owner offered to take out the 
mecp, at which time they were not diſtrainable for the 
rent, having not been levant and couchant (that is, ha- 
ving not ſo long remained upon the ground, as to have 
laid down and riſen up again to feed). So that the court 
tooked on the conſent as a fraud, to get them to be left 
all night, by which they became liable to the diſtreſs, 
And it was decreed, that the landlord ſhould anſwer for 
the value of the ſheep, and pay colts both in law and equity, 
Prec. Chan. 7. 

12, Where a ſtranger's beaſts efcape into the land, 
they may be diſtrained for rent, tho' they have not been 
levant and couchant, provided they are treſpaſſers : But 
it the tenant of the land is in detault, in not repairing 
his fences, whereby the beafts came into the land, the 
landlord cannot diſtrain ſuch beaſts, tho* they have been 
levant and couchant, unleſs he have cauſed notice to be 
given to the owner, and the owner ſuffers them to remain 
there afterwards, Lutw. 364. 

But in caſe of an ancient ſeigniory, the lord may diſtrain 
caitle for ſervices, which came in by eſcape, tho' they 
were not levant and couchant, altho' it be in default of 
the fences, which the tenant of the land ought to main- 
tain; becauſe the lord hath nothing to do with the repair- 
ing of the tences, and he hath no remedy but by diſtreſs : 
Hut the owner may prevent the diſtreſs, by making freſh 
viirtuit ; for then the cattle remain as it were in his own 
pofletien, L. Raym. 168, 9. H. 8 W. Kemp and 
Crews. 

But in caſe of rent reſerved upon a leaſe for years, the 
landlord cannot diſtrain ſuch cattle, until they be levant and 
couchant ; for if the landlord had had the lands in his own 
hands, he ought to have repaired the fences ; and when 
Ike puts in a leſſee, he ought by covenant to oblige him 
to repair: and therefore in that caſe, if the law would 
low the landlord to diftrain the cattle of a ſtranger which 
como ia by eſcape, before that they be levant and 
/ | couchant, 
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couchant, it would be in effect to allow a man to take 
advantage of his own wrong. Therefore if the cattte 
come in by default of the owner of the cattle, then they 
may be diſtrained before they be levant and couchant; and 
if in default of the tenant of the land, there they cannot 
be diſtrained until they have been levant and couchant, 
that is to ſay, for rent upon leaſes for years. And in 
ſuch caſe the landlord ſhall not take the cattle before that 
he has given notice to the owner, that they are upon the 
land liable to his diſtreſs; 2nd if he doth not come to 
take them away, then they become diſtrainable, And by 
Treby chicf juſtice ; where the cattle eſcape accidentally, 
there they are not diſtrainable, until they have been le- 
vant and couchant ; but if they eſcape by default of their 
owner, they are diſtrainable the firſt minute. id. 

In the caſe of Broaden and Pierce, II. 1690, where a 
rent charge was arrear for 20 years, and cattle eſcaped 
out of the next ground, and were diſtrained ; lord Not- 
tingham (in equity) relieved againſt it, 2 Yern. 231. 

11. If ten head of cattle were doing damage, a man can- 
not take one of them and keep it till he be ſatisfied for the 
whole damage; but he may bring an action of treſpaſs 
for the reit. 12 Mod. 660. H. 13. W. Vaſper and 
Edwards, | i 

If a man hath common for ten cattle, and he puts in 
more ; the ſurpluſage above ten may be taken damage 
feaſant., 1 RolPs Abr. 665. 

If a man come to diſtrain, and ſee the beaſts in his 
ground, and the owner chaſe them out, of purpoſe before 
the diſtreſs taken; yet the owner of the ſoil cannot diſ- 
train them, and if he doth, the owner of the cattle may 
reſcue them; for the beaſts muſt be damage feaſant at the 
time of the diſtreſs. 1 I. 161. 

For diſtreſs damage feaſant is the ſtricteſt diſtreſs 
that is; and the thing diſtrained mult be taken in the 
very act: for if the goods are once off, tho' on fretb 
purſuit, the owner of the ground cannot take them. 


12 Had. 661. 


III. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in the 
night, but in the day time; and fo it is of a rent charge; 
but for damage feaſant, one may dütrain in the night; 

G 3 otherwiſ:, 
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otherwiſe, it may be, the beaſts may be gone before he can 
take them. 1 Ine. 142. 


For before ſun riſing, or after ſun ſet, no man may 
diſtrain but for damage feaſant. Mirrour. c. 2. f. 26. 


IV. Where the diſtreſs ſhall be made. 


Church lands. 1. The king's officers, as ſheriffs and others, ſhall not 
take diſtreſſes in the fees werewith churches in times paſt 
have been endowed ; but diſtreſſes may be taken in poſſeſ- 
ſions of the church newly purchaſed. 9g Ed. 2. c. 9. 

On the pre- 2. A man may diſtrain in places or lands within the 

miſſes, fee, liable to diſtreſs, and not elſewhere, 52 H. 3. c. 51. 
2 Inft. 131. Mir. c. 2. ,. 26. ; | 

on che common. 3. And by the 11 C. 2. c. 19. The landlord may di- 
ſtrain any cattle or ſtock of the tenant, depaſturing on 
any common appendant or appurtenant, or any ways be- 
longing to the premifles demiſed. /. 8. 

In the high way. 4. No perſon (except the king's officers) ſhall take di- 

ſtreſſes in the king's highway. 52 H. 3. c. 15. 

And the reaſon is, becauſe the king's ſubjects ought to 
have free paſſage, as well to fairs and markets, as about 
their other affairs. But yet this ſhali not be taken, to make 
the diſtreſs utterly unlawful, ſo as to take advantage 
thereof in bar to an avowry, but to this purpoſe, that if 
the lord diſtrain in the highway, the tenant may bave an 
action againſt him upon this ſtatute. 2 ft. 131, 132. 

Carried off th? 5. But by the 11 G. 2. c. 19. If any tenant for life, 

years, at will, ſufferance, or otherwiſe, ſhall fraudulently 

or clandeitinely convey off the premiſſes his goods or chat- 
tels, to prevent the landiord from diſtraining; ſuch land- 
lord, or any perſon by him lawfully impowered, may in 

30 days next after ſuch conveying away, ſeize the ſame 

wherever they ſhall be found, and diſpoſe of them in ſuch 

manner, as if they had been diſtrained on the premiſes, 


oy 

But no landlord ſhall diſtrain any goods ſold bang fide, 
and for a valuable confideration, before ſuch ſeizure made, 
to any perſon not privy to ſuch fraud. /. 2. 

And if any tenant fhall fo fraudulently remove and con- 
vey away his goods or chattels, and if anv perſon or perſons 
ſhall wiltully and knowingly aid or aſſiſt him in ſuch frau- 
dulent conveying away or carrying off of any part of his 
goods or chattels, or in concealing the ſame ; every per- 
ton ſo offending ſhall forfeit to the landlord double the 

| x | value 


value of ſuch goods, to be recovered in any court of re- 
cord at J/eftmin/ter. 1. 3. 

But if the goods and chattels ſo fraudulently carried off 
or concealed ſhall not exceed the value of 50 l, the land- 
lord or his agent may exhibit a complaint in writing (A) 
before two juſtices of the peace of the ſame county or di- 
viſion, reſiding near the place where ſuch goods and 
chattels were removed, or near the place where the ſame 
were found, not being intereſted in the lands or tene- 
ments whence ſuch goods were removed; who may ſum- 
mon (B) the parties concerned, examine the fact and 
all proper witneſſes upon oath (or if it is a quaker, upon 
athrmation required by law ;) and in a ſummary way de- 
termine whether ſuch perſon or perſons be guilty of the 
offence, with which he or they are charged, and to en- 
quire in like manner of the value of ſuch goods and chat- 
tels; and upon full proof of the offence, by order (C) 
under their hands and ſcals the faid juſtices ſhall adjudge 
the oftender or offenders to pay double the value of the 
ſaid goods and chattels, to ſuch landlord, his bailiff, 
ſervant, or agent, at ſuch time as the ſaid juſtices ſhall 
appoint : and if the offender or offenders, having notice 
of ſuch order, ſhall refuſe or neglect ſo to do, they ſhall 
by their warrant (D) levy the ſame by diſtreſs : and for 
want of ſuch diſtreſs (E) may commit the offender or of- 
fenders to the houſe of correction (F) there to be kept to 
hard labour, without bail or mainprize, for the {pace of 
ſix months, unleſs the money ſo ordered to be paid as 
aforeſaid ſhall be ſooner ſatished. /. 4. 

Perſons aggrieved by order of ſuch juſtices, may appeal 
to the next general or quarter ſeſſions; who may give 
colts to either party. /. 5. 

And where the party appealing ſhall enter into recog- 
nizance, with one or two ſureties, in double the ſum ſo 
ordered to be paid, with condition to appear at ſuch ſeſſi- 
ons ; the order of the juſtices ſhall not be executed againſt 
him in the mean time. /. 6. 

7. 29 & 30 G. 2. X. and Biſex. Order made by two 
juſtices, reciting that a complaint had been made to them 
in writing, by A. Clavey againſt J. Biſſex, that he the 
ſaid Clavey demiſed his eſtate in the pariſh of Shelley in the 
county of Somerſet, to William Thatcher, at the yearly rent 
of oy and that there was due and in arrear trom That- 
cher to him for rent of the ſaid eſtate, on the fifth day 
of April laſt, 241 15s 84d; and that he the ſaid Cla- 
% would have diſtrained the goods and chattels of the 
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ſaid V. Thatcher upon the faid eftate, in order to obtain 


ſatisfaction of the ſaid rent; but to prevent him from ſo 


doing, the ſaid Bix, on or about the 27th, 28th, and 
29th days of Auguft laſt, did knowingly and wilfully aid 


and afhit the ſaid Thatcher, in fradulently conveying and 


carrying off from the ſaid eſtate his the ſaid Thatcher's 
goods and chattels, and alſo in concealing the fame, be- 
ing under the value of 501, that is to ſay two cows, 
one heifer, and ten hundred weight of cheeſe, of the va- 
lue of 201; whereby the ſaid Clavey was prevented from 
diſtraining the ſame, in order to obtain ſatisfaction for 
the ſaid rent, and contrary to the ſtatute 11 C. 2.; and 
therefore praying us to grant him our warrant of ſum- 
mons, requiring you the ſaid J. Biſſex to appear before us, 
and that we would examine the fact, and thereupon make 
ſuch order therein for his relief, as the ſaid ſtatute direQs 
and requires, and as ſhould be agreeable to juſtice : Where- 
upon we the ſaid juſtices, reſiding near the ſaid eſtate from 
whence the ſaid goods and cattle were removed, and nei- 
ther of us any way intereſted in the faid eſtate, did iſſue 
our warrant of ſummons, requiring you the ſaid J. Biſſex 
to attend us thereon to anſwer the ſaid complaint ; and 
you having attended accordingly, and we in your preſence 
having examined the witneſſes produced by the ſaid 4. 
Clavey upon oath, and heard what was alledged by you 
in your defence, do adjudge that the ſaid complaint is 
true; and that the ſaid goods and cattle of the ſaid V. 
Thatcher, which you fo aided and aſſiſted in conveying 
and carrying off from the ſaid eſtate, and alſo in conceal- 
ing the ſame, were of the value of 201, and that you 
have thereby forfeited double of the value of the ſaid 
goods and cattle, being the ſum of 401, to the ſaid com- 
plainant A. Clavey, by virtue of the ſaid ſtatute : We 
therefore in purſuance of the ſaid ſtatute, do adjudge, 
order, and require you the ſaid J. Biſſex, within the ſpace 
of three days from the date hereof, to pay to the ſaid 4. 
Clavey the fum of 401, which if you ſhall neglect to do, 
ſuch further proceedings will be then had againſt you to 
inforce the payment thereof, as the ſaid ſtatute directs 
and requires, Given under our hands and ſeals, this 
fifth day of January 1756.— This order was affirmed by 
the ſeſſions upon appeal. Both the orders were removed 
by certiorari into the king's bench, It was moved to 
quaſh the ſame. Objections taken: 1. The complaint 


is faid to be taken in writing, but not upon oath, 2. It 


is only ſaid, that he demiſed to 777, Thatcher ; but not ſuid 
70 tor 
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for what eſtate or term. 3. It is ſtated, ſo much was 
due for rent, but not ſaid for what term; it might be 
due 20 years ago: it is not ſtated to be due, when That- 
ther removed his goods. 4. The words of the order are, 
goods and cattle; of the ſtatute, goods and chattels. 5. No 
certain time is alledged when the defendant aided and 
aſſiſted ; only ſaid, on or about the 26th, 27th, or 28th of 
Auguſt. 6. Not ſtated that Thatcher did carry off his 
goods: only that Biſex did aid and aſſiſt him in carrying 
them off, 7. They adjudge the complaint true, but do 
not ſtate the evidence; and this is a conviction, not an 
order : and for any thing that appears, it might be upon 
Clavey's evidence alone. 8. It is not ſtated that the goods 
were under the value of 5ol, which is the ground of 
the juſtices juriſdiction. 9. The words of the — are, 
if any perſon ſhall be a tenant of any lands, tenements, 
or hereditaments: the word uſed in the order is Hate; 
which may be a thing incorporeal, or may mean the 
intereſt in the land, and fo not within the 4 10. 
It ſhould appear, whether the landlord has a right to 
diſtrain : by the 8 Anu. c. 14. the landlord may diftrain 
at any time within fix months after the expiration of the 
term: it doth not appear theſe fix months were not ex- 
pired ; and if they were, this is no offence. After 
conſideration, Mr. juftice Deniſon delivered the reſolution 
of the court: I think the moſt material objection is, whe- 
ther this is an order or a conviction. If a conviction, the 
evidence ought to have been ſet out. And there has 
been no doubt (notwithſtanding the caſe of X. and Pul- 
leine, 1 Salk. 369.) that in a conviction the evidence muſt 
be ſet out, that the court may judge upon it. So it was 
held by lord Hardwicke in the caſe of K. and Lloyd, Ser. 
996. and in that caſe it was objected, that as it ſubjected 
the party to a penalty, tho” in the ſtatute it was called an 
order, yet it ſhould be conſtrued as a conviction : but the 
court ſaid, every act of the juſtices, which ſubjects the 
party to a penalty, ſhall not be conſtrued as a conviction, 
K. and Venables, Str. 630. 2 L. Raym. 1406. upon the ſta- 
tute for licenſing alehouſes, conſidered as an order. X. 
and Blackwell, M. 4 Ges. which the court ſaid was a ſtrong 
caſe, and muſt be conſidered as an order. I underſtood 
from my lord Hardwicke, in the caſe of K. and Lhd, that 
his ground of the difference was founded upon the expreſ- 
lions of the ſtatute, and not upon the penalty ; as where 
the words of the ſtatute are, of which he ſhall be con- 
« victed,” it is to be conſtrued as a conviction. Here 

; it 
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it is extremely-ſtrong ; the ſtatute calls it an order: and 
in the nature of it, it is an examination upon a complaint, 
If the party was never ſummoned, this court upon affi- 
davit will grant an information againſt the juſtices ; but 
the ſummons need not be ſet out; and the court will in- 
tend the juſtices have done right, in caſe the contr 

does .not appear upon the face of the order. As to the 
Iſt objection : this is not an information, but a com- 
plaint: when the party is ſummoned, the witneſſes are to 
be examined upon oath, but the complaint need not be 
upon oath. In anſwer to the 2d objection : as the order 
has followed the words of the ſtatute, we will not in- 
tend it a caſe whercin the juſtices had not a juriſdiction, 
The court will not, in cafs of an order, intend that the 
Juſtices have done wrong. As to the third objection : it is 
ſufficiently alledged, in an order; his aſſiſting the tenant 
to carry away the goads, as it is here alledged, is ſuffi- 
cient to ſhew the rent continued then to be in arrcar 
and the rather, as the defendant might have availed him- 
ſelf of the rent paid, by proving it before the juſtices. | 
much doubt, whether in a declaration it would not be 
ſufficient to ſay, the rent was in arrear at ſuch a day ; 
and I think it would lie upon the detendant to prove that 
the rent does not remain in arrear. As to its not being 
ſaid, for what time the rent was due; this is mere matter 
of form. As to the 5th objeCtion : about, in common 
parlance, means in this caſe three days or near it. They 
might be three days in carrying the goods away. The 
days are not material, even in legal proceedings. 1 L. 
Raym. 581. And in the caſe of X. and Simpſon, H. 3 
Geo. 2. Str. 46. the day and hour in a conviction are not 
material. By this ſtatute no time is limited, when the 
complaint ſhall be made : it may be made at any time. 
Suppoſe that the defendant had paid the penalty on a diffe- 
rent complaint made, he might eaſily have ſhewn it. As to 
the th: the anſwer is obvious; it Zhatcher had not car- 
ried his goods away, the defendant could not have aided 
in carrying them. The ſtatute ryakes two offences; one, 
carrying the geods away ; the other, aiding in carrying 
them away. It is only neceflary here to ſtate the offence 
which the defendant bad been guilty of, which this order 
does in the words of the ſtatute. In the caſe of X. and 
Hent, M4. 13 Gee. 2. there was a conviction for aiding 
and aſſiſting in killng a buck, It was objected, that it 
was not Charged the buck was killed, But the court held, 
that as the conviction was in the words of the ſtatute, it 
; Was 
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was ſufficient, And the court held they were all princi- 
pals, as well thoſe that KiHed che buck, as thaſe that aſ- 
ſited. And this was the cafe of a conviction. All 
the other objections may have this general anſwer ; that in 


the caſe of orders, where 2 have juriſdiction, 
right; and if they have 


we will intend they have acte 
done wrong, they may be puniſhed by an information. 
Let the orders be confirmed. 

So in the caſe of X. and Middlehur/t, T. 30 & 31 C. 2. 
Two Juſtices make an order againſt one Thomas Miallle- 
burt, for wilfully and knowingly aiding or uſſiſting Jahn 
Cheſterton, the tenant of Sir Thomas Fleetwood, in fraudu- 
tently removing and conveying away five cows and other 
goods, or in concealing the ſame, hich order, on ap- 
peal to the ſeſſions, was confirmed. It was moved to 
quaſh theſe orders, upon two abjections: 1. The whole 
adjudication refers to the complaint of one Thomas sten, 
wherein there is no charge upon Che/terton the tenant at 
all: neither is it ſtated, that Chefterton the tenant did re- 
move the goods. 2, The act creates to offences, viz. 
aifting in removing, and affifting in concealing the goods. 
Now, it is not ſpecifically charged upon the defendant 
Middlehurjt, that he wilfully and knowingly did either 
of theſe two things : It is only alledged that he wilfully 
and knowingly did one or the other. In 1 Salk. 371. 
Rex v. Stocker, an indictment for forging, or cauſing to 
de forged, was holden ill, becauſe the charge was in the 
lisjunctire. So, 2 Haw. 225. An indietment charging 
a man disjunctively, is void. For the offences are diſ- 
tinct; and it appears not, of which of them the defend- 
ant is accuſed. So here, it doth not appear, of which 
of the two offences the juſtices have convicted him.— 
On a rule to ſhew cauſe, Jo the iſt objection, that it is 
not deſcribed ſufficiently what the offence is; it was an- 
ſwered, that this is an order, and the court will not in- 
tend it to be ill. To the 2d objection, as to the charge 
deing in the disjunctive, that he affiſted the tenant in re- 
moving or concealing the goods, it was anſwered, that the 
crime and the puniſhment are the ſame upon both; and 
the defendant was heard. —By lord Mansfield Ch. J. Upon 
jndictments, it hath been determined, that an alternative 
charge is not good (as, forged or cauſed to be forged) ; 
tho* one only need be proved, if laid conjunctively (as, 
forged aud cauſed to be forged) : but I do not fee the rea- 
lon of it: the ſubſtance is exactly the ſame ; the defen- 
lant muſt come prepared againſt both: and it makes no 
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difference to him in any reſpet. But this is an order: 
and being good in ſubſtance, needs not be literally ſo 
ſtrict.— And by the court, the rule to ſhew cauſe was 
diſcharged, and conſequently both orders affirmed. Bur- 
row, Mansfield. 399. 


V. That reaſonable diſtreſs ſpall be taken. 


Diſtreſſes ſhall be reaſonable, and not too great ; and he 
that taketh great and unreaſonable diſtreſſes, ſhall be grie- 
vouſly amerced. 52 H. 3. c. 4. 

For example, if the lord diſtrain two or three oxen 
for 12d, or the like ſmall ſum, and the owner bring a 
replevy of the oxen, and the lord avow the taking of them 
for the 12d ; of his own ſhewing, he ſhall make fine : or 
the party may have his action upon this ſtatute, 2 1%. 


107. 

if the lord diſtrain an ox, or horſe, for a penny; if 
there were no other diſtreſs upon the land holden, the 
diftreſs is not exceſſive: but if there were a ſheep, or a 
ſwine, or the like, then the taking of the ox or horſe is 
exceſſive, becauſe he might have taken a beaſt of leſs va- 
lue. 2 Inf. 107. 


VI. Manner of making diſtreſs. 


1. Gates or incloſures may not be broken open, nor 
thrown down, to make a diſtreſs. 1 ft. 161. 
2. Nor may the leſſor enter into the tenant's houſe, un- 
leſs the doors are open. Read. Diſtr. 2 Bac. Abr. 111. 

Upon a queſtion about taking a diſtreſs, it was held by 
the lord chief juſtice Hardwicke, at the ſummer aſſizes at 
Exeter, 1735, that a padlock put on a barn door could not 
be opened by force, to take the corn by way of diſtrels. 
Vin. Diſtr. (E. 2.) 6. N 

But if the outer door of an houſe is open, one may 
break an inner door to take a diſtreſs. Caſes in the time of 
lord Hardwicke. 168. 

. Where any goods or chattels fraudulently or clan- 
aeflinely conveyed or carried away, ſhall be put, placed, 
or kept in any houſe, barn, ftable, outhouſe, yard, cloſe, 
or place, locked up, faſtened, or otherwiſe ſecured, fo as 
to prevent ſuch goods or chattels from being taken and 
ſeized as a diſtreſs for arrears of rent; it ſhall be lawful 
for the landlord, or his ſteward, bailiff, receiver, or othc: 

| perſon 
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perſon” or perſons impowered, to take and ſeize, as a dif- 
treſs for rent, ſuch goods and chattels (firſt calling to his 
afiltance the conſtable, headborough, borſholder or other 
peace officer of the hundred, diſtrict or place, where the 
ſame ſhall be ſuſpected to be concealed, and in caſe of a 
dwelling houſe, oath being alſo firſt made (G) before a 
juſtice of the peace, of a reaſonable ground to ſuſpect that 
ſuch goods or chattels are therein) in the day time to break 
open (H) and enter into ſuch houſe, barn, ſtable, out- 
houſe, yard, cloſe, and place; and to take and ſeize ſuch 


goods and chattels for the ſaid arrears of rent, as he might 


have done if they had been in any open place. 11 G. 2. 
6. 19. |. 7. 

3 it be in this caſe where the goods are clan- 
deſtinely conveyed, it may ſeem from what hath been ſaid, 
that the landlord hath no mean to come at the goods in 
order to make diſtreſs, it the tenant ſhall think fit to lock 
up his gates, and ſhut the doors: And the like may be 
obſerved in cafes of dittreſs for the levying a penalty, by 
warrant of juſtices of the peace (unleſs ſuch penalty, or 
part thereof, be given to the king). Which matter may 
ſeem to require ſome conſideration. 


4. If a landlord comes into a houſe, and ſeizes upon part in the ae 
ſome goods as a diſtreſs, in the name of all the goods of the whoie. 
of the houſe ; that will be a good ſeizure of all. 6 Mad. 


215. 


VIL. Diſtreſs how to be demeaned. 


1. By the 52 H. 3. c. 4. None ſhall cauſe any diftreſs that Tmpounding c 


he hath taken, to be driven out of the county where it was ta- the premitics, 


ken : and if one neighbour do jo to anther of his own authority 
(as for damage feaſant, or rent charge, 2 Inſt. 106.) he 


Hall make fine as for a thing done againſt the peace; and if 


the lord ſo preſume to do againſt the tenant, he ſhall be grie- 
vuſfly puniſhed by amerctament. 

Betore this act, at the common law, a man might have 
driven the diſtreſs to what county he pleated : which was 
miſchievous, for two cauſes; 1. Becauſe the tenant was 
bound to give the beaſts being impounded in an open pound 
ſuſtenance, and being carried into another county, by com- 
mon intendment he could have no knowledge where they 
were. 2. He could not know where to have a replevy ; 
but the party was, before this ſtatute, driven to his action 
upon his caſe. 2 In. 106. 

And albeit this ſtatute be in the negative, yet if the te- 
nancy be in one county, and the manor in another county, 
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the lord may drive the diſtreſs which he taketh in the te- 
nancy to his manor in the other county; for that the te- 
nant is out of both the ſaid miſchiefs : for the tenant by 
doing of ſuit and ſervice to the manor, by common in- 
8 what is done there, and therefore may 
give his beaſt ſuſtenance, And to know where to have 
his replevy, the bailiff of the manor uſually drives the cat- 
tio diltrained to the pound of the manor, And hereby it 
is to be noted, that a: caſe out of the miſchief, is out of 
the meaning of the law, tho' it be within the letter, 
2 Inſt; 106. 

And by the 1 2 P. & M. c. 12. It is further en- 
ated, that no diftreſs of cattle ſhall be driven out of the hun- 
dred, rape, wapentake, or lathe, where ſuch diſtreſs ſhall be 
takem, except it be to a pound gert within the ſame ſhire, not 
abrve three miles diflant from the plave where the ſaid diſtreſs 
was taken; and no cattle or other goods diſtrained for any cauſe 
at one time, /{*all le impounded in ſeveral places, whereby the 
owner may bo conſtrained ts ſue feveral replevies; on pain of 
100s'to the party grieved, and treble damages. ſ. 1. 

T. 21 G. 2. Gimbart and Pelab. The defendant juſti- 
hed impounding cattle damage feaſant. And on evidence 
it appearcd, he put them into the next pound, though it 
happened to be in another county. And Lee Ch. J. held, 
it did not make him a treſpaſſer, though it ſubjected him 
to the penalty of the ſtatute of the 1 & 2 P. & MH. Str. 
1272. | x 

ote, a pound is either overt or open, as in a pinfold 
made for ſuch purpoſes, or in his own cloſe, or in the 
cloſe of another by his conſent ; and it is therefore called 
open, becauſe the owner may give his cattle meat and 
drink, without treſpaſs to any other, and' then the cattle 
mull be ſuſtained at the peril of the owner: Or it is a 
pound-c:vert or cloſe, as to impound the cattle in ſome 
part uf his houſe; and then the cattle muſt be ſuſtained 
with meat and drink at the peril of him that diſtraineth, 
and he ſhall not have any ſatisfaction therefore. 1 /nft. 


* Don if the diftreſs be of utenſils of houſhold, or ſuch like 
dead goods, which may take harm by wet or weather, or 
be ſtolen away ; there he muſt impound them in a houſe, 
or other pound covert, within three miles in the ſame coun- 
ty; for if he impound them in a pound gvert, he muſt 

anſwer for them. 1 It. 47. 
2, By 11 G. 2. c. 19. Any perſon diſtraining, may im - 
pound or otherwiſe ſceure the diſtreſs, of what kind 67 
eve 


Diftroſs- 463 


eyer it be, in ſuch place, or on ſuch part of the premiſſes, 
25 ſhall be moſt convenient; and may appraiſe, and ſell 
the ſame, as any perſon before might have done off the 
premiſes. /. 10. | 
3. Cattle diſtrained may not be worked or uſed, unfeſs Uiing the goods 
for the owner's benefit, as a cow milked, or the like; %fraince, 
much leſs may they be abuſed or hurt. Cro. Fac. 148. 
And'it hath been faid in this caſe, that even a cow may 
: not be milked; for thoꝰ the cow be better for this, yet 
e who took the diſtreſs ought not to do good to the on- | 
| er without his conſent, and perhaps the owner would j 
have come before-any damage came by this to the cow ; L 
and if it periſh by this, yet he who took the diſtreſs may | 
diſtrain again. 2 Bac. Abr. 112. j 
4. So if the diſtreſs be loſt by the act of God: as if the piares: dying. j 
diſtreſs dies in the pound, without any default in the di- | 
trainer; in ſach caſe, he who made the diſtreſs may di- 
train again. 1 Salk. 248. 
5. It is the diſtrainer's own fault, if he puts the diſtreſs Killed. 
in a pound which will not hold it; but he cannot juſtify 
the tying of cattle in the pound ; and if he tics a beaſt, 
and it is ſtrangled, he muſt pay damages. 1 Salk. 248. 
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VIII. Of reſcous and pound breach. | 


1. By the common law, if a man break the pound, or Reſcous and | 
the lock of it, or part of it, he greatly oftendeth againſt pound breach, 
the peace, and doth treſpaſs to the king, and to the lord- 
of the fee, and to the ſheriffs, and hundredors, in breach " 
of the peace, and to the party, and to the delaying of juſ- | 
tice ; and therefore hue and cry is to be levied againſt him, | 
25 againſt thoſe who break the peace. Mir. c. 2, ſ. 26: 
And the party who diſtrained may take the goods again, 
whereſoever he ſhall find them, and impound them again. 
I Inft. 47. 

2. And by ſtatute, on any pound breach or reſcous, of 
goods diſtrained for rent, the perſon grieved thereby, ſhall 
in a ſpecial action upon the caſe, recover treble damages 
and colts againſt the offender, or againſt the owner of the f 
goods, if they be afterwards found to have come to his 
uſe or poſſeſſion, 2 . c. 5. /. 4. 


Treble damages and cots] In the caſe of Sir Wilfred Law- 
ſm v. Storey, M. 6 IV. It was adjudged, that the coſts 
mall be trebled as well as damages. L. Raym. 20. | 

3. When a man hath taken diſtreſs, and the cattle dif- 
trained, as he is driving them to the pound, go into the j 

| houſe | 


Sale, 


Hos of the owner; if he that took the diſtreſs demand 
them of the owner, and he deliver them not, this i; 
reſcous in law. 1 I. 161. 5 

2 | 1 Y. Replevying the diſtreſs. 


- 
1 


* x. It is worthy of obſervation, how provident the lay 
is, that mens beaſts, cattle, or other goods be not unjuſt- 
Ty or 5 diſtrained ; and if they be, that deliver- 
ance be ſpeedily made of them by replevy, (or taking 
Hack the pledge): otherwiſe the huſbandry of the realm, 
and mens other trades, might be overthrown ot hindered, 
2 Int. 137. 

2. To which purpoſe, it is enacted by the 1 & 2 P. & 
M. c. 12. that the ſheriff of every county ſhall, at his 
firſt county day, or in two months after he hath received 
his patent of office, appoint and proclaim in the ſhire 
town four deputies at the leaſt, dwelling not above 12 
miles one diſtant from another, to make replevies; on pain 
of 51 for every month that he ſhall lack ſuch deputy or 
deputies, half to the king, and half to him that ſhall ſue 
in any court of record. | | 
3. And the ſheriff, or other officer having authority to 
grant replevins, ſhall in every replevin of a diſtreſs for 


rent, take in his own name, from the plaintiff and two 


ſureties, a bond in double the value of the goods diſtrain- 
ed, to be aſcertained on the oath of one witneſs, and con- 
ditioned for proſecuting the ſuit with effect, and without 
delay, and for duly returning the goods diſtrained, in caſe 
a return ſhall be awarded ; before any deliverance be made 
of the diſtreſs; and the ſheriff ſhall aſſign ſuch bond to 
* avowant, or perſon making conufance. ' 11 G. 2. c. 19. 
4. 22. : | ret 

Note, avewry is, where one takes a diftreſs, and the 


perſon diſtrained ſues a replevin ; then he that took the 


Aiſtreſs muſt avow and juſtify in his plea, for what cauſe 
he took it, if he took it in his own right; and this 1s 
called an avowry > if he took it in the right of another, 
then, when he hath ſhewed the cauſe, he muſt make c:- 


muſance of the taking, as bailiff or ſervant to him, in whole 


right he took it. Teras of the L. 


> MX. Sale of the dijireſs. 


' . Diſtreſs taken for an offence preſented in the lect, may 


"of common right be ſold, becauſe it is a court of record ; 
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but otherwiſe it is, of diſtreſſes in courts that are not of 

record. . 12 Med. 330. | 
So a diſtreſs for an amercement in a court baron cannot 

de ſold ; but in ſuch caſe a diſtreſs infinite ſhall go. 1 Buſff. 


327 33. | | - 3 
In like manner, before the ſtatute of the 2 V. ſeff. 1. 


c. 5. diſtreſs for rent in arrear could not be fold, . but only 


detained till payment of the rent: But by the ſaid ſtatute 
it is enacted, that whereas the moſt ordinary and ready 

for recavery of arrears of rent is by diſtreſs, yet fuch ditreſis 
nit being to be fold, but only detained as pledges = enforcing 
the payment of ſuch rent, the perſons — ave little be- 
nefit thereby : therefore from bencefort 

be diſtrained (I) for rent reſerved and due upon any demiſe, 
teaſe, or contract whatſoever, and the tenant, or owner of the 


gradi diſtrained, ſhall not within five days next after ſuch 


diſtreſs taken, and notice (K) thereof (with the cauſe of ſuch 
taken) left at the chief manſion houſe, or other moſt notorious 
place on the premiſſes, replevy the ſame ; in ſuch caſe the per- 
fon diſtrainiug ſhall, with the ſheriff” or under ſheriff - of the 
county, or with the conſtable of the hundred, pariſh, or place, 
where ſuch diſtreſs ſhall be taken, cauſe the goods and chat- 


tels ſo diftrained to be appraiſed by two ſibarn (L)* apprai-, 


ſeri (whom ſuch ſheriff, under eri, or conſtable ſhall fuvear ) 
ta appraiſe (M) the ſame truly, according to the left 

their underſtandings ; and after ſuch appraiſement, ſhall ſel 
the ſame for the beſi price can be getien for them, for ſatisface 
tion of the rent, and charges of the 42 1 appraiſement, 


md ſale; laying the overplus (if any) with the Heri, un- 


der-Hberi ff, or conſtable, for the owner's ue. 2 W. fell. 1, 


e. J. E 2. F 


| Shall not within froe days] M. 13 C. 22 and Scott. 


Treſpaſs for entring his houſe, and keeping poſſeſſion of 
his goods eight days. The defendant juſtifies under a di- 
ſtrefs for rent. But by the court: The defendant ought 
to have removed the goods at the five day's end; and for 


the other three he is a treſpaſſer, and there is no juſtifica 


tion, Str. 717. 


The conſtable of the . pariſh, or plate, where fuc 
- 


diſtreſs ſhall be talen] T. 7 W. Walter and Rumbald. 

tenement whereupon the diſtreſs was made, lay part in the 

hundred of Xinaſey in Miliſpire, and part in the hundred 

of Andover in the county of Southampton; and part of the 

diſtreſs was taken in Kinaſley, and part in Andover; and all 

impounded together in — hundred of Kinaſſey; and the 
'h 


Vor. I. cenſtable 


„ where any goods ſhall 
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ednſtable of Kinaſey adminiſtred the oath to the appraiſers 
for the whole, in the preſence of the conſtable of Andover, 
It was objected, that the goods which were taken in Au- 
aver ought to have been impounded, appraiſed, and ſold 


in Andover; and that the conſtable of Andover, tho* pre- 


ſent in Kinafley when the appraiſement was made, had no 
juriſdiction there, ſo that the whole was done ſolely by the 
eonftable of Kinafley, which therefore as to the goods taken 
in. Andover was void. But by the court; the chaſing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs; and the party; ſince it was for one in- 
tire cauſe, cannot ſever the diſtreſs, but ought to chaſe 
them all together, and impound them in one pound. IL. 
Kuym. 5 3. ; 
By x 4 & 2 P. & MH. c. 12. No perfon ſhall take for 
keeping in pound, or impounding any diſtreſs, above 4d 
for any one whole diſtreſs: and where leſs hath been uſed, 
there to take leſs; on pain of 51 to the party grieved, be- 
ſides what he ſhall take above 4d. , 2. | 


2 Irregularity in the proceedings. 


Wbere any diſtreſs ſhall be made, for any kind of rent 
juſtly due, and any irregularity ſhall be afterwards done 
by the party diſtraining, or his agent; the diſtreſs ſhall not 
be deemed unlawful, nor the diſtrainer a treſpaſſer ab ini- 
tis, but the party aggrieved may recover ſatisfaction for 
the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he ſhall have full coſts. 11 G. 2. c. 19. 

*. 

4 . tenant ſhall recover on fuch action, if tender of 
amends hath been made before the action brought. /. 20. 


XII. Landlord re-entring on non-payment. 


In caſe where an half year's rent ſhall be in arrear, and 
the landlord or leflor hath right by law to re-enter for non- 
payment thereof; he may, without any formal demand or 
re-entry, ſerve a declaration in D and on reco- 
vering judgment and execution, ſhall hold the premiſſes 
diſcharged from the leaſe. But this not to bar the right 
of any mortgagee. And if the defendant files a bill in 
equity, he ſhall not have an injunction againſt the pro- 
ceedings at law, unleſs he ſhall bring the arrears into 
court, and alſo the coſts taxed in the ſaid ſuit. Provid- 
ed, that if the tenant ſhall before the trial in ejectment, 
pay all the arrears and coſts, the proceedings on the eject- 
ment thall thenceforth ceaſe. 4 G. 2. 28. /. 2, 3, 4. 
"ED XIII. Caſe 


Diltreſs. 
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1. By the 8 An. c. 14. whereas tenants pur autre vie Holding over 


{that is, holding during the life of another perſon), and after the term 


leſſees for years, or at will, frequently hold over after the expired. 


determination of the leaſe; and whereas after the deter- 
mination of ſuch, ar any. other leaſes, no diſtreſs can 
be made for arrears of rent that grew due on ſuch leaſes 
before the determination thereof ; it is therefore enacted, 
that it ſhall be Jawful to diſtrain after the determination of 
ſuch leaſe, in the ſame manner as if it had not been de- 
termined : provided, that the diftreſs be made within ſix 
kalendar months after the determination of the leaſe, and 
during the continuance of the landlord's title or intereſt, 
and during the poſſeſſion of the tenant from whom ſuch 
arrear became due. /. 6, 7. 

And by the 4 G. 2. c. 28. If any tenant for life or 
years, or other perſon who ſhall come into poſſeſſion by, 
from, or under him, fhall wilfully hold over any lands, 
after the determination of ſuch term, and after demand 
made, and notice in writing given for delivering the poſ- 
ſeſion thereof; he ſhall, for the time that he fhall ſo 
hold over, pay double the yearly value thereof, to be re- 
covered by action of debt, in any court of record. /. 1. 

But this remedy ſeemeth not altogether adequate to the 
evil; for three reaſons. 1. Becauſe ſuch action is certainly 
tedious and expenſive. 2. It is uncertain, when the action 


is over, whether the tenant will be able to pay. 3. What 


is chiefly wanted, namely, putting the landlord into poſ- 
feſſion, is not obtained by ſuch action, but for that he 
ſnall be ſtill to feek. A more ſhort and eaſy method of 
ouſting the tenant of his poſſeſſion, ſeemeth more eligible 
in the like- cafes. | 


2. If any tenant ſhall give notice, either verbal or in Holding over af- 
writing; Burr. Mansf. 1603, of his intention to quit the ter baving given 
premiftes, at a time mentioned in ſuch notice, and ſhall se de quite 


not accordingly deliver up the poſſeſſion thereof at the 
time; he ſhall from thenceforth pay double rent, to be 
recovered in like manner as the fingle rent. 141 G. 2. 


. 5 5 J. 18. f 

his clauſe alſo proceedeth upon a ſuppoſition, which 
perhaps may not be true, namely, that the tenant is a man 
of ſubſtance. It is more Hkely, that if he were able to 
live elſewhere, he would not chuſe to hold over under 
ſuch cireumſtances, nor perhaps would the landlord want 
to be rid of him. The putting him out of poſſeſſion, by 
ſome expeditious and eaſy method, ſeemeth the more ade- 
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quate remedy in this caſe alfo, in like manner as is pro- 
vided in the cafe where the tenant deſerteth the premiſſes, 
as hereafter followeth, * 
Note, A leaſe at will is underſtood to be for a year 
certain. And if a tenant takes from year to year; either 
party muſt give reaſonable notice before the end of the 
year; which reaſonable notice varies according to the 
cuſtom of different countries. Burr. Mansf. 1609. 


XIV. Altorning to ſtrangers. 


Whereas the poſſeſſion of eſtates is rendred precarious, 
by tenants attorning to ſtrangers; it is enacted, that all 
ſuch attornments ſhall be void ; unleſs the ſame be made 
purſuant to ſome judgment at law or decree in equity, or 
be with the conſent of the landlord, or be to a mortgagee 


after the mortgage is become forfeited, 11 G. 2. c. 19. 


Fs. | 
And tenants to whom any declaration in ejectment ſhall 
be delivered, ſhall forthwith give notice thereof to the 


landlord; on pain of forfeiting to him three years value 
of the rent; and the landlord may make himſelf defen- 


dant by joining with the tenant, or may appear by him- 
ſelf, /. 12, 13. 


XV. Deſerting the premiſſes. 


If any tenant at rack rent, or where the rent reſerved 
ſhall be full three fourths of the yearly value of the demiſed 


- premiſes, who ſhall be in arrear for one year's rent, thall 


deſert the premiſſes, and leave the ſame uncultivated or 
unoccupied, ſo as no ſufficient diſtreſs can be had; two 
juſtices (having no intereſt in the premiſſes) may, at the 
requeſt of the landlord, go upon and view the ſame, and 
affix on the moſt notorious part of the premiſſes, notice 


N) in writing, what day (at the diſtance of 14 days at the 


leaſt) they will return to take a ſecond view; and if on 


-ſuch ſecond view, the tenant ſhall not appear and pay the 


rent, or there ſhall not be ſufficient diſtreſs on the pre- 
miſſes, then the juſtices may put the landlord into poſſeſ- 


ſion, and the leaſe as to ſuch demiſe ſhall from thence be 


void, 11 C. 2. c. 19. / 16. 
But the tenant may appeal to the next juſtice or juſtices 


of aſſize; who may award coſts to either party. /. 17. 


And the juſtices in this, and all other the like caſes, 


ought to make a record (O) of the whole proceedings, to 


be produced afterwards in caſe of an action brought againſt 


4 the 


—_— -- —— ww w__ 


in, and it ſhall not be gainſaid; otherwiſe there would be 
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the Jandlord by ſuch tenant. For the juſtices are not to 
carry witnefles with them about the country, to teſtify 
what they ſhall act as judges of record; nor doth it ſeem 1 
requiſite, that they ſhould go and teſtify in a court upon 1 
their oaths, what they ſhall have acted in ſuch caſes; but | | 
to make a record in writing under their hands and ſeals, 4 
of all that hath been done: which record being produced | 
in court, ſeemeth to be the proper evidence in all ſuch | 
caſes, for that the law repoſeth an intire confidence there- | 


C4 
% 
| 
'£ 


no end of controverſies. ; | 


VI. Rent in caſe of an extent or execution. 


In the caſe of XK. and Cotton, T. 1755, it was determin- Extent or exe- 
ed by the barons of the exchequer, and affirmed on a write. 
of error, that if a diſtreſs be made for rent, and before the 
hve days given by act of parliament are expired an extent 
is iſſued, tho? it be not levied, for a debt due to the crown; [ 
the extent ſhall take e of the diſtreſs : becauſe the ! 
diſtreſs doth not ouſt the property of the effects into the | 
landlord, but is only a pledge or ſecurity in his hands for | 
his rent, | 

But by the 8 Ann. c. 14. ie for on any meſ- | 
ſuage, lands, or tenements, leaſed for life, term of years, | 
at will, or otherwiſe, {hall be liable to be taken by execu- | 
tion, unleſs the party, at whofe ſuit the execution is ſued 
out, ſhall before the removal of ſuch goods from off the | 
premiſles, pay to the landlord or his bailiff all ſuch rent | 
as ſhall be then due for the premiſſes, provided that it | 
amount not to more than one year's rent; and if the ſaid 
arrears ſhall exceed one year's rent, then the party paying 
ſuch landlord one year's rent, may proceed to execute his 
judgment. . 1. 

And in caſe of two executions, there ſhall not be two | 
years rent paid to the landlord : for the intent of the act | 
was to reſerve to the landlord only the rent for one year, | 
and it was his own fault if he let more run in arrear, 
Therefore one year's rent to the landlord being paid to 
him on the firſt execution, the ſheriff is not to levy for 
him again any thing on a ſubſequent execution. Str. 
1024. 


II. Rent on the death of tenant for life. 


Whereas where any leſſor or landlord, having only T-nant for life 
an eſtate for life, in the lands, tenements or hereditaments ing. 
H h 3 demiſed 


k | 


demifed, happens to die before or on tho day on hic any 
rent is reſerved or made payable, ſuch rent os any part 
thereof is not by law recoverable by the: executors or ad- 
miniſtrators of ſuch leſſor or landlord; nor is the perſon in 
reverſion intitled thereto, other than for the uſe and oceu- 
pation from the death of the tenant for life; of which, 
advantage hath often been taken by che undey-tenants, 
who thereby avoid paying any thing for the ſame ; for re- 
medy thereof, where any tenant for life ſhall happen ts 
dio before or on the day, on which any rent was reſerved 
or made payable, upon any demiſe or leaſe of any lands, 
tenements or hereditaments, which determined on the 
death of ſuch tenant for life, the executors os adminiſtra- 
tors of ſuch tenant for life may, in an action on the caſe, 
recover of ſuch under-tenant, if ſuch tenant for life die 
on the day on which the fame was made payable, the 
whole, or if before ſuch day then a proportion, of ſuch 
rent, according to the time ſuch tenant for life lived, 
of the laſt year, or quarter of a year, or other time in 
which the ſaid rent was growing due. 11 G. 2. c. 19. 

15. 
/ In the cafe of Pagett and Gee, Dec. 4, 1753. Tenant 
in tail, remainder to the defendant in fee, leaſes for years, 
anch dies without iſſue a week before the day of payment 
of the half year's rent. The leſſee, at the day, pays all 
the half year's rent to the defendant. The executor of 
the tenant in fail brings his bill for apportionment of the 
rent, — ——By the lord chancellor Hardwicke : This 
point has never been determined; bat this is fo ſtrong a 
caſe, that I ſhall make it a precedent. There are in it 
two grounds for relief in equity. The firſt ariſes on the 
ſtatute of the 11 C. 2, The ſecond arifes on the tenant's 
having ſubmitted to pay the rent to the defendant — 
The relief ariſing upon the ſtatute, is, cither from the 
ſtrict legal conſtruction, or equity formed upon the reaſon 
of it. And here it is proper to confider, what the miſ- 
chief was before the act, and what remedy is provided at 
common law. If tenarit for life, or any who had a de- 
terminable eftate, died but a day before the rent reſerved 
on a leaſe of his became due, the rent was loft, For no 
one was intitled to recover it, His repreſentatives could 
not; becauſe they could only bring an action for the uſe 
and occupation; and that would not lie where there was 
a leafe, but debt or covenant, Nor could the remainder- 
man; becauſe it did not accrue in his time. Now this 
act appoints the apportioning the rent, and gives the fe- 
medy, But there are two deſeriptions of the Roos ra 
[ 25 Wnole 
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whoſe executors the remedy is given. In the preamble, 
it is one having only an cate tor life. In the enactiog 
part, it is, tenant for life. Now tenant in tail comes ex- 
preſsly within the miſchief. I do not know how the 
judges at common law would conſtrue it: but I ſnauli be 
inclined in this court to extend it to them, I ſhauld 
make no doubt, were this the caſe of tenant in tail after 
poſſibility of iſſue extinct; for he is conſidered in many 
reſpects as tenant for life only. He cannot ſuffer a reco- 
very. He may be injoined from committing waſte, ſuch 
as hurts the inheritance, as felling timber; though not far 
committing common waſte, being conlidered as to that as 
tenant in tail. Were it the caſe of tenant for years de- 
terminable on lives, he certainly myſt be included within 
the act, tho' it ſays only tenant for life: It would be 
playing with the words to ſay otherwiſe. Theſe caſes 
ſhew the neceſſity of conſtruing this act beyond the words. 
Tenant in tail has certainly a larger eſtate than a mere te- 
nant for life; for he has the inheritance in him, and may 
when he pleaſes turn it into a fee: but if he does not; at 
the inſtant of his death he has but an intereſt for life. 
Such too is the cafe of a wife tenant in tail ex proviſſone 
mariti. Upon this point I give no abſolute opinion. As 
to the equity ariſing from this ſtatute, I know no better 
rule than this, equitas ſeguitur legem, VW here equity finds 
a rule of law agrecable to conſcience, it purſues the ſenſe 
of it to analogous caſes. If it does ſo as to maxims of 
the common law, why not as to the reaſons of acts of 
parliament? Nay, it tas actually done fo, on the ſtatute 
of forcible entry; upon which, this court grounds bills, 
nat only to remove the force, but to quiet the poſſeſſion. 
That act requires a legal eſtate in poſſeſſion. This court 
extends the reaſon to equitable intereſt. But I ground 
my opinion in this caſe, upon the tenant's having ſub- 
mitted to pay the rent. He has held himſelf bound in 
conſcience to pay it, for the uſe and occupation of the 
land the laſt half year. He paid it to the defendant, 
which he was not bound to do in law. And in ſuch a 
caſe, the perſon he pays it to ſhall be accountable, and 
conſidered. as receiving it for thoſe who are in equity in- 
titled to it. The diviſion muſt be that preſcribed. by the 
ſtatute; and then the plaintiff is iatitled to ſuch a prapor- 
tion of the rent as accrued during the teſtator's life, — 
And accordingly it was decreed, 


Hh 4 VIII. 


471 


472 


Rent recovera- | 
ble by executors t 


or adminiſtra- 
tors. 


Diltreſs. 


III. Rent bow far . by executors or ad. 
miniſtrators. 


By the 32 H. 8. c. 37. Foraſmuch as by the order of 
he common law, the executors or adminiſtrators of te- 
nants in fee ſimple, fee tail, and for term of life, of rents 
ſervices, rent charges, rent ſecks, and fee farms, have nd 
remedy to recover ſuch arrearages of the ſaid rents or fee 
farms as were due to their teſtators in their lives, nor yet 
the heirs of ſuch teſtator, nor any perſon having the re- 
verſion of his eſtate after his deceaſe, may diſtrain or have 
action to levy the ſame; it is enacted, that the executors 


and adminiſtrators of every ſuch perſon to whom any ſuch 


rent or fee firm ſhall be due and not paid at the time of 
his death, may have an action of debt for the ſame, 
againſt the tenant who ought to have paid the fame, or 
againſt his executors and adminiftrators; or may diſtrain 
upon the premiſſes, fo long as they continue in the poſ- 
ſeſſion of ſuch tenant in demeſne, who ought immediately 
to haye paid the ſame to the teſtator in his life, or of any 
other perſon claiming the ſame only by and from ſuch te- 
nant by purchaſe, gift, or deſcent. / 1. 

In like manner the huſband may have action, or di- 
ſtrain for arrears due in the life time and in the right of 
his wife. /. 2. 

And if any perſon ſhall have any rents or fee farms for 
the life of any other perſon, which ſhall be behind and 
unpaid at the death of ſuch other perſon; he, his execu- 
tors or adminiſtrators, may have action of debt againſt the. 
tenant in demeſne that ought to have paid the ſame when, 
it was firſt due, his executors and adminiſtrators, or may 
diftrain for the ſame upon the premiſles, in ſuch like man- 
ner as he might have done, if the perſon by whoſe death: 
the eſtate was determined had been in full life. . 4. 

Note, fee farm is, when the lord, upon the creation of 
the tenancy, reſerves to himſelf and his heirs, either the 
rent for which it was before let to farm, or at leaſt a 
fourth part of the value; without homage, fealty, or 


other ſervices, beyond what are eſpecially comprized in 


the feoffment: and it is called a fee farm rent, becauſe a 
ſarin rent is reſorvett upon a grant in fee. 2 [nft. 44. 


XIX. Of 


wo Kr See k => 


EE” 1 W 


„„ = 2. * 


Diſtreſs, 


AIX. Of diſtreſs by warrant of juſtices of the peace. 


By the 27 G. 2. c. 20. It is enacted as follows: In all 
gaſes where any juſtice of the peace is or ſhall be required or im- 
powered by any att of parliament, to iſſue a warrant of diſtreſs, 
for the levying of any penalty inflicled, or any ſum of money 
diretted to be paid by ſuch act; it ſhall be lawful for the juſtice 
granting ſuch warrant, therein to order and direct the gras 
and chattels ſo to be diſtrained, to be ſold and diſpcſed of within 
q certain time to. be limited in ſuch warrant, ſo as ſuch time 


be not leſi than four days, nor more than eight days, unleſs the 


penalty or ſum of money for which ſuch diſtreſs ſhall be made, 


together with the reaſonable charges of taking and keeping fuch 
diſtreſs, be ſooner paid. 

And the officer making ſuch diſtreſs, ſhall and may deduct 
the reaſenable charges of taking, keeping, and ſelling ſuch di- 
frreſs, out of the money ariſing by ſuch ſale ; and the overplus 
(if any) after ſuch charges, and alſo the ſaid penalty or ſum. 
money, ſhall be ſatisfied and paid, ſhall be returned on 
to the. owner of the goods ſo diſtrained : and the officer execu- 
ting ſuch warrant, 4 required, ſhall ſbet the ſame to the per- 
fon whoſe goods are diſtrained, and fhall ſuffer a copy thereaf to 
be taken, | 

But this ſhall not extend, to alter any proviſions relating to 
diſtreſſes to be made for the payment of tithes and church rates 
by the people called quakers, contained in the acts of the 5 & 8 
W. c. 34. and the 1 G. ſt. 2. c. 6. 


Order and direct the goods to be fold] And in this caſe no 
replevy lies : the ſheriff having no power to examine the 
proceedings of the juſtices. 1 Barnardiſt. 110. Str. 1184. 


Officer may deduct the reaſonable charges] But here is no 


power given to the juſtices, to aſcertain ſuch charges, 


therefore it ſeemeth, that the officer executing the warrant 


ſhall be the ſole judge thereof in the firſt inſtance, and 


afterwards, if the owner of the goods diſtrained ſhall be 


diſſatisfied, the reaſonableneſs thereof ſhall be determined 
by a judge and jury upon an action brought. 


But by ſpecial ſtatutes, this power of aſcertaining the 
charges of diſtreſs and ſale, is ſometimes given to the ju- 


ſtices, as is ſet forth in this book under the reſpective 
titles, 
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. Tithes- and church rates by the people er The 
aboveſaid ſtatutes of the 7 & 8 V. c. 34. and 1 G. ft 2. 
c. 6. relate not only to tithes and church rates (by which 
lait ſeemeth only to be underſtood the churchwardens 
zate for the repair and other uſes of the church,) but alfo 
to any cuſtomary or other rights, daes, or payments, be- 
longing to any church or chapel, which of right by law 
ang cuſtom ought to be paid for the ſtipend or maintenance 
of any miniſter or curate officiating in any church or 
chapeh. Therefore for any thing that appears from the 
words of this ſtatute, unlefs it be in the caſe of trthes or 
church rates, the juſtices may order the diſtreſs for thoſe 
other dues and payments to be detained for a certain 


time, and the officer may deduct the charges not only of 


ning, but alſo of feeping and ſelling the diſtreſs; 
whereas by thoſe former acts above mentioned, the offi- 
cer was only allowed to deduct the neceffary charges of 
diftra;ning. * 
T HE eight precedents next following, drawn and 
communicated to the author by a gentleman of great 


learning and judgment, acting in the commiſſion of the 


peace , are inſerted, not only as uſeful in this place, 
dut as excellent patterns for our imitation in all other 
like cafes. 


A. Complaint to be exhibited in writing before two 
juſtices, in the caſe of goods clandeſtinely te- 
moved; on the 11 C. 2. c. 19. ; 


Weſtmorland. TY E i remembred, that this — day 
| — A. I. 7 camplaineth, that 

A. O. of —— hath fraudulently and clandeſtinely remeued 
and conveyed away certain gaads and chattels of —— nat ex- 
ceeding the value of 501, from at to prevent 
—— from diftraining the [aid gaads aud chattels for arrears 
« rent due ta the ſaid I the ſaid | And that 
O. ＋ yeaman, and C. O. of =» yeoman, wil- 


fuly 


® The late Sir Thomas Drury, Baronet, 
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and hnowengly aided and' affifled the fi A. O. in 
ſos goods and obattals, and im con ths fume. _ 


Exhibited at tho day of —— 
before us ——— juſtices of the peace 
of —— refding near zoe being 
* (d + in 85 


B. Warram thereupon to ſummon the parties con- 


cerned. 


Weſtmorland. 1 To the conſtable f, &c. 


HEREAS à complaint in writing hath bean this 
—— exhibited before us 
fuſtices of the pegce reſiding Near — nat bei 
mtereſted iu by A. I. of —— genthman, foiting for 
that A. O. of yeaman, hath frandulently and clandeſ< 
tinely ramouad and conveyed away certain goods and chattels 
of —— nos excveding the value of Jol, from — ia pra- 
vent from diftraming the ſaid geods and chattels, for 
arrears of rant due to the faid far the ſaid —— And 
that B. O. of ,— yeaman, and C. O. 12 

wilfully and knowingly aided and affifted the faid —— in 
fraudulently and clandeſtinely removing and conveying away the 
ſaid goods and chattels, and in concealing the ſame : Theſe are 
therefore to command you, and each and every of you, forth- 
with to fummon the ſaid A. O. B. O. and C. O. to appear 
before us at —— on the ———— day of ——, at the hour 
9 ta anſwer the matter of the ſaid complaint, Given 
wider our hands and ſeals at —— the — day of ——. 


C. Order of two juſtices thereupon. 


The order and adjudication of —— and 
—— juſtices of the peace of ———, 


HERE AS A. O. / yeoman, hath been duly 
charged before us ——— and — juſtices of the 
peace ding near — nt being intereſied - 
— will 
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an— with. having fraudulently and clandeflinely removed 
and conveyed away certain goods and chattels of =——— not ex- 
ceeding the value of 501, from - to prevent the ſaid 
from diſtraining the ſaid goods and chattels, for ar- 
rears of rent due to the ſaid for the _ 3 And 
evherecs B. O. of yeoman, and C. O. of —— yeman, 
have been alſo duly charged before us, with having wilfully and 
#nowingly aided and aſſiſted the ſaid in fo fraudulently 
and clandeſtinely removing and conveying away. the ſaid goods 
and chattels, and in concealing the ſame ; And we the ſaid 
_ having ſummoned the parties concerned, and examined 
the faft, and all proper witneſſes upon oath [or in caſe of a 
quaker, wpon affirmation required by law] And it appearing 
and being fully proved before us, that the ſaid A. O. did fo 


fraudulently and clandeſtinely remove and convey away, as 


aforeſaid, being of the value of ——and the goods and chat- 
tels of the ſaid -; And it alſo appearing and being fully 
proved before us, that the ſaid B. O. and C. O. wilfully and 
tnowingly aided and aſſiſted the ſaid A. O. in ſo removing and 
conveying away, as aforeſaid, the ſaid —— and in concealing 
the ſame : We the 2 d juſtices do therefore this —— day of 
— determine and adjudge that the ſaid A. O. B. O. and 
C. O. are guilty of the offences, with which they the ſaid 
A. O. B. O. and C. O. are charged as aforeſaid, and they 
are convicted thereof, And we do hereby order and adjudge 
them the ſaid A. O. B. O. and C. O. to pay the ſum of- 
being double the value of the ſaid goods and thattels, to —— 
or to his bailiff, ſervant or agent, on or 2 the —— — day 
. Given under our hands and ſeals at the 


mn do of — 


D. Warrant of diſtreſs, in caſe the offenders ha- 
ving notice, refuſe or neglect to pay, pur- 
ſuant to the preceding order. 11 G. 2. c. 19. 
27 G. 2. c. 20. N 


Weſtmorland. To the conſtable of —— &c. 


yeoman, B. O. of —— 
yeoman, and C. O. of yeoman, were by an 

order dated the day of under the hands and ſeals of 
15 and——juſtices of the peace 1 reſiding near 
not being intereſted in ordered to pay the ſum of —— 15 
— er his bail:f}, ſervant, or agent, on or before Are 
ay 


* HEREAS A. O. «f 


* A ll 8 1 PT ns a Mi a a «« «TC a 


day f — being double the value of certain goods and chat- 
tels of the faid — which the {6s A. O. was before us duly 


convitted of having fraudulently and clandeſtinely removed and 
conveyed away from to prevent the ſaid 
diſtraining the ſaid goods and chattels for arrears of rent due 
to the ſaid er the ſaid and which the ſaid B. O. 
and C. O. were alſo duly conuicled before us, of having wil- 
fully and knowingly aided and affifted the ſaid A. O. in fo 
fraudulently and clandeflinely removing and conveying away, 
and in concealing the ſame ; And whereas the ſaid A. O. B. O. 
and C. O: having notice of our ſaid order, have refuſed or 
neglected to pay, and have nit paid, the faid ſum of 
purſuant thereunto, and the ſame hath been fully proved before 
us; Theſe are therefore to command you, and each and every 
of you, to levy the ſaid ſum of by diſtreſs and = of 
the goods and chattels of the ſuid A. O. B. O. and C. O. 
and we do hereby order and direct the goods and chattels ſo to 
be diſtrained, to be ſold and diſpoſed of, within days, 
unleſs the ſaid ſum of for which ſuch diſtreſs ſhall be 
made, together with the reaſonable charges of taking and keep- 
ing ſuch diſtreſi, ſhall be ſooner paid: And you are alſo hereby 
commanded to certify to us, what you ſhall do by virtue of this 
our warrant. Given under our hands and ſeals at —— the 


E. The conſtable's return thereupon of the want of 


diltreſs. 
Weſtmorland. A. C. conſtable of do hereby cer- 
I ti and Juſtices of the 
peace of — that 


have made diligent ſearch for, but do 
not know of, nor can find, any goods and chattels of 
and and or of any of them, by diſtreſs and 
ſale whereof I may levy the ſum » purſuant to their 
warrant for that purpoſe dated t b 
Given under my hand this — day of —— 


F. Com- 
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to the toys of cor- 


rection. 


. T To che conſtable of &c. and alſo 
Weſtmorland. 14 — keeper of the houſe of correction 


at rw, 


NE RE AS = GNI — 4, ————— Were 
by an order dated the — day of e. 
— hands and faaks ur juſtices of the peace of ——— 
2 fon nr boiliff, ſervant, 
or agent, on or before the- da of ——— being double 
the value of certain goods and chattels of the — 
which the faid ------ ues before tus duly conttivied of having 
fraudulently and cland;ſtinely remoued and canveyed away from 
. to prevent the faid -------- from diſtnaining tbe ſuid 
goods and chattek, for arrears mant due de the yaid ------ 
for the 2 — 2 — And which the fad ——_—— * 
ware. alſe duly comvifted before us of having wailfully and n- 


. aided and lad the ſaid - in fo fraudulently and 
clandeflinely removing and conveying away, and in concealing 
the ſame ; And whereas the ſaid ----- and and ----- 


having notice of our ſaid order, have refuſed or neglected to 
pay, and bave not paid, be ſaid ſum of --+--= gprer fant there- 
unto, and the ſame hath been duly proved before us; And 


whereas it appears to us, by = . of ======= conſtable of 


. dated the = Hay f- .that he hath made 
dili arch Yor, but = Co „ nor can 4 
1 the ſaid woooes Ke — 
or any of them, by diffreſs and ſale wheresf the ſaid ſum 
====>===- Tay be levied, Pur uant to our warrant d 
cn ends ned for the lying the ſaid ſum - 
_ ' fate of the good & —— of the ſaid - 
and - and ------- : Theſe are therefore to command you 
the ſaid conflable f * and 7 1 every of you, 15 
apprehend the ſaid ------ and and ------ and convey 


them to the 2 ſed ee — 17 aid, and * 


_ there to the ſaid keeper of the ſaid ho of correction; 


nd theſe are alſo to command you the ſaid keeper of the 25 

l of correction, to receive them the ſaid - and ----- and 
. into the ſaid houſe of — and there keep them to 
hard labdur, without bail or mainprize, for the ſpace of f for 
months, _ the ſaid ſum 3 —— fo ordered to be paid as 
aforeſaid, 


af 
fer 


eres => © ÞD > & > et 


Ditreſs: 
aforeſaid, — — Gruen under aur hands aud 


feals at _ —— of -=======. 


G. Form-of a complaint and oath to be made be- 
fore a juſtice, in caſe of a dwelling houſe, where 
goods and chattels are fraudulently and clan» 
deſtinely removed and conveyed away and ſe- 
cured, ſo as to prevent them from being 
taken and ſeized as a diſtreſs for arrears of 
rent. 


Weftmorland. E it remembred, that this - day of 
—— A. I. of yeomun, cm- 
— and maketh oath, that certain goods and chattels of 
A. O. of - yeoman, have been fraudulently and clun- 
deftinely conveyed and carried away from ----=- by the fail 
A. O. his ſervant or ſervants, agent or agents, or other prr- 
fon or perſans, aiding or aſſiſting therein, to prevent --=-- from 
diſtraining the ſaid goods and chattels for arr — rent 2 
to the ſaid for the ſaid nd that the 
goods and chattels are put, placed, or kept, in the bouſe, barn, 
fable, outhouſe, yard, cloſe or other place - 4 
locked up, faſtened, or otherwiſe ſecured, fo as to prevent the 
faid goods and chattels from being taken and feized as a diſ- 
1 rent; And that the ſaid A. I. hath 
ground to ſuſpect, and doth fuſpet, that the 
ſaid 7 and chattels are in the dwelling houſe f tbe ſaid 


— — D—— — — 2 — 


A. I. 
Taken and ſworn at- the 
day of- before 
H. Warrant upon the preceding complaint and 
oath. 
( To the conſtable, headborough, borſhol- 
Weſtmorland. 0 der, or other peace officer of - and 
to each, and every of them. 


HEREAS A. I. of ----- yeomen, hath this. 

day o exhubited bis complaint and made oath 
before juſtices N the peace f . that certain goods 
and chattels of A. O. of ----- yeoman, laue heen fraudulently 


xd caude/tingly conueyed.and. carried. away from - "Y; 1 
| ai 
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Diftrofs. 
AA. O. rs Jer vant or ſervants, agent or agents, or dge- 


perſon ar per, ons aiding or d Ming therein, to prevent =<=-= == 
255 "diſtraining the aid goods and chattels for arrears of rent 


6 to the ſaid .- for the ſaid And that the ſaid 
goods ind chuttell are put, placed, vr kept 1 the _ barn, 
fable, outhouſe, "yard, clſe,. or other place f- 4 > 


locked up, faſtened, or other wiſe fecure 7 as to os the 
faid goods and chattels from being for Zed a a diſtreſs 
for arrears of rent; and that the ſaid A. I hath a reaſonable 
ground to ſuſpect, and dath ſuſpect, that the foi goods and 
chattels are in the dwelling houſe - at ---=-- * Theſe 

are therefore to command you, and each _ every of you, to 
aid and aſſiſt ----- his fteward, bailiff, receiver, or «ther perſon 
or perſons impowered to take and jeize as a diftreſs for rent the 
ſaid goods and chattels, in the day time to break open and enter 
into the ſaid dwelling houſe, burn, flable, out hauſe, yard, 


Cloſe, or other place of the 2 —.—᷑ at and to take 25 
ferze the ſaid goods and c attels for the ſaid arrrar of r 
according to law. Given under my hand and ſeal at K ans 
the - day f 


I. The fotm of the inventory of the good diſ- 
A trained may be this. VER 


mY 1, 24 k 

N Bey of the ſeveral goods and FR el 
AY us whoſe names are under written, the - ey e 
£2 in the — in the hnuſes, outhouſes und vun, if 
A. P. in ----- by the authority and on the behalf of A. L. of 
— far ===== Pounds arrear of rent due to him the ſaid A. L. 


* 


In the dwelling houſe : 7 o 
BN One nb, eu e 
| Sx chairs, &c, + ++ 
In the cow houſe : K 
Six cows, | a eM 
0 Duo calves, &c. l TERS | 
12 ? Cv 1 £1 0 a erase 4 
e 9, K. Notice, -- nel u n = 
N. FT. * 
AKE notiee, that „ the e end on the u 
your landlord Ai L. I have thin day of 2 
145 year of our lord -- alſtrained the ſeveral goods. and chattch 


ſpecified in the ſchedule hereunto annexed,” in your hyuſes, out- 
houſes, and St. t for —— Ou arrear of rent 
due 


—— yi qQqaD 


Diſtreſs. 
ius to him the ſaid A. L. And if you Hall nat pay the ſai 
tent ſo due and in arrear as aferejaid; or replevy the ſaid goods 
aud chattels, I ſhall, after the expiration of five days from the 
date hereof, coy the ſaid goods and chattels to be at praiſed 


and fold, according to the flatute in that caſe made and provided, 
Given under my hand the day and year firſt above written, 
; ; . D; 
Witneſs that a copy hereof was 

this day delivered to the ſaid 

A. T. (Or, left at the chief 


manſion houſe of the ſaid A. L.) 
/ 4 / A. W. 


L. Appraiſers oath. 


7 OU and each of you ſhall well and truly appraiſe the 
1 - goods and chattels mentioned in this inventory, according 
ts the beſt of your under/landing So help you God. 


M, Form of the appraiſment. 


HE appraiſment may be in the form of the inven- 
| tory, ſpecifying the particulars, and theit reſpective 
valuations ; And then add at the end, 
Approaiſed by us, this - day ii the year om 
kl - P. ſworn appraiſers. 


* 


N. Notice to be affixed on the premiſſes being 
deſerted. 


Abraham Sutcliffe, 


ARE notice, that upon the complaint of Eleanor Aſhton 

of way & the county of Weſtmorland, tvidow, 

made unto ut John Moore, eſquire, and Richard Burn, doctor 
of laws, two of his majeſty's juſtices of the peace for the ſaid 
county, that you the ſaid Abraham Sutcliffe have deſerted the 
.and tenement called conſiſting f —— ſituate, 

hing, and being at Underley aforeſaid, in the county afere- 
ſaid, unto you demiſed at rack rent by her the ſaid Eleanor 
Aſhton, and that there is an arrear and due from you the ſaid 
A. S. unto her the ſaid E. A. one whole year's rent for the 
ſaid demiſed premiſſes, and that you have left the ſaid premiſſes 
Vox. I, Ii uncultivated 
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uncuitiuuted and unoccupied, fo that no ſufficient diflireſs can be 
had, to countervail the ſaid arrears of rent; we the ſaid 
Juſtices, (having no intereft, nor either of us having any intereſt 
in the ſaid demiſed premiſes) on the ſaid complaint as aforeſaid, 
and at the requeſt of her the ſaid E. A. have this day come 
upon and viewed the ſaid demiſed premiſſes, and do find the 
ſaid complaint to be true; and on the 28th day of this preſent 
month of February we will return to take a ſecond view 
theres, and if upon ſuch ſecond view, you, or ſome perſon on 
your behalf, ſhall not appear and pay the ſaid rent in arrear, 
or there ſhall not be ſufficient diſtreſi on the ſaid premiſſes, then 
we the ſaid juſtices will put her the ſaid E. A. into the poſ- 
ſeſſion of the ſaid demiſed premiſſes, according to the form of 
the flatute in ſuch caſe made and provided. In witneſs wheresf 
we have hereunto ſet our hands and ſeals, and have cauſed 
this notice to be affixed on the out door of the manſion houſe, 
the ſame being the meft notorious part of the ſaid premiſſes, this 
fourth day of February in the 27th year of the reign of our 
ſovereign lord George the ſecond of Great Britain, France, 
and Ircland, king. 


O. Record of putting the landlord into poſſeſſion. 


Weſtmorland. E it remembred, that on the fourth day 
of February in the 27th year of the reign 

4 owr ſovereign lord George the ſecond of Great Britain, 
rance, and Ireland, &ing, defender of the faith, and ſo 
forth, at Underley in the ſaid county, Eleanor Aſhton of 
Underle ee in the county aforeſaid, widow, complained 
unto us Ton oore, eſquire, and Richard Burn, doctor of 
laws, two of the juſtices of eur ſaid lord the king, aſſigned to 
keep the peace within the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the 
ſaid county committed, That ſhe the faid Eleanor Aſhton did 
demiſe at rack rent unto Abraham Suteliffe of —— yeoman, 
the meſſiuage and tenement called conſiſting of 
ſituate, Hing, and being at Underley aforeſaid, in the county 
aforejaid ; and that on the ſaid fourth day of February in the 
year afreſaid, there was in arrear and due unto her the ſail 
E. A. from him the ſaid A. S. tenant of the ſaid demiſed pre- 
miſſes, one whole year's rent theresf'; and that he the ſaid A. S. 
had deſerted the faid demiſed premiſſes, and left the fame un- 
cultivated and unvxeupied, ſo as no ſufficient diftreſs could be 
had to cuntervail the ſaid arrears of rent : whereupon the ſaid 
E. A. then and there, to wit, on the ſaid fourth d of 
February 


2 
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February in the year aforeſaid, at Underley aforeſaid, in the 
county aforeſaid, requeſted of us jo as aforeſaid being juſtices, to 
ber in this behalf that a due remedy ſhould be provided, accord- 
ing to the form of the ſtatute in that caſe made. Ii hich com- 
plaint and requeſt by us the aforeſaid juſtices being heard, we the 
faid John Moore, efquire, and Richard Burn, dacter of laws, 
juſtices aforeſaid (having no intereſt, nor either of us having 
any intereſt, in the ſaid demiſed premiſſes) an the ſaid fourth 
day if February in the year aforeſaid, at Underley aforeſaid, 
in the county aforeſaid, did perſonally ga uben and view the 
ſaid 4 premiſſis, and then and there upon our own proper 
view did find the ſuid complaint to be true, and did then and 
there affix on the moſt notorious part of the ſaid demiſed pre- 

miſſes, to wit, upon the out door of the manſion hauſe there, 

a notice in writing under our hands and ſeals, that we the ſaid 
Juſtices, on the 20th day of the ſame month of February :n the 
year aforeſaid, would return to take a ſecond view thereaf. 
Upon Thich ſaid 28th day of February in the 27th year afarg- 
ſaid of cur ſaid ſovereign lord, we the ſaid juſtices da now re- 
turn, come upon, and take a ſecond view of the premiſſes afare- 
ſaid, and there upon our own proper view da find, that he 
the ſaid Abraham Sutclifte doth not appear, nar any perſon 
on his behalf detb appear, and pay the ſuid rent in arrear, 
and that there is no ſufficient diſtreſs upon the premiſjes afore- 
faid, nor upin any part thereof, to countervail the ſuid arrears 
of rent. Therefore we the ſaid juſtices, at Underley afare- 

ſaid, in the county aforeſatd, on the 28th day of February 

efereſaid in the year aforeſaid, da put the ſaid Eleanor Aſhton 

'nts the po/ſoſfpon of the ſaid demijed premiſſes, according to the 
farm of the ſlatute aforeſaid. In witneſs a4, we the 
faid juſtices, unto this recard do ſet our ſeals, at Underley 

gforeſard, in the caunty aforeſaid, ou the ſaid 28th day of Fe- 

bruary in the 27th year aforeſaid of the reign of our ſaid ſeve- 

reign lard George the ſecond of Great Britain, France, aud 


Ireland, ting. 


Diſtringas. See ꝛaceſs. 
Divine Service. Ser Publick Moꝛſhin. 
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Dogs miſchie- 
vous. 


Penalty of 
ſtealing dogs. 


Dogs . 


So far as Dogs fall under the conſideration of the 
Game laws. See title Game. 


1. A e going in the ſtreet unmuzzled, from the 
ferocity of his nature being dangerous and cauſe 


of terror to his majeſty's ſubjects, ſeemeth to be a com- 


mon nuſance, and confequently the owner may be indicted 
for ſuffering him to go at large. 

If a man has a dog that #4i//s heep, this is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall 'be re- 
quired to prove in evidence, that the dog had uſed to kill 


ſheep. Dyer 25. Het. 171. 


And in order to maintain an action for biting by the 
defendant's dog, it muſt be proved allo that he knew his 
dog to be uſed to bite; but one inſtance is ſufficient in 
that caſe, 12 Mod. 555, 8 

And if a man keeps a dog accuſtomed to bite Peep, 
and he knows it, and notwithſtanding he keeps the dog 
ſtill, and afterwards the dog bites an horſe ; this ſhall be 
actionable, altho' he had been known before to bite ſheep 
only: becauſe the owner, after notice of the firſt miſ- 
chief, ought to have deſtroyed or hindred him from doing 
any more hurt. Ld. Raym. 110. 1 

2. By the 10 G. 3. c. 18. If any perſon ſhall ſteal any 
dog or dogs, of any kind or fort whatſoever, from the 
owner thereof, or from any perſon intruſted by the owner 
therewith ; or ſhall ſell, buy, or receive, harbour, de- 
tain, or keep any ſuch dog or dogs, knowing the fame 
to have been ſtolen ; every ſuch perſon ſhall, on con- 
viction upon the oath of one witneſs, or his or her own 
confeſſion, before two juſtices, forfeit for the firſt offence 
— ſum not exceeding 30 l, nor leſs than 20 l, as to ſuch 
Juſtices ſhall ſeem meet, together with the charges pre- 
vious to and attending ſuch conviction, to be aſcertained 
by ſuch juſtice before whom the offender ſhall be con- 
victed ; and if not forthwith paid, the ſaid juſtices ſhalt 


commit the offender to the common gaol or houſe of cor- 


rection, for any time not exceeding 12 calendar months, 
4 nor 
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nor leſs than fix, or until the penalty and charges ſhall be 
paid ; and if any perſon, having been convicted as afore- 
faid, ſhall afterwards be guilty of the like offence, and 
ſhall be thereof convicted in like manner as aforeſaid, 
every ſuch perſon ſhall forfeit not exceeding 50 l, nor 
leſs than 30 l, as to ſuch. juſtices ſhall ſeem meet, to- 
gether with the charges previous to and attending ſuch 
conviction, to be aſcertained by ſuch juſtices before whom 
the offender ſhall be convicted; which ſaid penalties, or 
=y of them,” when recovered, ſhall be paid half to the 
informer, and half to the poor; and upon non-payment 
thereof, ſuch juſtices ſhall commit the offender to the 
common gaol or houſe of correction, for any time not 
exceeding 18 months, nor leſs than 12, or until the 
penalty and charges ſhall be paid; and ſuch juſtices ſhall 
alſo order the offender to be publickly whipped, within 
3 days after ſuch commitment, in the town wherein ſuch 
gaol or houſe of correction ſhall be, between the hours of 
twelve and one of the clock. / 1. 

And one juſtice, on information to him made, may 
grant a warrant to ſearch for any dog ſtolen as aforeſaid ; 
and in caſe any fuch dog or the ſkin thereof ſhall upon 
ſuch ſearch be found, the ſaid juſtice ſhall take and re- 
ſtore ſuch dog or ſkin to the owner thereof: and the per- 
ſon in whoſe cuſtody or poſſeſſion ſuch dog or ſkin ſhall 
be ſo found (in caſe it ſhall appear that ſuch perſon was 
privy to ſuch dog having been ſtolen, or that ſuch ſkin 
was the ſkin of any ſuch dog ſtolen as aforeſaid) ſhall 
reſpectively be ſubject and liable to the like penalties and 
puniſhments, as perſons convicted of ſtealing any dog or 
dogs are herein before made ſubject and liable to. / 2. 

And for the more eaſy conviction of offenders, the 
juſtices may cauſe the conviction to be drawn up in the 
following form, or to the ſame effect, as the caſe may 
happen : 


Be it remembred, That on the- day of in 
the year of our lord. A. B. is convifted before us 
of his majeſly's juſtices of the peace for the 0 
(ſpecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be.) 
Given under our hands and ſeals, the day and year aforeſaid. 
ſ. 3. 


Provided, that if any perſon ſhall think himſelf or her- 
ſelf aggrieved by any thing done in purſuance of this act, 
Ii 3 ſuch 
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ſuch perſon may appeal to the next general quarter ſeſ- 
ſions, within four days after the cauſe of complaint ſhall 
ariſe; ſuch appellant giving 14 days notice at leaſt in 
writing of his intention to appeal, and of the mat- 
ter thereof, to the perſon whoſe acts are complained 
againſt; and within two days after ſuch notice, entring 
into a recognizance before a juſtice, with two ſuretics, 
conditioned to try ſuch appeal, and abide the order 
of, and to pay ſuch coſts as ſhall be awarded by the 
juſtices at ſuch quarter ſeſſion: And the ſaid juſtices at 
ſuch ſeſſion, on proof of ſuch notice and recognizante, 
all hear and determine the appeal in a ſummary way 
and award ſuch coſts to the parties appealing or appealed 
againſt, as they ſhall think proper: And their determi. 
nation ſhall be final ; and no order or other procedings 
touching the conviction of any offender againſt this ad 
ſhall be quaſhed for want of form, or be removed by cer- 
tiorari or other writ into any of his majeſty's courts of 
record at Weſtminſter. ſ. 4. 295 
Here ſeem to be ſome difficulties upon this act; as, 
(1) With regard to the hence: If any perſon ſhall fteal 
any dog or dogs. It is not a mere cavil, in a cafe where a 
man's property or liberty is ſo conſiderably affected, to 
ſurmiſe, that it may be doubtful whether upon this 2 
it is penal to ſtcal a Bitch. In the cafe of horfe flealing, 
the act runs, any horſe, mare, or gelding : And it is not 
uſual, where a man has ſtolen a mare, to indict him for 
ſtealing a _ And ſo tender is the law in theſe mat- 
ters, that when by the 1 Ed. 6. c. 12. it was enacted, 


that no perſon or perſons convicted of ſtealing horſes, 


mares, or geldings, ſhould be admitted to the benefit of 
clergy ; this was not thought ſufficient to exclude from 
the ſaid benefit any perſon who ſhould. ſteal only one 
horſe, mare, or gelding ; but an explanatory act (2 & 3 
Ed. 6. c. 33.) was thought neceflary for that purpoſe. 
And the reaſon is plain: What a man has a right to (as 
his life, liberty, or eſtate) by a clear and fer by law, 
mall not be taken from him by a law leſs clear and cer- 
tain. And in this very act before us, a diſtinction ot 
fexes is made throughout with reſpect to the ders, {him 
or her, himſelf or her{}f,,) which diſtinction being not ob- 
ferved with reſpect to the offence, it may poſſibly be ar- 
gued, that in a cafe fo penal, the ſtatute ſhal] not be ex- 
tended further than the words will ſtrictly bear. 

(2) With reſpect to the penalties As the clauſe ſtands, 
there may be a doubt concerning the application of the 

| | forfeitures 
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forfeitures for the firſt offence ; for tho! it is ſaid, that the 
faid forfeitures or any of them ſhall be paid half to the in- 


former and half to the poor, yet in the very next words 
following, it is ſaid, that on non-payment thereof the 
juſtices al commit the offender for any time not ex- 
ceeding 18 months nor leſs than 12, which words are 


only applicable to the penalty for a ſecond or other ſub- 


ſequent offence. In like manner, it ſeems doubt- 
ful, whether the whipping ſhall be underſtood for the firſt, 
or only for a ſubſequent offence. Alſo the ſpecial time 
of whipping is not clearly aſcertained, being only bettueen 
the hours of ttyelve and one of the clock, which may be either 
in the morning ſoon after midnight, or in the afternoon. 
—— There is alſo a ſmall miſtake, where it is ſaid, that 
the charges of conviction ſhall be aſcertained by the 
juſtice betore whom the offender ſhall be convicted; 
whereas the conviction muſt be by tue juſtices, 

(3) The clauſe concerning the appeal ſeemeth incon- 
ſiſtent, or otherwiſe unintelligible. The appeal muſt be 
to the next general quarter ſeſſions, within four days after the 
cauſe of complains all ariſe, and of this fourteen days notice 
ſhall be given ts the perſons has acts are complained againſt. 
——— Whatever theſe words may ſignify, the impri- 
ſonment is ſtill going on; for if the forfeiture. is not forth- 
with paid, the offender ſhall be committed : And at all 
events, the whipping will be over, before the appeal can 
commence, ] 


Door breaking open. See Arxxeſt. 
Dower, See Forfeiture. 
Drunkenneſs. See Alchouſes. 


Duelling. See Homicide. 
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Egyptians. Sce Uagrants. 
Embracery. See Maintenance. 
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| Eſcape. 
T. is to be underſtood of eſcapes in criminal 
like. 


caſes; and not in civil caſes, as for debt, or the 


An eſcape is, where one that is arreſted gaineth his 
* Yberey, before he is delivered by courſe of 3 Terms de 
ey. 
Several kinds Eſcapes are of three kinds, 1. By a perſon who hath 
thereof, the offender in his cuſtody ; this is properly called an 
eſcape. 2. Cauſed by a ſtranger ; this is commonly called 
a reſcue. 3. By the party himſelf ; either without force, 
which is ſimply an eſcape, or with force, which is priſon 


X , breaking. Reſcous and priſon breaking are treated of under 
\ their reſpective titles; and this title treats only of eſcapes 
properly fo called. Concerning which we will treat in 

the following order: STE 


J. Of eſcape by the party himſc!f. 

II. Eſcape ſuffered by a private perſon. 

III. Eſcape ſuffered by an officer. 

IV, What is a voluntary, and what a negligent eſcate. 
V. Concerning the retaking of a perſon eſcaped. 

FI. Indiftment for an eſcape. 

VII. Trial and conviction for an eſcape, 

VIII. Puniſhment of an eſcape. 

IX. Aiding in attempting to eſcape. 


I. Of eſcape by the pariy himſelf. 


Xfeape by the As all perſons are bound to ſubmit themſelves to the 
zaty bimglf. judgment of the law, and to be ready to be juſtified by 
it ; whoever in any caſe refuſes to undergo that impri- 
ſonment whick the law thinks fit to put upon him, and 
frees himſelf from it by any artifice, before ſuch time as 
he is delivered by due courſe of law, is guilty of an 
high contempt, punifiable with fine and impriſonment. 
2 Haw, 122. 1 
ut 
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But eſcape committed by the party himſelf, belongs 
more properly to the title Priſon brrating. 


II. Eſcape ſuffered iy a private perſon. 


It ſeems to be a good general rule, that wherever any Eſcape by a pri- 
perſon hath another lawfully in his cuſtody, whether up- Vate perſon. 
on an arreſt made by himſelf or another, he is guilty of 
an eſcape, if he ſuffer him to go at large, before he hath 
diſcharged himſelf of him, by delivering him over to ſome 
other who by law ought to have the cuſtody of him, 
2 Haw. 138. | 

And the law is generally the ſame, in relation to ef- 
capes ſuffered by private perſons, as by officers, 2 Haw, 


138. 
III. Eſcape ſuffered by an officer, 


I. In order to make it an eſcape, there muſt be an ac- EGape by an 
tual arreſt”; and therefore if an officer having a warrant officer. 
to arreſt a man, fee him ſhut up in a houſe, and challenge There muſt be 2 
Fim as his priſoner, but never actually have him in his Peaus ae 
cuſtody, and the party get free, the officer cannot be 
charged with an eſcape. 2 Haw. 129. 7 ; 
2. And as there muſt be an actual arreſt, ſuch arreſt & juſtifiable, 
muſt be alſo juſtifiable ; for if it be either for a ſuppoſed 
crime, where no ſuch crime was committed, and the party 
neither indicted nor appealed, or for ſuch a ſlight ſuſpicion 
of an actual crime, and by ſuch an irregular mittimus as 
will neither juſtify the arreſt nor impriſonment, the officer 
is not guilty of an eſcape, by ſuffering the priſoner to go 
at large. 2 Haw. 129. = 
3. And as the impriſonment muſt be juſtifiable, ſo it ap we es 
muſt be alſo for a criminal offence, 2 Haw. 129. 
4. Alſo if a priſoner be acquitted, and detained only for 
his fees, it will not be criminal to ſuffer him to eſcape, tho? 
the judgment were, that be be diſcharged paying his fees, ſo 
that till they be payed, the firſt impriſonment continued 
lawful as before; for inaſmuch as he is detained, not as a 
criminal, but only as a debtor, his eſcape cannot be more 
criminal than that of any other debtor: Yet if a perſon 
convicted of a crime, be condemned to impriſonment for 
a certain time, and alſo till he pay his fees, and he eſcape 
after ſuch time is elapſed, without paying them, perhaps 
ſuch . eſcape may be criminal, for that it was part of the 
puniſhment that the impriſonment be continued till the 
tees 


And not detain- 
ed only for fees. 


Too much liber- 
ty, an eſcape, 


Lofing Gght, an 
cſcape. 


Voluntary 


Eſcape. 

fees ſhould be paid ; but it ſeems, that this is to be intended 
where the fees are due to others as well as to the gaoler, 
for otherwiſe the gaoler will be the only ſufferer by the 
eſcape, and it will be hard to puniſh him for ſuffering an 
injury to himſelf only, in the nonpayment of a debt in his 
power to releaſe, 2 Haw. 129, 130. 

5. Allo, it is aneſcape in ſome caſes, to ſuffer a priſoner 
to have greater liberty, than by the law he ought to have; 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody. 2 Haw. 130. 

So if a gaoler, or other officer, fhall licenſe his priſoner 
to go abroad for a time, and to come again; this is an 
eſcape, becauſe the priſoner is found out of the bounds of 
his prifon, tho? the priſoner return again, according as he 
ſhall be preſcribed, Dake. c. 159. 

6. If the gaoler ſo cloſely — * the priſoner who flies 
from him, that he retakes him, without loſing ſight of 
him, the law looks on the priſoner fo far in his power all 
the time, as not to adjudge ſuch a flight to amount at all 
to an eſcape ; but if the gaoler once loſe fight of the pri- 
ſoner, and afterwards retake him, he ſeems in ſtrictneſs to 
be guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho” he never loſt 
fight of him, and could not otherwiſe take him, not only 
becauſe the king loſes the benefit he might have had by the 
forfeiture on his attainder, but alſo becauſe the publick 
juftice is not ſo well ſatisfied by the killing him in ſuch 
an extrajudicial manner. 2 Haw. 130. 


IV. What is a voluntary, and what a negligent eſcape. 
. 1. Wherever an officer, who hath the cuſtody of a pri- 


eſcape, what, ſoner, charged with and guilty of a capital offence, doth 


Negligent 
eſcape, what. 


Suffering a pii- 
ſoner to kill 
himſelf, 


knowingly give him his liberty, with an intent to fave 
him from his trial or execution, this is a voluntary eſcape. 
2 Haw. 130. 

2. A negligent eſcape is, when the party arreſted or im- 
priſoned doth eſcape againft the will of him that arreſted 
or impriſoned him, and is dot freſhly purſued and taken 
again, before he hath loſt the ſight of him. Dait. c. 159. 

3. If the conſtable or other officer ſhall voluntarily ſuf- 
fer a thief, being in his cuſtody, to go into the water to 
drown himſelf, this eſcape is felony in the conſtable, and 
the drowning is felony in the thief : Qtherwiſe if the thick 
ſhall ſuddenly, without the aſſent of the conſtable, kill, 


han g. 


6 
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hang, or drown himſelf, this is but a negligent eſcape in | 
the conſtable. Dalt. c 159. | 


V. Concerning the retaking of a perſen eſcaped. 


1. If an officer hath arreſted a man by virtue of a war- Let go volunts« 
rant, and then taketh his promiſe that he will come again, iy © anet bg 
and ſo letteth him go; the officer cannot, after arreſt, 
take him again by force of his former warrant, for that 
this was by the conſent of the officer : But if he return, 
and put himſelf again under the caſtody of the officer, it 
ſeems that it may be probably argued, that the officer may 
lawfully .detain him, and bring him before the juſtice in 

urſuance of the warrant, Dalt. c. 169. 1 Haw. 81. 

2. But if the party arreſted had eſcaped of his own Fre fig 
wrong, without the conſent of the officer, now upon freſh 
ſuit, the officer may take him again and again, fo often as 
he eſcapeth, although he were out of view, or that he ſhall 
fly into another town or county, and bring him before the 
juſtice, upon whoſe warrant he was firſt arreſted. Dait. 

c. 169. 

And it is ſaid generally in ſome books, that an officer 
who hath negligently iuffered a priioner to eſcape, may 
retake him wherever he finds him, without mentioning 
any freſh purſuit; and indeed ſince the liberty gained by 
the priſoner is wholly owing to his own wrong, there ſeems 
to be no reaſon he ſhould take any manner of advantage 
from it. 2 Haw. 131, 132. | 

3. And wherever a perſon is lawfully arreſted for any Breakiog open 
cauſe, and afterwards eſcapcs, and ſhelters him in an %s to retake. 
houſe, the doors may be broke open to take him, on re- 


fuſal of admittance. 2 Haw. 87. 

4. It is perhaps the better opinion, that wherever a pri- — ercu- 
ſoner, by the negligence of his keeper, gets ſo far out of — Ny 
his power, that the keeper lotes ſight of him, the keeper is 
puniſhable for the eſcape, notwithſtanding he retook him 
immediately after: And it is clear, that he cannot excuſe 
himſelf from an eſcape, by killing a,prifoner in the purſuit, 
tho” he could not poſſibly retake him; but muſt in ſuch 
caſe be content to ſubmit to ſuch puniſhment, as his neg- 


ligence ſhall appear to deſerve. 2 Haw. 132. : 


VT. Indifiment for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, Indictment. 


Whether negligent vr veluntary, muſt exprets]y ſhew, that 
| the 


Gaolet not pro- 


ducing him, a 
conv. tion. 


Felony to be 
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eſea pe. 22. 4 
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the priſoner was actually in the defendant's cuſtody for 
ſuch a crime; and that he went at large: And if for a 
voluntary eſcape, that the defendant feloniouſly and vo- 
Juntarily ſuffered him to go at large; and muſt ſet forth, 
not the felony in general, but the particular kind of fe- 
lony : But it ſeems queſtionable, whether ſuch certainty, 
28 to the nature of the crime, be neceffary in an indict- 
ment for a negligent eſcape ; for that it is not material in 
this caſe, whether the perſon who eſeaped were guilty or 
not. 2 Haw. 133, 229. | 


VII. Trial and conviftion for an eſcape. 


1. If the priſoner be of record in a court, and the gaoler 
being called, cannot give an account where he is, this is 


a conviction of an eſcape ; but ſeems not a conviction of 


a voluntary eſcape, unleſs the gaoler confeſſeth it: And 
the gaoler may be fined in ſuch a caſe; but not convicted 
of felony, without indictment or preſentment. 1 H. H. 
599, 603. 

2. And it ſeems to be clear, that a keeper who volunta- 
wy ſuffers another to eſcape, who was in his cuſtody for 
felony, cannot be arraigned for ſuch eſcape as for felony, 
until the principal be attainted, for that the felony of the 


. © priſoner ſhall not be tried between the king and the keeper, 


Puniſhment of 
eſcape before ar- 
reſt, 


Of efcape by a 
private per 


becauſe the priſoner is a ſtranger thereunto; yet he may 
be indictcd and tried for it as a miſpriſion, before the at- 
tainder of the principal offender. 2 Haw. 135. 2 Lit. 


591, 592. | 
VIII. Puniſhment of an eſcape. TE 


1. If a felon eſcapes before arreſt, it is not puniſhable 
in him as felony ; but for the flight he forfeits his goods 
when preſented. Hales Pl. 111. | 

2. If a private perſon arreſt a felon, and he _ by 
force from him, the townſhip ſhall be amerced, but -it 
ſeems it excuſeth the party, becauſe he cannot raiſe power 
to affiſt him; but if a conftable or other officer hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeems 
that a imple eſcape by the reſcue of the priſoner himſelf, 
doth not wholly excuſe him, becauſe he may take ſuffi- 
cient ſtrength to his affiſtance, 1 H. H. 601. 

3. Wherever a perſon is found guilty upon an indict- 
ment or preſentment of a negligent eſcape of a criminal 
actually in his cuſtody, he is puniſhable by fine and im- 

priſonment, 


Eſcape. 


priſonment, according to the quality . of the. offence. 
2 . 139. © &.H. $00, 006... 55. 

And it . to be the better opinion, chat the ſheriff is 
as much liable to anſwer for a negligent eſcape ſuffered b 
his bailiff, as if he had actually fufkered it himſelf, — 
that the court may charge either the ſheriff or bailiff for 
ſuch an eſcape ; and if a deputy gaoler be not ſufficient to 
anſwer a negligent eſcape, his principal muſt anſwer for 
him. 2 Haw. 135. | | 

Note; Mr. — 5 altho' he is one of the moſt ac- 
curate of all writers, yet hath inſerted in this place cer- 
tain penalties for eſcapes, which were expired above 200 
years before. 2 Haw. 137. 

If a priſoner for felony break the gaol, this ſeems to be 
a negligent eſcape in the gaoler, becauſe there wanted either 
that due ſtrength in the gaol, that ſhould have ſecured 
him, or that due vigilance in the gaoler or his officers to 
have prevented it; and therefore it is lawful for the gaoler 
to hamper them with irons to prevent their eſcape ; for if 
gaolers might not be puniſhed for this as a negligent eſ- 
cape, they would be careleſs either to ſecure their prifo- 
ners, or to retake them that eſcape. 1 H. H. 601. 
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4. It ſeems to be generally agreed, that a voluntary Of a veluatury 
eſcape ſuffered by an officer, amounts to, the ſame kind of fc. 


critne, and is puniſhable in the ſame degree, as the offence 
of which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs. 
2 Haw. 134. PESO i 

But yet a voluntary eſcape is no felony, if the act done 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till af- 
ter the eſcape; but the officer may be figed to the value of 
his goods, Dalt. c. 159. 1 

Alſo, a voluntary eſcape ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſeems to be puniſh- 
able in the ſame manner, as if he was never fo rightfully 
intitled to ſuch cuſtody ; for that the crime is in both caſes 
of the ſame ill conſequence to the publick : and there 
ſeems to be no reaſon that a wrongful officer ſhould haye 
.greater favour than a rightful, and that for no other rea- 
ſon but becauſe he is a wrongful one. 2 Harv. 134. 

But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is actually guilty of it; and therefore that 


the principal gaoler is only fineable for a voluntary eſcape 
Ker '4 ſuf- 
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fuffered by his deputy ; for that no one fhall ſuffer capi- 
tally for the crime of another. 2 Haw. 135. | 

And therefore, altho' in all civil caufes, the ſheriff is to 
be reſponfible, or the gaoler, at election, yet if the gaoler 
do voluntarily ſuffer a felon in his cuſtody to eſcape ; this, 
inafmuch as it reacheth to life, is felony only in the 
gaoler, that was immediately truſted with the cuſtody, and 


| not in the ſheriff, 1 H. H. 597. 


For the eſcape muſt be voluntarily permitted in him that 
permitted it, which could not be in the high ſheriff, tho 
it were fuch in the gaoler, for he was not privy to it, and 
therefore could not do it feloniouſly ; but it was a negli- 
gent eſcape in him, in truſting ſuch a perſon with the 
cuſtody of his priſoners, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally fuf- 
fer for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the felony for which a man is committed be 
not within clergy ; yet the perſon who voluntarily ſuffers 
him to eſcape, ſhall have the benefit of clergy. 1 H. H. 


599+ 
IX. Aiding in attempting to eſcape. 


By the 16 G. 2. c. 31. If any perſon ſhall aſſiſt any pri- 
ſoner to attempt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny) or 
lawfully committed to, or detained in any gaol, for treaſon 
or felony (except petty larceny) expreſſed in the warrant 
of commitment; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years : and if ſuch priſoner was then con- 
victed of, or detained in gaol for petty larceny, or any 
other crime not being treaſon or felony, expreſſed in the 
warrant of commitment, or was then in gaol for debt 
amounting to 1001, he ſhall be guilty of a miſdemeanor, 
and be liable to fine and impriſonment, 

And if any perſon fhall convey, or cauſe to be conveyed, 
any diſguiſe, inſtrument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ; ſuch perſon, although 10 = or attempt be 
actually made, ſhall be deemed to have delivered ſuch dif- 
guiſe, inſtrument or arms, with an intent to aſſiſt ſuch pri- 
ſoner to eſcape or attempt to eſcape; and if ſuch priſoner 
then was attainted or convicted of treaſon or felony (except 
petty larceny), or lawfully detained in gaol for treaſon or 
felony (except petty lareeny) expreſſed in the warrant of 

com- 


Eſcape. 


commitment ;—he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years : but if the priſoner was then con- 
victed or detained for petty larceny, or any other crime not 
being treaſon or felony, expreſſed in the warrant of com- 
mitment, or for debt amounting to 1001, he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 
And if any perſon ſhall afliſt any priſoner to attempt to 
eſcape from any conſtable, or other perſon, who ſhall have 
the lawful charge of him, in order to carry him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 
r petty larceny); or if any perſon ſhall aſſiſ any 
elon to attempt his eſcape from on board any boat or veſſel 
carrying felons for tranſportation, or from the centractor for 
the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this act to be commenced within a 
year after the offence committed. 


A. Indictment againſt a conſtable for an eſcape. 


Weſtmorland. HE jurors fer our lord the king upon 
1 their oath preſent, That on the 

day of in the year of the reign of at 

in the county aforeſaid, one A. I. of cane 
before J. P. eſquire, then and yet one of the juſtices of our ſaid 
lord the king, aſſigned to keep the peace in the ſaid county, and 
alſo to hear and determine divers felontes, treſpaſſes, and other 
miſdemeanors in the ſaid county committed ; and the faid A. I. 
did, then and there, on his oath, before the ſame juſtice, charge, 
accuſe, and give information again/t one A. O. of 
aforeſaid, in the county aforeſaid, yeoman, for à certain 
miſdemeanor, in taking fiſh out of the pond of at 
in the ſaid county [or, as the offence ſhall be: 
M bereupon he the ſaid J. P. the juſtice aforefaid, did then and 
there, to wit, at aforeſaid, in the county aforeſaid, 
make à certain warrant, under his hand and ſeal, in dre form 
of law, directed ts the conſtable of — gforeſcid, in the 
county aforeſaid, thereby requiring him the ſuid conſlubie ta take 
the body of the faid A. O. and bring him before the ſaid J. P. 
the N to anſwer to ſuch matters and things as 
ſhould be alledged againſt him, touching the ſaid miſdemeanor : 


MA hich ſaid warrant, afterwards, to wit, on the ſame day and 


year abovementioned, at aforeſaid, in the county afare- 
ſaid, was delivered to one A. C. then being conſtable of 

efareſaid, in due form of law, to be executed; by virtue rf 
| u 
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which ſaid warrant the ſaid A. C. afterwards, to wit, an 
the ſaid day of in the year aforeſaid, at 
aforeſaid, in the ſaid county, did take and arreft the body 0 
the ſaid A. O. and him the ſaid A. O. in his cuſtody for the 
eauſe aforeſaid, had: . the ſaid A. C. 5 
. ns in the county aforeſaid, yeoman, afterward, to wit, 
on the ſaid day of in the year aforeſaid, the 
duty of his office in that part not regarding, at afore- 
faid, in the county aforeſaid, unlawfully and negligently did 
permit the ſaid A. O. to eſcape, and go at large, out of the 
euftody of him the ſaid A. C. to the great hindrance of juſtice, 
in contempt of our ſaid lord the ting, and of his laws, and 
againſl the peace of cur ſaid lord the king, his crown and dig- 


nity. 
Eſcheat. See Forfeiture. 


E ſtray. 


And herein alſo of goods waived. 


Eſtray, what, I. STRAY it, where any horſes, ſheep, bogs, beafts, or 
ſwans, ds come into a lordſhip, and are not owned by 
any man, Kitch. 23. 


| 
| 
| 
| 
' Where any horſes, ſheeep, hogs, beaſts, or ſwans] Bees, and | 
other creatures of a wild nature, are not within this de- | 
ſcription, and therefore not to be reckoned amongſt ſtray | 
goods : nevertheleſs it ſeemeth that a ſwarm of bees, of | 
which the owner hath loſt ſight, and conſequently can | 
make out no property, may be ſeized for the uſe of the | 
king, or of the lord of the manor; for it is a maxim of | 
the common law, that ſuch goods whereof no one can 
claim property do belong to the king ; and that which the | 
king hath he may grant to another, and conſequently ano- 
ther may preſcribe to have the ſame, within ſuch a pre- | 
cinct or lordſhip. And therefore it is ſaid, that if any 
take honey or ſwarms of bees within the demeſnes of the | 
lord, it is inquirable in the court baron. MKitch. 114. 


Swans] Swans that be unmarked and wild (being at | 
large and abroad) may be ſeized by the ſheriff for the uſe 
of the king, by his prerogative. Dalt. Sher. 80. 


Alſo 


_Eftray, 


8 


86. But it ſeemeth that no other fowl can be e 
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Alſo ſwans marked and tame may be eſtrays. "0 


Hood, 5. 2. C. 2. f 


Do come into a lordſhip} That is, where. the goods have 


no.right to be; and therefore an eſtray cannot be in ſuch 
place, where the party hath a right of common. D 
Sber. 79. | "> * 


And are not ctuned by any man] Whereupon (as hath. 


been ſaid) the property accrueth to the king ; and the 
cattle of the king cannot be eſtrays, nor forfeited as ſuch 
to the lord of the manor. Kitch. 81. 


2. Waif is, where a felon in purſuit waiveth the goods; 


or where the felon, for fear of being apprehended, think- 
ing that a purſuit was made, having them with him in his 
poſſeſſion, fleeth, and waiveth, caſteth away, or goeth from 
the goods: in theſe caſes, they ſhall be ſaid to be waived 
in law. But if he hath not the-geods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 
are not waived nor forfeited, but the owner may take them 
— he will, without any freſh ſuit. 5 Co. 109. Dalt. 
« 78. 

But if the thief in his flight waive them, there the goods 
are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted a 
the fit df the owner of the goods: And the reaſon h 
waiF is given to the king, and that the party ſhall Ibſ&his 


'L 


Waif, whats 


property in ſuch caſe, is for default in the owner that he” 


purſued not freſhly to apprehend the felon ; for it concern- 
eth:the publick that crimes do not remain unpuniſhed. And 


therefore the law hath impoſed this penalty upon the 


owner, that. if the thief by his induſtry and freſh ſuit be not 
attainted at his ſuit, in an appeal of the ſame felony, be 


ſnall loſe. for his default all his goods which the thief at 


the time of his flight waived: But if the thief had them 


not with him when he Gedphaving peradventure hid them, 


there: no default can be i the party; and therefore they 


thall-not be forfeited, for if he maketh freſh ſuit after no- 


tice of the felony it ſufficeth. 5 Ce. 109. | - 
3. Heretofore waifs and ſtrays were the finder's, by the 
law of nature; and afterward, the king's, by the law of 
nations. Dalt. Sher. 79. 

Thus, one as a bailiff or ſervant to the ſheriff ſeized a 
horſe as an eftray to the king's uſe, and proclaimed him 
according to law, and after the year and day fold him, 

Yor. J. K k and 


Seizure thereof 


by the lord, 
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Proclaiming the 


 Loods ſelzed. 


How waifs or 
ſtrays are to be 
kept, 


Owner claiming. 


Eſtray, 


and the ſheriff accounted for him in the exchequer, Dal, 
Sher. 80. | 

But now kings have granted this, and ſuch like prero- 
gatives, unto their ſubjects, within their liberties ; ſo that 
waifs and ftrays are in many places the lord's of the fran- 
chiſe where they are found. Dalt. Sher. 72 

And therefore waived goods and eſtrays ſhall be ſeize 
by the officer of the king, to the uſe of the king ; or by 
the officer or bailiff of the lord, who hath ſuch things by 
grant of the king, or by preſcription, to the uſe of the 
lord. Dalt. Sher. 80. 

But if one have a waif, and it be taken out of his ma- 
nor, he ſhall have treſpaſs without ſeizing, and though he 
do not ſeize it. Kitch. 81. 

4. It ſeemeth to be agreed, that waifs and ſtrays ought 
to be proclaimed in the two next market towns; and that 
if they are not proclaimed, the owner may take the ſtray 
goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old books, that they ought alſo to be pro- 
claimed in the church: Whieh courſe it ſezmeth beſt to 
follow ; to the end that the owner, who in this caſe is no 
wrong doer, may have a reaſonable mean to come at his 
goods again; that is to ſay, that the goods be proclaimed 
at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 
days reſpectively, and at the church door on a Sunday, as 
the people come out of the church. Kitch. 23, 81, 105. 
Dalt. Sher. 79. Cre. Eliz. 716. 

5. And they ought to be wreathed ; and to be put in 
ſome ſeveral ground in an open place, and not in any 
covert of wood, that the owner may have a view of them; 
for if they be in covert, the property is not changed, tho 
they be there a year and a day. Kitch. 23. 

An eſtray is not to be uſed in any manner, except in 
caſe of neceſſity, as to milk a cow, or the like; but not 
to ride an horſe, for within the year and day he hath not 
any property in him. Cro. Tac. 147, 8. 

6. He who taketh an eftray, may keep it until he be 
ſatisfied for the finding, keeping, and proclaiming thereof. 
Bait. Sher. 79. 

But the owner (if it be within the year and day) may 


take it without telling any marks, or making any proof 


of property; but this may be done upon the trial, if con- 
teſted. 2 Salk, 686. 
And the lord ought to make a demand of what the 


amends ſhould be ; and then if the party thinks the de- 
mand 


Eſtray, 


mand unreaſonable, he may tender ſufficient amends ; and 
if the lord ſhall not accept it, this ſhall be ſettled by the 
Jury upon trial, 

ut it is ſufficient in this caſe to tender amends gene- 
rally, without expreſſing any certain ſum, For there is a 
difterence between this caſe, and that of a tender of 
amends for treſpaſs. In that of a treſpaſs, if the defendant 
pleads a tender of amends, he muſt ſhew what he tendred 
for he muſt tender a certain ſum. And the law puts this 
difficulty upon him, becauſe he is the wrong doer : But 
the owner of the ſtray (as hath been faid) is no wrong 
doer ; and it is impoſhble he ſhould know how long his 
beaſt. hath. been in the lord's cuſtody, nor how much will 
make a proper ſatisfaction. 2 Salk. 686. 

In the caſe of goods waived ; the owner may ſeize them 
twenty years after, if the lord of the franchiſe, nor the king 
ſeized before; but if they are ſeized, then they become 
forfeited to the king or lord of the liberty. K:tch. 82. 

And this forfeiture is not like a ſtray, where tho? the 
lord may ſeize, yet the party who is the owner may re- 
take them within the year and day ; but here the true 
owner cannot ſeize his own goods, tho' upon freſh ſuit 
within the year and day. 1 H. H. 541. 

But this is not an abſolute loſs of the owner's goods, 
but rather an expedient ſettled by law, to drive the 
owner to convict the felon by proſecuting his appeal ; and 
therefore if he make freſh ſuit, and proſecute his appeal, 
and the felon be thereupon convict or attaint, and the freſh 
ſuit be enquired and found by verdict or inqueſt of office, 
he ſhall have reſtitution of the goods ſo waived. 1 H. H. 


541. | 


7. Waifs and ſtrays not claimed within the year and property accru: 
ing to the lord, 
on not claiming, 


day, are the lord's. Kitch. 23, 80, 81. 

For where the lord hath by a year and a day a beaſt, 
and it be cricd in the church and marxets, the property 
is changed. MKitch. 80. 

That is to ſay, after he hath had the beaſt a year and 
day from the time of the proclamation, and not from the 
time of the ſeizure : for after the firſt proclamation it be- 
cometh an eſtray, but not ſooner. 11 Med. 89. 

If the eſtray within the year eſtray out of the manor, 
the lord may chafe back the eftray unleſs it be ſeized by 
another lord who hath eſtrays; but if it be ſeized by ſuch 
other lord, then the firit hath loft all poſtibility of his 
gaining the property, and the other lord ought to proclaim 
it de nova, Finch 177. Kitch. 81. Hutt. 67. 

K K 2 Eſtreat. 
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Eſtreat. 


Eſtreat, what, I. E. STREAT (extraflum) is uſed for the true copy 
4 


Making out the 
etieats, 


or note of ſome original writing or record, and 
eſpecially of fines and amerciaments, impoſed in the rolls 
of a court, to be levied by the bailiff or other officer. 
2. The juſtices and judges before whom fines or amer- 
ciament ſhall be, ſhall charge the clerks of the eftreats, 


by their oath to be made, that they make the rolls of ſuch 


Delivering the 
ſame to He 


ſheriff. 


And into the 
enutt of eche · 


1 er. 


eſtreats diſtinctly, by expreſs words, of the cauſe of the 
loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſucs or amerciaments ſhall 
be loſt, as well in the king's ſuit, as in the ſuit of the 
party. 7 H. 4. c. 3. 

3. All clerks of the peace, and town clerks, ſhall de- 
liver to the ſheritt, within 20 days after Sep. 29, yearly, a 
perfect eſtreat or fchedule of all fines, iſſues, amercia- 
ments, and other forfeitures whatſoever, forfeited in any 
ſcHons before Michaelmas; on pain of 5ol, half to the 
king, and half to him that ſhall ſue. 22 & 23 C. 2. 
c. 22. / 77 8. 

4. And ſhall alſo yearly, on or before the ſecond Mi- 
day after the morrow of All Souls, deliver into the court ot 
exchequer, a duplicate, certificate, and eftreat of ſuch 
eſtreats and ſchedules, ſo delivered to the ſheriff; on the 
like pain of 5ol. id. /. 8. And likewiſe they may be fur- 
ther amerced by the barons of the exchequer. 3 G. c. 15. 


. 12. 


And upon delivery thereof, they ſhall take the follow- 
ing oath, to be adminiſtred by one of the barons : 

„Lou ſhall ſwear, that theſe eſtreats now by you de- 
« livered, are truly and carefully made up and examined 
& and that all fines, ifſues, amerciaments, recognizances, 
and forfeitures which were ſet, loſt, impoſed, or for- 
« feited, and in right and due courſe of law ought to be 
5 eſtreated in the court of exchequer, are, to the beſt of 
& your knowledge and underſtanding, therein contained; 
and that in the ſame eſtreats are alſo contained and ex- 
„ prefled all ſuch fines as have been paid into the court, 
from which the faid eftreats are made, without any 
6 wilſul or fraudulent diſcharge, omiſſion, miſnomer, or 


« defect whatſoever ; So help you God.” 4 & 5 I. 
C. 5 To 


5. And 


8&>| TNS 
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5. And if he ſhall withhold, or miſcertify the ſame, he Pen. Iiy of ma- 
ſhall forfeit treble; half to the king, and half to him Ks n 
that ſhall ſue; and ſhall alſo loſe his office, and be inca- 
pz ble to hold any office in the revenue. 22 & 23C. 2. 

c. 22. 15 9. 

6. If recognizances be eſtreated into the exchequer, Party coming in 
becauſe not punctually eomplied with; yet if the party ter the effet. 
appears and takes his trial the next ſeſſions, or otherwiſe 

performs what he was bound to by the recognizance as the 

eaſe ſhall be, he may cgmpound for a very ſmall matter 

in the court of exchequer : becauſe the effect, tho' not 

the exact form of the recognizance, is complied with. 


10 Mod. 278. 


7. Where any fine or forfeiture ſhall be paid to the Proceſs for levy- 


ſheriff, clerk of the peace, or other officer, and fo certi- 8. 
hed into the exchequer ; proceſs ſhall be awarded to the 
ſhe:iF againſt ſuch perſon for levying the ſame. 22 & 23 
C. 2. c. 22. f. 10. | 
8. And in levying, the ſheriff ſhall ſhew the eſtreats Sheriffs duty 
under the ſeal of the exchequer, to the party indebted ; '* 4s 
on pain of treble damages to the party, and fine to the 
king, on conviction before the juſtices. of the peace, or 
other juſtices. 42 Ed. 3. c. g. 
9. And the ſheriff ſhall make no eſtreats to levy his own Efreats is the 
amerciaments (that is to ſay, in the torn), till two juſtices ers. 
(1 2.) to be named at Michaelmas ſeiſions by the cuſlos ro- 
tulorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the ſaid eftreats ſhall be in- 
dented betwixt the ſaid juſtices and ſheriff, ſealed with 
their ſeals, the one part to remain with the juſtices, and 
the other with the ſheriff: And the perſons who ſhall ga- 
ther the ſaid amerciaments, ſhall be ſworn by the ſaid 
Juſtices, that they ſhall take no more than is forfeited, and 
contained in the ſaid eſtreats. 11 H. 7. c. 15. 


Form of the eſtreat. 


Weſtmorland." N extract of all the iſſues, fines, amercia- 

ments and recognizances, ſet, loſt, im- 
poſed, and forferted to cur ſavereign lord the king, at the gene- 
ral quarter ſe/ſisns of the peace of our ſaid lord the king, holden 
at in and for the ſuid county of on the 
in the year of the reign of before 
eſquires, juſtices of cur ſaid lurd the king, aſſigned to 


of 


keep the peace in the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſuid 
K k 3 county 
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Evidence, what 


The beit evi- 
dence is required, 


Eſtreat. 


county committed, Joſeph Robinſon, gentleman, clerk of the 
peace for the county aforeſaid, then and there attending : 

Of. A. O. late of in the ſaid county, labour- 
er, for a treſpaſs and aſſault at aforeſaid, in 
the ſaid county, whereof he is indifted and convitt- 
ed; his fine ſet at five ſhillings, which he paid to 
the ſheriff in court - 

Of A. O. of in the ſaid county, yeoman, be- 
cauſe he came not now here to anſwer to 177 things as 
gain him, on the part of our ſaid lord the king, 
ſhould be objefted, as by a certain recognizance taken 
before J. P. eſquire, one of the juſtices of our ſaid 
bord the king, aſſigned to keep the peace in the ſaid 
county, he undertook - — — 10 0 0 

Of A. S. of in the ſaid county, yeoman, one 
of the pledges of the ſaid A. O. becauſe he had him 
not to anſwer as above - 2 I 

Of B. S. of ——in the ſaid county, yeoman, the 
ether of the pledges of the ſaid A. O. for the like 500 


Q * 
* 2 
O . 
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Evidence, 


J. Of evidence in general. 

II. Of written evidence. 

LI. Of the evidence of witneſſes. 

IV. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence. 


J. Of evidence in general. 
1 
I. 12 in legal underſtanding, doth not only 


contain matters of record, as letters patents, fines, 
recoveries, inrolments, and the like, and writings under 
ſeal, as charters and deeds, and other writings without 
ſeal, as court rolls, accounts, and the like; but in a larger 
ſenſe it containeth alſo the teſtimony of witneſſes, an 
other proofs to be produced and given, for the finding of 
any iſtue joined between the parties. And it is called 
evidence, becauſe thereby the point in iſſue is to be made 
evident to the jury. 1 II. 283. 

2. But it is a general rule in al caſes, civil and criminal, 
that the beſt evidence that may be had, or that the nature 
of the thing will bear, is to be given; and it is upon this 
reaſon, that a copy or the record is admitted, becauſe one 

cannot 
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cannot have the record itſelf; but a copy of a copy will 
not do. Law of Evid. 286. 

3. Many times juries, together with other matter, are Prefump'ive evi- 
much induced by preſumptions ; whereof there are three dence. | 
ſorts, violent, probable, and light or temerary. Violent 
preſumption many times amounts to full proof ; as if one 
be run through the body with a ſword in a houſe, whereof 
he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at 
that time in the houſe. Probable preſumption moveth 
little; but light or temerary preſumption moveth not at 
all. 1 Inft. 6. 

If all the witneſſes to a deed be dead (as no man can 
keep his witneſſes alive, and time weareth out all men) 
then violent preſumption, which ſtands for a proof, is 
continual and quiet poſſeſſion; altho* the deed may re- 
ceive credit from a comparing of ſeals, writing, and the 
like. 1 Inf. 6. 

4. The common law did not require any certain num- What number of 
ber of witneſſes, for the trial of any crime whatſoever, Witneiles are te- 
2 Haw. 428. — 

And before a juſtice of the peace in divers caſes, one 
witneſs is ſufficient to convict an offender z the fame be- 
ing directed by ſpecial ſtatutes. 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon the 
vaths of two witneſſes, either both to the ſame overt act, 
or one of them to one, and the other of them to another 
overt act of the ſame treaſon. 7 IF. c. 3. /. 2. 

In like manner, in thoſe courts which proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 
of equity, two witneſſes are generally required: and the 
reaſon why the civil law requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of twelve men, 

But where the trial is by verdict of. twelve men, there the 
judgment is not given upon witnefles, or other kind of 
evidence, but upon the verdict ; and upon ſuch evidence 
as is given to the jury, they give their verdict. 1 [nft. 6. b. 
Ploiod. 12. a. | 

By 29 C. 2. c. 3. , 5. Deviſes of lands {hall be atteſted 

by three witneſſes at the leaſt, 


K k4 II. Of 


504 


Acts of parlia · 
ment. 


Evidente. 


I. Of written evidence. 


1. Acts of parliament relate either to the kingdom in 
general, and are therefore called general acts of parliament; 
or only to the concerns of private perſons, and are thence 
called private acts of parliament. Theory of Evid. 2. 

A general act of parliament is taken notice of by the 
judges and jury, without being ſhewed ; and hence it 1s 
that it hath been ſaid, that the printed ſtatute book is good 
evidence of general acts of parliament; not that the 
printed ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed to 
be evidence, becauſe they are the hints of that which 1s 
ſuppoſed to be lodged in every man's mind already. id. 
. 
But in the caſe of private acts of parliament, the printed 
ſtatute book is not eyidence, though reduced into the ſame 
volume with the general ſtatutes; but the party ought to 
have a copy compared with the parliament roll; for they 
are not conſidered as already lodged in the minds of the 
people. id. 8. 

However, a private act of parliament, that is in print, 


Which concerns a whole county (as the act of Bedford 


Rec xis of 
courts, 


Level) or a large body of people (as the whole clergy in 
gencral) hath been allowed to be given in evidence, with- 
out comparing it with the record; and theſe things are 
the rather admitted, becauſe they gain ſome authority 
from being printed by the king's printer; and beſides, 
from the nutoriety of the ſubject of them, they are ſup- 
poſed not to be wholly unknown, id. 8. 

2. Records of the king's courts prove themſelves, and 
cannot be proved by witneſſes. But copies of them muſt 
be proved by witneſſes, and then they are good evidence. 
No razure or interlining ſhall be intended in them. But 
the ſureſt way is, to exemplify a record under the great 
ſeal, or at leaft under the ſeal of the court. 10 Co. 92. 

And nothing ſhall be admitted as evidence of what was 
done at another trial, till the record of that trial be pro- 
duced, Read. Evid. 

But a record of a criminal conviction ſhall not be given 
in evidence in a civil action; becauſe ſuch conviction 
might have been upon the evidence of a party intereſted 
in the civil action, Caſes in the time of lord Hardwick, 
312, | 

3. There 
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Evidenee, 


3. There are alſo other publick matters that are not Rolle 
records, as court rolls, and tranſactions in chancery; and 


of theſe, copies may be given in evidence. Theory of 
Evid, 22, 23. 

The reaſon why the proceedings in chancery are not 
records is this, becauſe they are not the precedetits of 
juſtice; for the judgment there is, according to equity 
and good conſcience, and not according to the laws and 
cuſtoms. And the reaſon why any record is of validity 
and authority is, becauſe it is a memorial of what is the 
law of the nation; now chancery proceedings are no me- 
morials of the laws of England, becauſe the chancellor is 
not bound to proceed according to the laws. id. 23. 

The rolls of a court baron are evidence; for they are 
the publick rolls, by which the inheritance of every te- 
nant is preſerved; and they are the rolls of the manor 
court, which was anciently a court of juſtice relating to 
all property within the diſtrict. id. 43. 


4. Depoſitions of witneſſes may be read when the wit- Degoſitions, 


neſs is dead, but not when the witneſs is living; for whilit 
the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory of Evid. 30. 

Yet they may be read when a witneſs is ſought and 
cannot be found; for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead. id. 

So if it is proved that a witneſs was ſubpcenaed, and 
fell ſick by the way; for in this caſe likewiſe, the depoſi- 
tion is the beft evidence that can be had, and that anſwers 
what the law requires. id. 

But a depoſition cannot be given in evidence againſt any 
perſon that was not party to the ſuit; and the reaſon is, 
becauſe he had not liberty to croſs-examine the witneſs ; 
and it is againſt natural juſtice, that a man ſhould be con- 
cluded by proofs in a cauſe to which he was not a party, 
For this reaſon, depoſitions in chancery ſhall not be read 
for or againſt the defendant upon an information or indict- 
ment, for the king was no party to the ſuit, id. 

Yet this rule admits of ſome exceptions; as particu- 
larly, in all caſes where hearſay and reputation are evi- 
dence; for undoubtedly what a witneſs, who is dead, 
hath ſworn in a court of juſtice, is of more credit than 
what another perſon ſwears he hath heard him ſay, So a 
depoſition taken in a cauſe between other parties, will be 
admitted to be read, to contradict what the ſame witneſs 
ſwears at a trial. id. .30, 31. : 

| $ 
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It is a general rule, that depoſitions taken in a court 
not of record, ſhall not be allowed in evidence elſewhere. 
So it hath been holden in regard to depoſitions in the ec- 
cleſiaſtical court, tho' the witneſſes were dead. So where 
there cannot be a croſs-examination, as depoſitions taken 
before commiſſioners of bankrupts, they ſhall not be read 
in evidence. id. 33, 34. 

But it ſeems to be fitted, that the examination of an 
informer taken upon oath, and ſubſcribed by him, either 
before a coroner upon an inquiſition of death, or before 
Juſtices of the peace, in purſuance of the ſtatutes of Phil. 
& Mar. upon a bailment or commitment for any felony, 


may be given in evidence at the trial, if it be made out 


by oath to the ſatisfaction of the court, that ſuch informer 
is dead, or unable to travel, or kept away by the means 
or procurement of the priſoner, and that the examination 
offered in evidence is the very ſame that was ſworn before 
the coroner or juſtice, without any alteration whatſoever. 
2 Haw. 429. 

But it hath been adjudged, that it is not ſufficient to 
authorize the reading of ſuch examination, to make oath 
that the proſecutors have uſed all their endeavours to find 
the witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 V. (1 Salk. 281.) upon advice 
with the juſtices of the common pleas, on an indictment 
for a /ibel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 


though the deponent were dead; and that the reaſon why 


ſuch depoſitions may be given in evidence in felony, de- 
pends upon the ſtatutes of Phil. & Mar. and that this can- 
not be extended farther than the particular caſe of felony. 


But in the report of this caſe, 5 Mod. 165. it is ſaid, that 


the reaſon why ſuch depoſitions could not be read, was be- 
cauſe the defendant was not preſent when they were taken, 
and therefore had not the benefit of a croſs-examination, 
2 Haw. 4 39. | 
Anciently, depoſitions taken in perpetuam rei memoriam 
were not publiſhed till after the death of the witneſſes, 
becauſe they were no evidence while the witneſſes were 
living; but this practice was found very inconvenient, 
becauſe thereby witneſſes became ſecure in ſwearing what- 
ever they pleaſed, inaſmuch as they never could be proſe- 

cuted for perjury. Theory of Evid. 32. 
What a man himſelf, who is living, hath ſworn at one 
trial, can never be given in evidence at another to ſupport 
him, 


Evidence. 


him, becauſe it is no evidence of the truth; for if a man 
be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements; but what a 
man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queſtion, is good evidence to ſupport 
him, becauſe that ſhews that what he ſwears is not from 
any undue influence. But if a man hath ſworn at one 
trial different from what he hath ſworn at another, this is 
good evidence as to his diſcredit. id. 35. 
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5. No verdict ſhall be given in evidence, but between V 


ſuch who were parties or privies to it; becauſe otherwiſe, 
a man would be bound by a decifion, who had not the li- 
bery to croſs- examine: and nothing can be more. contrary 
to natural juſtice, than that any body ſhould be injured by 
a determination, that he, or thoſe under whom he claims, 
was not at liberty to controvert. Theory of Evid. 18, 19. 

And a verdict will not be admitted in evidence, without 
likewiſe producing a copy of the judgment founded upon 
it; becauſe it may happen, that the judgment was arreſted 
upon a new trial granted, But this rule doth not hold, 
in the caſe of a verdict on an iſſue directed out of chan- 
cery; becauſe it is not uſual to enter up judgment in ſuch 
caſe; and the decree of the court of chancery is equally 
proof that the verdict was ſatisfactory, and ſtands in force. 
id. 21. 

6. A decree in chancery may be given in evidence be- 


tween the ſame parties, or all claiming under them; for * 


their judgments muſt be of authority in theſe caſes, where 
the law gives them a juriſdiction : for it would be very 
abſurd, that the law ſhould give them a juriſdiction, and 
yet not ſuffer what is done by force of that juriſdiction to 
be full proof. Theory of Evid. 36, 37. 

And note, wherever a matter comes to be tried in 2 
collateral way, the decree, ſentence, or judgment of any 
court, eccleſiaſtical or civil, having competent juriſdiction, 
is concluſive evidence of ſuch matter: and in caſe the de- 
termination is final in the court, of which it is a decree, 
ſentence, or judgment, ſuch decree, ſentence, or judg- 
ment will be concluſive in any other court having concur- 
rent juriſdiction. id. 37. 

7. Upon a trial at bar, a deed was offered in evidence, 
executed 36 years ago, without proving the hands; which 
was oppoſed by the other fide; but admitted by the court, 


who ſaid, there was no fixed rule about it, but that it had 
often been allowed, where a deed was but 25 or 30 years 
eld. Vin. Evid. Q. 2.9. E. 11 C. 2. Parter and Gardan. 

8. In 


Sentence or 


Ancient deed, 
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- Wriings loft or 8. In cafes where writings have been loſt by burning of 


houſes, by rebellion, or when robbers have deſtroyed them, 
or the like; the law, in ſuch caſes of neceſſity, allows them 
to be proved by witneſſes, TFenk. 19. Wood, b. 4. c. 4. 
If a man deſtroys a thing that is deſigned to be evidence 
againſt himſelf, a ſmall matter will ſupply it; and there- 
fore the defendant having torn his own note ſigned by him, 
a copy ſworn was admitted to be good evidence to prove 
it, L. Raym. 7 JT. 
And it was holden for law, by Vernon judge of aflize, 
that where the defendant himſelf hath the deed which 


concerns the land in queſtion, and will not produce it; 


in ſuch a caſe, the copy thereof will be permitted to be 
iven in evidence; and ſo it was, and the witneſs ſwore 
it once in his hand, and that the copy produced was a true 
copy of the deed, and himſelf did examine it. Clayt. 15. 
And in ſuch like caſes, it is ſaid, that if the party has 
no copy, he may produce an abſtract, nay even give parole 
evidence of the contents. And where poſſeſſion has gone 
along with a deed many years, the original of which is loft 
or deſtroyed, an old copy or abſtract may be given in evi- 
dence without being proved to be true; becaule in ſuch 
caſe it may be impoſſible to give better evidence, Theory 
of Evid. 54. 
Where an original note of hand is loſt, and a copy of 


it is offered in evidence to ſerve any particular purpolc in a 


Writing with 
the ſeal torn off, 


cauſe; ſufficient probability muſt be ſhewed to ſatisfy the 
court, that the original note was genuine, before the copy 
will be allowed — read, 1 Atk. 446. 

But by lord Hardwicke, Ap. 16, 1740. On exceptions 
to a maſter's report. Where a rent charge is granted by 
deed, and the deed happens to be loſt, the plaintiff cannot 
read a copy in evidence at law, but muſt either ſet up a 
preſcriptive title to the rent, from a conſtant and unin- 
terrupted payment, or he muſt bring his bill in equity, 
to be relieved againſt the accident of the original's being 
loſt. And the ſame rule holds in caſe of a bond; for 
though an hundred witneſſes could prove the ſubſtance of 
it, yet it is not ſufficient at law, for the plaintiff muſt de- 
clare upon it, ſetting forth that he produceth it in court. 
2 Att. 61. 

9. An indenture to guide the uſes of a common reco- 
very, was offered in evidence, but the ſeals were torn off; 
yet it being proved to have been done by a little boy, it was 


allowed to be read. Palm. 402, 
I | 1 
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To prove the taking of an oath, in the act of uniformity, 
a certificate was produced that had only a ſmall piece of 
wax upon it, By Twiſden ; if it were fealed, tho' the 
ſeal was broken off, yet it may be tread, as we read reco- 
veries after the ſeal broken off; and he ſaid, he had ſeen 
an adminiſtration given in evidence after the ſeal broken 
off, and ſo wills and deeds, 11 Med. 11 M. 21. C. 2. 
Glerk and Heath. 
10. If upon collateral iſſue, it is to be proved, that ſuch Letters pateaty 
a one was juſtice of the peace, baronet, or the like; com- 
mon reputation is ſufficient proof, without ſhewing the 
commiſſion, or letters patent of the creation. Tr. per pats 
47. 
: l I. The copy of the probate of a will is good evidence, Copy of a will, 
where the will itſelf is of chattels ; for there the probate 
is an original, taken by — and of a publick nature : 
otherwiſe, where the will is of things in the realty ; be- 
cauſe in ſuch caſe the eccleſiaſtical courts have no autho- 
rity to take probates ; therefore ſuch probate is but a copy, * 
and the copy of it is no more than the copy of a copy. 
3 Salk. 154. 
12. So the copy of the court roll of a manor, is good Other copies» 
evidence; as alſo the copy of a church-regiſter, the copies 
of town-books, and the like ; for where the original it- 
ſelf is good evidence, the immediate copy thereof is alſo 
good evidence. Skin. 584. L. Raym. 154. 
And generally, wherever an original is of a public 
nature, and would be evidence if produced, an immediate 
ſworn copy thereof will be evidence, as a copy of a bar- 
gain and ſale, of adeed inrolled, and the like; but where 
an original is of a private nature, a copy is not evidence, 
unleſs the original is loft or deſtroyed. 3 Salk. 154. H. 
8 IW. Lynch and Clarke. 
On a warrant to a conſtable to diftraig goods by virtue 
of an act of parliament ; the conſtable makes diſtreſs, and <0 
returns the overplus to the offender, but keeps the war- 
rant. Reſolved, that a copy of the warrant in this caſe 
will be good evidence, 6 Aad. 83. M. 2 An. Morley 
and Staker. | ; 
So a copy of a conviction for killing game, was agreed | 
to be evidence in bar of an action brought for the ſame | 
offence. T. 5 C. 3. A. and-Midlam. Burr, Mansf. 1720. U 
13. An inquiſition pf mortem is evidence, but not con- Inquiſition poft. 
cluſive. 2 T. Jones. 224. M. 34 C. 2. Earl of Thanet >wnem. | 
v. Faſter. | 
14. The entry of the names and titles of perſons in parifh regifter. 
a church- book either for marriazes or births is evidence, 
but 


Bounder roll, 


Terriers. 


Indorſ ment cf 
inte:eſt on a 


. bond, 


Book ut ac- 
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but not concluſive evidence of the matriage or birth of 
any perſons, unleſs the identity of the perſon (by ſuch 
entries intended) is fully proved, and alſo ſtrengthened 
with circumſtances, as cohabitation, the allowance of the 
parties themſelves, and the like. Vin. Evid. (A. b. 15.) 11. 

15. Rolls or ancient books in the heralds office, are 
evidence to prove a pedigree; but an extract of a pedi- 
gree, oe to be taken out of records, ſhall not ; be- 
cauſe Tuch extract is not the beſt evidence in the nature of 
the thing, as a copy of ſuch records might be had. Theory 
of Evid. 45. 

16. An old terrier, or ſurvey of a manor, whether ec- 
eleſiaſtical or temporal, may be given in evidence; for 
there can be no other way of aſcertaining the old tenures 
or boundaries. Theory of Evid. 44. 

17. A terricr of glebe is not evidence for the parſon, 
unleſs ſigned by the churchwardens, as well as the par- 
ſon ; nor then neither, if they be of his nomination : and 
tho? it be ſigned by them, yet it ſeems to deſerve very lit- 
tle credit, unleſs it is likewiſe ſigned by the ſubſtantial in- 
habitants, But in all caſes, it is certainly ſtrong evidence 
againſt the parſon. Theory of Evid. 45. 

18. M. 11 G. Serle and lord Barrington. The indorſe- 
ment on a bond by the obligee, of payment of intereſt, 
was allowed to be given in evidence by his adminiſtrator, 
to take off the preſumption from the length of time. L. 
Raym. 1371. 

19. By the 7 J. c. 12. No tradeſman nor handicraft- 
man ſhall be allowed to give his ſhop- book in evidence, 
on an action for money due for wares delivered, or for 
work done, above one year before the action brought. 
But this not to extend to any trading between merchant 
and merchant, merchant and tradeſman, or between 
tradeſman and tradeſman, for any thing directly falling 
within the compals of their mutual trades and merchandize, 

In the cafe of Pitman and Maddox, 11 V. A ſhop- 
book was allowed for evidence, it being proved that the 
ſervant - that writ the book was dead, and this was his 
hand, and he accuſtomed to make the entries, and no 
proof was required of the delivery of the goods; and Het 
Ch. J. ſaid it was as good evidence as the proof of a wit- 
neſs's hand to an obligation; and he held, that tho' the 
ſtatute of the 7 J. ſays, a ſhop-book ſhall not be evidence 
after the year, yet it is not of itſelf evidence within the 
year. 2 Salk. 690. 8 

20. A man's book of accounts is no evidence for the 
owner of the book, but for the adverſe party; 2 
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book cannot be of better credit than his oath, which 
would not ſerve in his own caſe.” Tr. per pats 


8. 
21. In the caſe of the Queen and Mead, the — 9 — Private bodki of 
and eight others, were incorporated under an act made 39 tries. 


El. by the name of the ſurveyors of the highways at Aileſ- 
bury in the county of Bucks, and were truſtees of a cha- 
rity called Bedford's gift. An information was preferred 
againſt the defendant, for executing this office, , an 
office of truſt, without having taken the oaths, contrary 
to the 25 C. 2. c. 2. To which he pleaded not guilty. 
And now it was moved for a rule, that the proſecutor 
might have two books produced, which theſe ſurveyors 
kept, in which they entered their elections, and alſo their 
receipts and diſburſements ; and that he might take copies 
of what he thought neceſſary, and that the books might 
be produced at the next aſſizes at the trial. But it was 
denied by the court ; becauſe they are perfectly of a pri- 
vate nature, and it would be to make a man produce evi- 
dence againſt himſelf in a criminal proſecution, L. Raym. 
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22. A copy of an inſcription on a grave-ſtone, hath Inſcription on a 


been allowed to be given in evidence. 


23. The examination of an almanack, that ſuch a day Almaaack, 


of the month was Sunday, was ruled to be ſufficient ; and 
that a trial of this by a jury is not neceſſary, altho' it. is 
a matter of fact. Cro. Elia. 227. 

And the reaſon why the kalendar in an almanack is al- 
lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
is part of the book of common prayer, which is eſtabliſhed 
by act of parliament, 


24. An almanack wherein the father had writ the day Father's entry of 
of the nativity of his ſon, was allowed as evidence to the child's birth, 


prove the nonage of his ſon. Raym. 84. 


25. Camden's Britannia was offered in evidence, to prove General hiſtory, 


a particular cuſtom, but refuſed ; for the court held, that 
a general hiſtory might be given in evidence to prove a 
matter relating to the kingdom in general, becauſe the na- 
ture of the thing requires it; but not to prove a particu- 
lar right or cuſtom : So in the caſe of St. Katherine's hoſ- 
pital, Hale Ch. J. allowed a chronicle to be evidence of 
a particular point of hiſtory in Edward the third's time : 
So a year book may be evidence to prove the courſe of the 
court, And in this caſe it was admitted, that heralds books 
are good evidence as to pedigrees, and pariſh regiſters as to 
births and marriages, upon the nature of the thing. But 
in the exchequer, the queſtion being whether the Abbey de 
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Fontibus was an inferior abbey or not, Dugdal's Monaſticon 
was refuſed for evidence, becauſe the original records might 
be had in the augmentation office. 1 Sail. 81.7. 
Stainer and the Burgeſſes of Droitwich, Ig 
So in the caſe of Cockmarn and Mather, E. 13G... On 
a trial at bar, concerning the right of viſiting univerſity 
college in Oxford,. one of the iſſues was, whether king 
Alfred was founder. And the counſel for the plainti 
would have given in evidence ſeveral hiftorians as to this 
point, But the chief juſtice declared, that ſach Evidence 


x never admitted, unleſs in proof of a point concerning 


the public government. And the evidence was not al- 
lowed. Barnard 14. 5 
26, It ſeems to have been generally holden, fince the 
reverſal of the attainder of Algernon$rancy, that ſimilitude 
of hands is not evidence in any eriminal caſe, whether 
capital or not capital. 2 Hato, 431. L. Raym. 39, 
And, generally, it is ſaid, that ſimilitude of hands is 
no evidence; but ſaying that he was well acquainted 
with his writing, and knew it to be the party's, 1s ei- 
dence. Vin, Evid. (T. b. 48.) 14. LR a Abt TE 
And in general caſes, the witneſs ſhould have gained 


his knowledge from having feen the party write; but un- 


der ſome circumſtances that is not neceſſary; as where the 
hand-writing to be proved is of a perſon N abroad, 
one who has frequently received letters from him in a 
courſe of correſpondence, would be admitted to prove it, 
tho” he had never feen him write. So where the antiqui- 


ty of the writing makes it impoſlible for any living witneſs 


to ſwear he ever ſaw the party write; as where a parſon's 
book was produced to prove a modus, the parſon havin 
been long dead, a witneſs who had examined the pari 
books, in which was the ſame perſon's name, was per- 
mitted to ſwear to the fimilitude of the hand-writing, for 
it was the beſt evidence in the nature of the thing, for 
the pariſh books wete not in the plaintiff's power to pro- 
duce Theory of Bvid. 25, 26. EET. 


III. Of the evidence of win. 


1. It ſeems that the confeſſion of the defendant, whether 
taken on an examination before juſtices of the peace; in 
purſuance of the 1 & 2 P. & M. c. 13. or 2 & 3 P. & 
AV. c. 10. upon a bailment or commitment for felony, or 


taken by the common law upon an examination for other 


crimes not within theſe ſtatutes, or in diſcourſe with pri- 
vate 


1 


K 54A — — — 2. wo „ w&4 MM v» © 


„ a-« «<> > a6 _ 


Evidence. 513 


vate perſons, hath al ways been allowed to be given in evi- 
dence, againſt the party confeſſiing, but not againſt others. 
2 Haw. 429. 

2. It is to be obſerved, that there be many circumſtan- Witneſs of kin 
ces that diſable a juror, that are not ſufficient exceptions do che party. 
againſt 2 witneſs : Thus the exception of kindred is a 
good cauſe of challenge againſt a juror, but not againſt a 
witneſs ; therefore the father may be a competent witneſs 

for or againſt his ſon, or the ſon for or againſt his father. 
Theſe and the like exceptions may be to the credit or cre- 
dibility of the witneſs, but are not exceptions againſt his 
competency. 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions 
to a witneſs are of two kinds. 1, Exceptions to the cre- 
dit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
teſtimony ; and in ſuch caſe the witneſs is to be allowed, 
but the credit of his teſtimony is left to the jury. 2. Ex- 
ceptions to the competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe excep- 
tions the court is the judge, 2 H. H. 276, 277. 

F It ſeems agreed, that an attainder, judgment, or con- Witneſs infa- | 
viction of treaſon, felony, piracy, premunire, perjury, or mods. | 
forgery on 5 El. and alſo à judgment in attaint for giving | 
a falſe verdict, or in conſpiracy at the ſuit of the king; i 
and alſo judgment for any heinous crime to ſtand on the 0 

| 
| 


pillory, or to be whipped or branded, are good cauſes of 
exception againſt a witneſs, while they continue in force, 
2 Haw. 432. Theory of Evid. 107. 

But it is agreed, that no ſuch conviction or judgment 
can be made ule of to this pgrpoſe, unleſs the record be 
actually produced in court. 2 Haw. 433. 

Allo, it is a general rule, that a witneſs ſhall not be | 
aſked any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is to 
be impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, where- 
of he never was convicted. 2 Haw. 433. 

And a man ſhall not be permitted to ſwear, that he was 
ſuborned and perjured. St. Tr. V. 3. 427. 

And lord Ce fays, a witneſs alledging his own infamy 
or turpitude, is not to be heard. 4 1»/7. 279. 

Thus a wife was difallowed to be a witaeſs to prove her 
huſband had no acceſs to her in a caſe of baſtatdy. Sg 
Gaſes, V. 2. 175. K. and Reading, AA. 8 G. 2. 
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It ſeems clear at this day, that outlawry in a perſonal 
action is not a good exception againſt a witneſs, as it is 
againſt a juror. 2 Haw, 433. 

A perſon convicted of felony, who is admitted to his 
clergy, and burnt in the hand, is thereby fe- enabled to 
be a witneſs. 2 Haw. 433. 

And it ſeems agreed, that the king's pardon of treaſon, 

or felony, after a conviction or attainder, reſtores the par- 

ty to his credit. 2 Haw. 433. 

Witneſsanin= 4. It ſeems agreed to be a good exception, that a wit- 

gel. neſs is an infidel; ; that is, as it ſeemeth, that he believes 
neither the Old or New Teſtament to be the word of 
God, on one of which our laws require the oath ſhould 
be adminiſtred. 2 Haw. 434. But Mahometans and 
Pagans have been admitted to be ſworn in their own coun- 
try Way. 

Witneſs want⸗ 5. Want of diſcretion is a good exception againſt a wit- 

ing dilcrsuon. nels; on which account alone it leems, that an infant may 
de excepted againſt. 2 Haw. 434. 

But if an infant be of the age of 14 years, he is as to 
this purpoſe of the age of diſeretion, to be ſworn as a wit- 
neſs; but if under that age, yet if it appear that he hath 
a competent diſcretion, he may be ſworn. 2 H. H. 278. 
And in many caſes an infant of tender years may be ex- 
amined, where the exigence of the caſe requires it; which 
poſſibly, being fortified with concurrent evidences, may 

| be of ſome weight ; ; eſpecially in caſes of rape, daß 
and ſuch crimes as are practiſed upon children. 2 H. 


2755 284. 
ut in no caſe ſhall an infant be admitted as 8 
without oath, Str. 700. 1 Ath. 29. e 


Witne's intereſt= 6. It ſeems an unconteſted rule in all caſes, that it-is a 

good exception againſt a witneſs that he is either to be a 

gainer or loſer by the event of the cauſe, whether ſuch, ad- 
| vantage be direct and immediate, or K only. 
2 Haw. 433. | 

| Thus in an information upon the ſtatute of uſury, the 

party to the uſurious contract ſhall not be admitted to be 
a witneſs againſt the uſurer, for in effect he ſhould be — 
witneſs in his own cauſe, and ſhould avoid his own bonds 

and aſſurances, and diſcharge himſelf of the money bor- 

rowed. 1 /nft. 6. 

Thus alſo an attorney ought not to be examined againſt | 

his client, becauſe he is obliged to keep his ſecrets :.but of 
his own knowledge before retainer, he may be examined 
as a witneſs, if ſerved with a ſubpcena, / vd, b. 4. c. 4. 1 

; But 
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But upon an inditment for battery, or the like, the 
party grieved may be a witneſs againſt the defendant, be- 
_— the proſecution is at the ſuit of the king, Mod, 

1 
And in many criminal caſes, from the neceſſity of the 
thing, intereſted perſons are allowed as witneſſes. As 
where the owner proſecutes an indictment of felony for 
ſtolen goods, he is concerned in intereſt; for he will be 
intitled to reſtitution : and yet his evidence is admitted. So 
in removing an indictment by certiorari from the ſeſſions 
to the king's bench; tho” the proſecutor in that caſe, if the 
defendant be convicted, is intitled to his coſts, yet he is 
allowed as a witneſs, So where a man, in caſe of convic- 
tion of the offender for a robbery, will be intitled to a 401 


reward; yet his evidence ſhall be received. And by Par- 


ker chief juſtice: As to the caſes where a 401 reward is 
given, they admit of this anſwer; that the intention of 
thoſe acts would be quite defeated, if ſo be the reward 
{hould take off the evidence. The fame anſwer way ſerve 
to the cafes put upon an indictment of felony for ſtolen 
ps and where the indictment is removed by certiorari : 
or none in the firſt caſe but the owner can prove the 
property of the goods; and in the ſecond, if the giving 
of coſts ſhould take off the evidence of the proſecutor, the 
act of parliament defigned to diſcountenance the removing 
of ſuits by certiorari, would give the greateſt encourage- 
ment to them that is poſſible. 10 Mad. 193. H. 12 An. 
I. and Muſcot. | 

Alſo it ſeems agreed, that it is no good exception againſt 
a witneſs, that he has a maintenance from the king; for 
| —_ one may maintain his own witneſſes. 2 Hawk. 474. 
- *'Thus alſo, one commoner may be a witnels for another 
claiming common, becauſe in effect it charges himſcli; 
that is to ſay, he admits another to have common with 
himſeif. But if the preſcription be, that all the inhabitants 
of ſuch a place ought to have common there, one of the 
inhabitants cannot be a witneſs, to prove that another of 
the ſaid inhabitahts ought to have common there, becauſe 
in effect he would ſwear to give bimtelf right of common 
there. L. Raym. 731. 

A truſtee may be a witneſs, if he hath releaſed his truſt; 
but not if he hath conveyed it over. Sid. 315. 47. 18. 
C. 2. Stevens and Gerrard. 

An heir at law may be a witneſs concerning the title to 
the land, but the remainder-man cannot, for he hath a 
preſent intereſt, but the heirſhip is a mere contingency. 
1 Salk. 283. A. 10 IV. Smith and Blackham. 
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In evidence to a jury at bar, a ſpecial iſſue by rule of 
court was directed to try the cuſtom of lady Percie's manor 
of W:/twoed in Cumberland, whether fines on the tenants 
on their lord's death, be due to the heirs or ſucceſſors of 
the lord, during his minority ; the defendant excepted to 
the ſteward, - becauſe he had a fee on admiſſion, but it was 
not allowed, and he was fworn. 3 Keb. go. 

A witneſs laying a wager in the cauſe, is no hindrance 
to his being a witneſs; for the other has an intereſt in his 
evidence which he cannot deprive him of, Farefl. 31. 

Str. 652. 

If a perſon apfprehends himſelf to be intereſted, tho? in 
ſtrictneſs of law he is not, yet he ought not to be ſworn : 
as where the wieneſs for the plaintift apprehended that if 
the plaintiff ſhould recover, he would remit a claim of 
ſome money which he (the plaintiff) had upon this wit- 
neſs; bit if he ſhould not recover, he would not remit it; 
although in ſtrictneſs of law, his recovering or not reco- 
vering in that caſe would not alter the claim : or as in 

caſe where the witneſs owned himſelf to be under an ho- 
norary, though not under a binding engagement, to pay 
the colts, Str. 129. 

If 2 man hath been examined on interrogatories, being 
at that time diſintereſted, and afterwards becomes intereſt - 
N | cd, his depoſition may be given in evidence; becauſe his 
[ evidence mutt be taken as it ſtood at the time of his ex- 
| amination. So if a witneſs to a bond becomes afterwards 
repreſentative of the obligee, his hand muſt be proved in 
like manner as if he were dead. 2 Ait. 615. 2 Vezey 44. 


| Hufb:nd and 7. It ſeems agreed, that the huſband and wife being as 
| Vie. one and the ſume perſon in affection and intereſt, can no 


more give evidence for one another, in any cafe whatſo- 
| cver, than for themſelves ; and that regularly the one ſhall 
not be admitied to give evidence againſt the other, nor the 
. examination of the one be made uſe of againſt the other, 
by reaſon of the implacable diſſenſion which might be 
| cauſed by it, and the great danger of perjury from taking 
the oaths of perſons under ſo great a bias, and the extreme 
| hardſhip of the caſe, Yet ſome exceptions have been al- 
lowed in caſes of evident neceſſity; as in the lord Audle's 
| caſe, who held his wife, while his ſervant by his command 
raviſacd her; or where a man is indicted for a forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 
huſband or wife have cauſe to demand ſureties of the peace 

avatnit the other. 2 Haw. 431, 432. 
Lale. or juro-, 8. It ſeems agreed, that it is no exception againſt 3 
eine a SIPS. perton's giving evidence either for or againſt. a priſoner, 
2 that 
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that he is one of the judges or jurors who are to try him. 
2 Haw. 432. 

But whes a juror is called upon to give his evidence, 
he ought to give it upon oath openly in court, and not be 
examined privately by his companions. Bac. Abr. Evid, 

A, 2. | 

9. It hath been long ſettled, that it is no exception Witneſs being an 
againſt a witneſs, that he hath confeſſed himſelf guilty of **<omplice, 
the ſame crime, if he hath not been indicted for it ; for 

if no accomplices were to be admitted as witneſſes, it 

would be generally impoſſible to find evidence to convict 

the greateſt offenders. 2 Haw. 432. 

Alſo it hath been often ruled, that accomplices who are 
indicted, are good witneſſes for the king, until they be 
convicted. 2 Haw. 432. 

Alſo it hath often been adjudged, that ſuch of the de- 
fendants in an information, againſt whom no evidence is 
given, may be witneſles for the others. 2 Harb. 432. 

It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral ions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witneſſes in ſuch actions for one another, 

2 Hawk. 432. 

10. It ſeems agreed, that it is no good exception againſt Witneſs an alien 
a witneſs, that he is an alien, or villein, or bondman, o bondman. 

2 Haw. 434. 

11, There were two witneſſes to a deed, and one of Witneſs blind, 
them was blind. It was ruled by Holt chief juſtice, that 
ſuch deed might be proved by the other witnels, and read; 
or might be proved, without proving that this blind wit- 
neſs is dead; or without having him at the trial, proving 
only his hand. L. Raym. 734. Wood and Drury, 

12. If a witneſs is beyond the ſea, it is uſual to prove Witneſs over ea, 
his hand, and that he is beyond the fea. Vin. Evid. [T. 

b. 48.] 13. 

13. There were two witneſſes to a bond; one in Africa; Witneſs become 
and the other in Bedlam, mad: On an order to prove an ne. 
exhibit viva voce in chancerv, a witneſs proved theſe facts, 
and their hands to the bond as if dead. T,5&6G. 2, 

Vin. Evid. [T. b. 48.] 12. 

14. If a witneſs to a deed is dead, it is not ſufficient Wi:nefs cead, 
to prove his hand-writing, but it muſt be proved alſo that 
he is dead. 2 Att. 48. 

And where a perſon has lived abroad for ſome years, af- 
ter atteſting a deed, there mult be ſtrict proof of his death : 

Otherwiſe it is, where the wiineſs has lived conttantly in 
England, from the time of ſubſcribing his name to the day 
L1 3 of 
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of his death; for in that caſe, a ſlight evidence of his 
death is ſuffcient, eſpecially where the perſon who proves 
his hand knew him intimately, and ſwears that he believes 
him dead. Id. | 

But where the witneſs is dead, it is ſufficient to prove 
the witneſs's hand, without proving the hand of the party. 
Viner Evid. [T. b. 48.] 10. 

The ſayings of a dead man are not to be given in evi- 
dence to prove a particular fact; they are only to be ad- 
mitted in proof of general uſages and cuſtoms; but as for 
a particular fact, lying in the knowledge of a particular 
perſon, by this death the evidence is loſt. St. Tr. V. 5. 456. 

And it hath been agreed, that the evidence given by a 
witneſs at one trial, cannot in the ordinary courſe of 
juſtice be made uſe of againſt a defendant, on the death of 
ſuch witneſs at another trial. 2 Haw. 430. 

In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence. Fin, Evid. 
[A. b. 38.] 11. 

But — ſuch declaration is reduced into writing, the 
writing itſelf muſt 1 3 and not evidence thereof 
given viva voce. id. 

15. It is a general rule that benen is no keen 
for no evidence is to be admitted but what is upon oath; 
for if the firſt ſpeech was without oath, another oath chat 
there was ſuch ſpeech, makes it no more than a bare 
ſpeaking, and ſo of no value in a court of juſtice; and 
beſides, the adverſe party had no opportunity of a croſs 
examination ; and if the witneſs 1s living, what. he has 
been heard to ſay is not the beſt evidence that the nature 
of the thing will admit. But tho” hearſay ought not to 
be allowed as direct evidence, yet it may be allowed in 
corroboration of a witneſs's teſtimony, to ſhew that he 
affirmed the ſame thing before on other occaſions, and 
that he is ſtill conſtant to himſelf. So where the iſſue is 
on the legitimacy of a perſon, it ſeems the practice to 
admit evidence of what the parents have; been heard to 
ſay, either as to their being or not being married, for 
the preſumption ariſing from the cohabitation is either 
ſtrengthened or deſtroyed by ſuch declarations, which 
altho not to be given in evidence directly, yet they may 
be aligned by the witneſs as a reaſon for his belief one 
way or other, So hearſay is good evidence to prove 
who was a man's grandſather, when he married, what 
children he had, and the like, of which it is not reaſon- 
able to preſume that there is better evidence. So to 
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prove that a man's father or other kinſman beyond the ſea 
is dead, the common reputation. and belief of it in the 
fam i y gives credit to ſuch evidence; and for a ſtranger 
it would be good evidence, if a perſon ſwore that a bro- 
ther or other near relation had told him fo, which rela- 
tion is dead. So in queſtions of preſcription, it is allow- 
able to give hearſay evidence, in order to prove general 
reputation: and where the iſſue was of a right to a way 
over the plaintiff's cloſe, the defendanty were admitted to 
give evidence of a converſation between perſons not in- 
tereſted, then dead, wherein the right to the way was 
agreed. Thecry of Evid. 111, 112. . 


I. Of freceſs to cauſe witneſſes to appear. 


1. The compulſory means to bring in witneſſes, are of Two ways of 
two kinds. 1. By proceſs of ſubpena (A) iſſued in the cauſing witneſſes 


king's name, by the juſtices, or others, where the trial is 
to be. 2. Which is the more ordinary and more effectual 
means (in criminal cafes), the juſtices that take the exa- 
mination or the perfon accuſed, and the information of 
the witneſſes, may at that time, or at any time after, and 
before the trial, bind over (B) the witneſſes to appear at 
the ſoſhons, and in caſe of their refuſal either to come, or 
to be bound over, may commit them for their contempt 
in ſuch retuſal. 2 H. H. 282. 


2. But that which is a great defect in this part of ju- Charges of 


dicial adminiſtration, is, that there is no power to allow 
witneſtes their charges in criminal caſes; whereby many 
times poor perſons grow weary of attendance, or bear 
their on charges therein, to their great hindrance and 
loſs. 2 H. H. 282. 

That is to ſay, unleſs it be in the caſe of grand or petit 
larceny, or other felony ; for in ſuch caſes, by the ſtatute 
of the 25 G. 2. c. 36. rcaſonable charges ſhall be allowed 
by the court to the proſecutor upon conviction, to be paid 
by the treaſurer out of the county rate. 

And by the ſtatute of the 27 G. 2. c. 3. When any 
poor perſon ſhall appear on recognizance in any court to 
give evidence againtt another accuſed of grand or petit 
larceny or other telony, the court may, at the prayer, and 
on the oath of ſuch perſon, and on conſideration of his 
circumſtances, order the treaſurer to pay him ſuch ſum as 
they ſhall think reaſonable for his tune, trouble, and ex- 
pence ; which order the proper officer ſhall make out for 
5 | L14 the 
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| e fee * 6d; except in Midalaſer, where the ſame ſhall 
de paid by the oyericers of (Pa: whers the perſon was 
apprehendet. 

Where a — 2 54 Where a witneſs i is a priſoner i in- execution for debt, 
1 * be muſt be brought up by haben corpus ad te/tificandum, to 

give his evidencg. St. Tr. V. 2. 580. V. 4. 37. 
Witneſs how far 4, One was ſubpœnaed ad teſlifcandum, and prayed a 
— aaf privilege from being arreſted, which was granted ; and by 
— the court, it will ſuperſede an arreſt upon meſne proceſs, 
but not upon an execution; yet the ſheriff in that caſe 
may be committed for his contempt, Neviſ's caſe, 15 C. 


2. Tr. . Pp. 310. ' 
Penalty of a the 5 El. c. 9. / 12. If any perſon upon whom 
witneſs not ap- any F out of any of the courts of record within this 
— realm ſhall be ſerved, to teſtify or depoſe concerning any 
matter depending therein, and having tendred unto him, 
according to his countenance or calling, ſuch reaſonable 
ſum for his coſts and charges, as (having regard to the diſ- 
tance of the places) is neceſſary to be allowed in that behalf, 
do not appear according to the tenor of the proceſs, having 
not a lawful and reafonable impediment; he ſhall forfeit 
_ Tel, and ſhall yield ſuch further recompence to the party 
rieved, as to the judge of the court, out of which the pro- 
ceſs was awarded, ſhall ſeem meet, according to the loſs 
that the party which. procured the procels ſhall ſuſtain; 
to be recovered by the party ms, in any court of 
recoud. 
In the caſe of Mat and 1/1 nkfard, 2 G. 2. A motion 
was made for an attachment againſt a perſon for not attend- 
ing at the aſſizes to give his ex idence, being ſubpcenaed, and 
having received one guinea for his charges, and being pro- 
miſed to have one guinca a day while there, and his ch 
paid. And a rule was made to ſhew cauſe. And after- 
wards cauſe was ſhewed, that an attachment ought. not to 
„but the party injured had his action upon the ſtatute of 
1 but the court thought, that it was a good foundation 
for an attachment, the diſobedience to the ſubpœna being 
a contempt of the court; and though an action might be 
brought on the ſtatute, yet that was a more dilatory me- 
thod, and more difficult to proceed in, which encouraged 
witneiles not attending frequently upon trials, at which 
they were ſubpcenaed to appear and give evidence. And 
therefore the rule was made abſolute. . L. Raym. 1529. 
In the cafe ot Small and JYVhitmull, M. 10G. 2. It was 
moved for an attachment againſt one J/akefield, for not 


attending to give evidence, being ſerved with a ſubpoena, 
| The 
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The ticket and ſubpcena were not ſworn to have been 
ſerved perſonally ; but delivered to a ſeryant at the wit- 
neſs's houſe, who carried it up to his maſter, and brought 
down word, that he delivered it to his maſter, who ſaid 
he would attend. By Lord Hordwicke Ch. J. This way 
of proceeding by attachment is a new method. I do not 
know that it has been determined, that ſerving a ſubpœna 
on 2 ſervant, would be a ſufficient ſervice to maintain an 
action; but however; to be ſure, it is not a ſufficient 
ground for an attachment. And Lee J. ſaid, It hath been 
ſolemnly determined, that you muſt not only have an 
affidavit of tendring the ſhilling, but likewiſe of a ten- 
-der of reaſonable charges, to ground an attachment, And 
the attachment was denied. Caf. Hardw. 313. Str. 


1054. 
E. 14 C. 2. Chapman and Poynton. A witneſs was ſerved 
with a ſubpoena at Cheſter, to attend the fittings at Guild- 
ball, and two guineas were tendred by the perſon who 
ferved it, and being objected to as too little, he declared 
he would give no more, The witneſs not coming up, an 
attachment was moved for ; but on thewing cauſe was diſ- 
charged: the court ſaying it was too little, and that the 
witneſs is not obliged to truſt to the court's allowing him 
more when he comes to the book ; for perhaps the party 
may not call him, and then it may be difficult for him to 
get home again: that this way of puniſhing as for a con- 
tempt was new, and practiſed only in this court: the com- 
mon pleas not doing it to this day, but leaving the party 
to his remedy on the 5 El. c. g. and therefore they would 
pot enter into any nice calculations of the expence, but 
confined their inquiry to the queſtion, whether the non- 
attendance was thro” obſtinacy or not. Stra. 1150. 

Aud, by the court, in the caſe of Hammond and Stewart, 
H. 8 G. the witneſſes ought to have a reaſonable time to 
put their affairs in order, that their attendance upon the 
court may be as little prejudice to themſelves as poſſible. 
Str. 510. 

> In criminal eaſes, if a witneſs hath been bound over, 
and do not appear, he ſhall forfeit his recognizance, 


a « 1, Of the manner of giving evidence. 


1. He who affirms the matter in iſſue, whether plaintiff Which party 
; ſhall begin the 
or defendant, ought to begin to give evidence. Lit. 36. eidence. 
2. The evidence both for and againſt a priſoner, ought gyigence to be 
to be upon oath, upon oath, 


And 


$22 | Evidence. 

| Andi if a peer is produced as à witneſs, he ought to be 
ſworn, 3 Keb. 6. nr ONES. COL att bee. 
Lord Preſton was committed by the court of quarter ſeſ- 
ſions, for refuſing to be ſworn to give evidence to the grand 
jury on an indictment of high treaſon; and on his being 
brought by hahzas torpus into the king's bench, Holt Ch.]. 
ſaid, it was a great contempt, and that had he been there, 
he would have fined him, and committed him till he paid 
the fine; but being othetwiſe, he was bailed, 1 Salk. 278. 
But a quaker's affirmation, in all caſes not being cri- 
minal, ſhall be allowed as evidence, without an oath; 
but in criminal caſes his affirmation ſhall not be allowed. 

788 Nc. 34. | | n 
Nlaſt be poſit ve. 3. It is no ſatisfaction for a witneſs to ſay, that he thinks 
or perſuades himſelf; and this for two reatons ; by Cole 
chief juſtice : 1. B<cauſe the judge is to give abſolute ſen- 
tence, and ' ought to have more ground than thinking. 
2, Becauſe judges, as judges, are always to give judgment 
fecundum allegata et probata, notwithſtanding that private 
perſons think otherwiſe. Dyer 53. Wat 
Witneſſes may de 4. The court may indulge a priſoner in examining the 
examined aprt. witneſſes apart, but he cannot demand it of right. St. Tr. 


Evidence to be 
given in the pr> |, | « - : 
ſoner's preſcnee, Priſoner, but in his preſence. 2 Haw. 428. . 


Witneff-s cannot 6. In every iſſue, the affirmative is to be proved. A 
reflify a negative. negative cannot regularly be proved; and therefore it is 
ſufficient to deny what is affirmed, until it be proved; but 
when the affirmative is proved, the other fide may conteſt 
it with oppoſite proofs ; for this is not properly the proof 
of a negative, but the proof of ſome propoſition totally 
inconſiſtent with what is affirmed : as if the defendant be 
charged with a treſpaſs, he need only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another place at the time, or the like. Theory of 

Evid. 116, 117. t 
But to this rule there is an exception of ſuch cafes, 
where the law preſumes the affirmative contained in the 
iſſue. Therefore, in an information againſt lord Halifax 
for refuſing to deliver up the rolls of the auditor of the 
exchequer : the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 
them; for a perſon ſhall be preſumed duly to execute his 

office, till the contrary appear. id. 117. 

7. A 


5. tn caſes of life, no evidence is to be given againſt a 
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7. A priſoner may not call witneſſes to diſprove what A man hall not 
his own witneſſes have ſworn. St. Tr. V. 2. 764, 792. — pak 
8. A witneſs ſhall not be permitted to read his evidence, petberf . we. 
butt he may look upon his notes to refreſh his memory. neſs may read 
Se. Tr. J. 445. | 0 his evidence. 
9. A witneſs ſhall not be croſs examined, till he has When he may be 
gone thro! the evidence for the party on whoſe ſide he was <9 examined. 
produced. St. Tr. JV. 2792. 
10. It hath been admitted, that in order to ſhew a vari- Variance. 
ance in the evidence, a depoſition taken by a witneſs before 
a juſtice of the peace, may at the priſoner's deſire be read 
at che trial, in order to take off the credit of the witneſs, 
by ſhewing a variance between ſuch depoſitions, and the 
evidence given in court. And for the ſame reaſon it ſeems 
agreed, that where a witneſs at one trial varies from his 
own evidence at another, in relation to the ſame matter, 
ſuch variance may alſo be given in evidence to invalidate 
his teſtimony at the ſecond trial. 2 Haw. 430. : 
11. The counſel of that party which doth begin to main- Which party 
tain the iſſue, ought to conclude. Tri. p. pars 220. ll condude. 


A. Subpcena to give evidence. 

EORGE the third, by the grace of God, of Great 
8 Britain, France, and Ireland, king, defender of the 
faith, and fo forth. To A. B. C. D. and E. F. greeting: 
We command you, and every of you, that all buſineſs being 
laid aſide, and all excuſes whatſcever ceaſing, you do in your 
proper perſons appear before our juſtices aſſigned to keep the 
Peuce in aur county of and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed, at the general quarter ſeſſions of the peace, to be 
holden at in and for the ſaid county, on —— the day 
of at the hour of ten in the forenoon of the ſame day, to 
teſliſy the truth, and give evidence on behaif of the inhabitants 
of the pariſh of in the ſaid county, againfi A. O. in a caſe 
of baſtardy. And this you are in nowiſe to omit, nor any of 
you to amit, on pain of one hundred pounds. IWiinejs Sir 
James Lowther, baronet, the—— day , in thouwnes 


year of our reigu. 
C. 


Note; There may be four witneſſes put in one ſubpena. 


A ſub- 


- 
— — - 


Evtidence- 


A ſubpœna ticket. 
BYE of his majrſty s wrel of ſubpansa ts you directed, 

and berewith ſhewn to you, you are perſonally to be before 
bis majeſty s juſtites of the peace for the county of at the 
gtneral quarter ſeſſions of the peace to be holden for the ſaid 
county, ati the ſaid county, on — the — day of 
kext, to teftify the truth, and give evidence on behalf of 
the inhabitants of the parifh of —— in the ſaid county, again/t 
A. O. in a caſe of baftardy. And this you are not to omit, 
upon pain of one bundred pounds, Dated thus day of 


ii th. 5 r 


By the court, 


B. Condition of a recognizance to appear and: give 
evidence. F 


H E condition of this recognizance is ſuch that if the 
I - above-bound A. W. Hall perſonally appear at the next 
general quarter ſeſſions of the peace to be holden at —— in and for 
the ſaid county, and then and there give ſuch evidence as he 
knoweth, upon a bill of indiftment to be exhibited by A. I. 7 
——— yeeran, to the grand jury, againſt A. O. late of —— n 
the ſaid county, yeoman, for the felmiouſly taking and carrying 
ai the property of - - and in caſe the ſaid bill be found 
a true bill, then if the — A. W. hall then and there give 
evidence to the jurors that ſhall paſs on the trial of the ſaid A. 
O. upon the ſaid bill of indiftment, and not depart thence 
without leave of the court, then this recognizance to be vaio, 

otherwiſe of force, | 


14 


2 * 


* A ACER; —_— — 


Examination. 


F a felony is committed, and one is brought before 2 
juſtice upon ſuſpicion thereof, and the juſtice finds 
upon examination that the priſoner is not guilty; yet the 
juſtice ſhall not diſcharge him, but he muſt either be 


bailed or committed: for it is not fit that a man once ar- 
reſted 


Eramination. 


reſted and charged with felony, or ſuſpicion thereof, ſhould 
be delivered upon any man's diſcretion, without farther 
trial. Dalt. c. 164. 

In order to which bail or commitment, the examination 
and information of the parties muſt firſt be taken, , ag- 
cording to the following ſtatutes : WP 2 
Two or more juſtices (1 Q.) or one of the ſaid juſtices, be- 
fore they bail a perſon apprehended For felony (if the offence is 
bailable) ſhall take his examinatson (A) and the information 
(B) of them that bring him, of the - fat? and circumſtances 
thereaf,, and the — or as much thereof as ſhall be material 
to prove the felony, ſhall put in writing ; which examination 
they ſhall certify (together with the bailment ) at the next general 
gaol delivery, to be holden within the limits of their cotmmiſfion. 
i&2P.&M, c. 13. ſ. 4. 8 

And they ſhall have power to bind by recognixance (C) all 
ſuch as de declare any thing material to prove the offence, to 
appear at the next general gaol delivery, to be holden within the 
county where the trial ſhall be, then and there to give evidenxe 


againſt the party; and ſhall certify ſuch recognizance in lite 


manner. ſ. 5. 8 
And if they fend in any thing herein, they ſhall be fined by 
the juſlices of gaol delivery. id. 

In like manner, where the perſon is nat bailed, but committed 
to ward, the juſtice or juſtices who commit him, ſhall before 
ſuch commitment, take the like examination and information, 
and ſhall put the ſame in writing within two days after the ſaid 
examination, and ſhall in like manner bind over the witneſſes ; 


and certify the whole as above. 2& 3 P. & M. c. 10. 


Shall take his examination] And in order thereunto, if by 
ſome reaſonable occaſion, the juſtice cannot at the return 
of the warrant take the examination, he may by word of 
mouth command the conſtable or any other perſon, to 
detain in cuſtody the priſoner till the next day, and then 
to bring him before the juſtice, for farther examination. 
And this detainer is juſtihable by the conſtable or any 
other perſon, without ſhewing the particular cauſe for 
which he was to be examined, or any warrant in writing, 
1 H. H. 585. IS * 
But the time of the detainer muſt be no longer than is 

neceſſary for ſuch purpoſe; for which it is ſaid, that the 
ſpace of three days is a reafonable time. 2 Haw. 119. 
| "The examination of the perſon accuſed, ought not to 
be upon oath, 1 H. H. 585. 


But 


526 


againſt the priſoner, Dalt. c. 164. 


Examination. 


But if upon his examination he ſhall confeſs the matter, 
it ſhall not be amiſs that he ſubſcribe his name, or mark 
to it. Dall. c. 164. ds . 

Which examination being voluntary, and ſworn by the 
juſtice or his clerk to be truly taken, may be 8 in 
evidence againſt the party confeſſing, but not againſt others. 
1 H. H. 585. 2 Haw. 429. 


Information of them that bring him] Or of other witneſſes, 

whom the juſtice may bring before him by his warrant (D) 
for that purpoſe. 1 H. H 586. Dalt. c. 164. 
And this information muſt be upon oath. Dale. c. 164. 
1 H. H. 586. 
And therefore if a quaker is witneſs, his affirmation 
muſt not be taken in this caſe; for by the 7 & 8 . 
c. 34. /. 36. it is provided, that no quaker ſhall be examin- 
ed for or againſt any perſon in any eriminal cauſe, unleſs 
it be upon oath, 

And the ſaid information being upon the trial ſworn to 


be truly taken, by the juſtice or his clerk, may be given 


in evidence againſt the priſoner, if the witneſſes be dead 
or not able to travel, 1 H. H. 586. 


Or as much thereof as ſhall be material to prove the felony] 
Yet it ſeemeth alſo juſt and right, that the juſtices who 
take information againſt a felon, or perſon ſuſpected of 
felony, ſhould take and certify as well ſuch information, 
proof, and evidence, as goeth to the acquittal or clearing 
of the priſoner, as ſuch as maketh againſt the priſoner : 
for ſuch information, evidence, or proof ſo taken, is only 
to inform the king and his juſtices of the truth of the 
matter. Dalt. c. 165. f 


_ Shall certify at the next gaol delivery] And yet for petty 
larcenies, and ſmall felonies, the offenders may be tried at 
the quarter ſeſhons, and the examinations and informa- 


tions may be certified thither. Dal. c. 164. 
Ti be holden within the limits of their commiſſion] And yet 


examinations taken by juſtices of the peace in one coun- 
ty, may be by them certified in another county, and 


there read, and given in evidence againſt the priſoner, 
Dalt. c. 164. 


* To bind by recmgnixance] And upon refuſal may commit 


the perſon refuſing. 1 H. H. 586. 


And the parties grieved ought to be bound, not only 
to give evidence, but alſo to prefer a bill of inditmenc 


A. Ex- 


Examination. 

A. Examination of a felon 
RO. 7 655 
Weſtmorland, FFVHE examination f A. O. 7 
. yeoman, taken before me Henry Chay- 
tor, doctor of laws, one of his majeſty's juſtices of the peace far 
the ſaid county [or, in the caſe of bail,---taten before u. 
two of his majeſty's juſtices 4 the peace for the ſaid county, and 

one of us of the quorum) the —— day of —— in the 
yadr of cho reign at , 0 
ſaid A. O. being charged befare me [or, 11] by A. I. 
of + yeoman, with the felonious ftealing out of the hquſe 
of the ſaid A. I. at on the day of —— the follsw- 
mg '\goods, to Wit to the value of he the ſaid 
A. O. upon his examination now taken before me | or, us} con- 

feffeth thut {or, denteth that Se. 


„ * i 


B. Information of a witneſs. 


Weſtmorland. T HE information of A. I 7 


yeoman, taken upon oath before me | as 


before] 
C. Recognizance to give evidence. 
Weſtmorland. E it remembred, that on the 
AT day, of in the ——— year of 
the reign of ——— A. I. of —— in the ſaid county, yes- 


man, did come before me Henry Chaytor, dar of laws, 
ene of the juſtices of our ſaid lerd the king, aſſigned to keep the 
peace in the ſaid county, and did acknowledge himſelf to exve to 
our ſaid lord the king ten frinds of lawful money of Great 
Britain, under condition, that f he fall perſonally appear be- 
fert the juſtices of our faid lord the king, at the next general 
quarter ſiſſions of the peace [or, gaol delivery] to be holden in 
and for the ſaid county, then and there to give evidence in be- 
hal of. eur % lord the king, again? A. O. late of 

who being attached, and ſuſpected of felony, is n' committed 
the gael of our ſaid lord the king in the ſaid county, then, this 
recogn{zance te be void, otherwiſe of force. 


Or thus, to prefer a bill of indictment, and give 
OT evidence: 


Weſtmorland. DE ; remembred, that en the dry 
e of ——— in the year of the reign 
ef A. I. of in the ſaid caurity, yeaman, fer- 


| ſonaliy 
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Examination. 


ſenally came before me Henry Chaytor, doctor , laws, one 


of the juſtices of our {aid lord the bing, aſſi ned to keep the 
peace in the 2 county, and atknowledged himſelf to owe to 
eur faid lord the king, the ſum of ——— of god and lawful 
money of Great Britain, to be made and levied of his goods 
end chattels, lands and tcnements, to the uſe of our ſaid lord 


the king, bis beirs and ſucriſtri, if be the jaidl A. I. ſpall fail 


in the condition 1 . H. C. 


The condition of the within written recagnixance is ſuch, 
that whereas one A. O. late of — was this preſent day 
brought before the juſtice within mentioned by the within bound- 
en A. I. and was by him charged with the felonious my 
and carrying away ———— of the goods of him the ſaid A. I. 
and thereupon was committed by the ſaid juſtice to the common 
gaol in and for the ſaid county : if therefore he the ſaid A. I. 
hall and da at the next general quarter ſeſſions of the peace [or, 
gaol delivery] to be halden in and. for the ſaid county, prefer or 
cauſe to be preferred, one bill of indiftment of the ſaid felony 
again the ſaid A. O. and fhall then alſo give evidence there 
concerning the „ at well to the jurors, that ſhall then in- 
guire of the ſaid felony, as alſo to them that fhall paſs upon 
the trial of the ſaid A. O. that then the ſaid recognizance ts 
be void, or elſe to fland in full force for the king. 


D. Warrant for a witneſs. 
Weſtmorland, j To the conſtable of ———— 


HEREAS oath hath been made before me r 
one of his majeſty's juſtices of the peace in and for t 

faid county, fy I. TY ol By hs he the ſaid A. I. 
was lately robbed at ——— und that he hath good cauſe to be- 
lieve that A. W. of is a material witneſs to prove by 
whom the ſaid robbery was committed : theſe are therefore to re- 
quire you to cauſe the ſaid A. I. forthwith to come before me, 
to grve ſuch information and evidence as he knoweth concerning 
the ſaid offence, that ſuch further proceeding may be had therein, 
as to the law doth appertain. Given under my hand and ſeal 
at in the ſaid county, the ——— day of ———, 


\SE\Y 
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ADVERTISEMENT. 


LANK PRECEDENTS 
in one hundred inſtances of com- 
mon practice ſettled by the author, are 
printed for and fold by T. CapsLL,; 
bookſeller, in the Strand, after the rate 
of one guinea for each complete ſet, 
conſiſting of three ſheets of each ſort on 
paper, and three recognizances of cach 
ſort on parchment; or 1s. 6d. a quire 
for any of the particulars on paper, and 
1s. 6d, a dozen for the parchment 
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1. 8 % H E Hiſtory of Scotland, during the reigns of 

Queen Mary, and of King James VI. till his ac- 
ceſſion to the crown of England, with a review of the 
Scottiſh hiſtory previous to that period ; and an appendix, 
containing original papers, 2 vols. By William Robertſon, 
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* with four plates, elegantly engraved, 3 vols. 


31. ſame, 4 vols. 8 vo. 11. 10 8. 

Memoirs of Great Britain and Ireland, from the 
diſſolution of the laſt parliament of Charles II. until the 
ſea battle off La Hogue. By Sir John Dalrymple, Bart. 
2d edition, 2 vols. 21. 68s. 

% The ſecond volume, conſiſting chiefly of letters 
from the French Ambaſladors in England to their court; 
and from Charles II. James II. King William and Queen 
Mary, &c. &c. interſperſed with hiſtorical relations ne- 
ceſſary to connect the papers together, may be had ſe pa- 
rate, Price 11. 28. in boards. 

4. State papers and letters addreſſed to William Car- 
ſtares, confidential ſecretary to King William during the 
whole of his reign; relating to public affairs in Great 
Britain during the reigns of King William and Queen 
Anne; to which is prefixed The life of Mr. Carltares, 
publiſhed from the originals by Joſeph M*Cormick, D. D. 
11. 48. 

5. Sketches of the hiſtory of man, By Lord Kaimes, 
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6. The works of Francis Bacon, Baron of Verulam, 
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Blackſtone, 4 vols. 4 l. 4s. 
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2 8. An 


Dolphin, and Swallow, and the 


ap ſeveral appendixes, 5 vols. il, 163. 
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8. An account of the voyages undertaken by order of 
his preſent Majeſty for making diſcoveries in the ſouthern 
hemiſphere, and ſucceſſively performed by Commodore 
Byron, Captain Wallis, and Captain Carteret, in the 
. drawn up 
from the journals which were kept by the ſeveral com- 
manders, and from the papers of Joſeph Banks, Eſq; 
and Dr. Solander. By John Hawkeſworth, LL. D. 11: 
luſtrated with cuts, and a great variety of charts and maps 
(in all 52 plates) relative to the countries now firſt diſ- 
covered, or hitherto but imperfectly known. Price 31. 128. 

bound. | | | 

9. An hiſtorical and political diſcourſe of the laws and 
government of England, from the firſt times to the end 
of the reign of Queen Elizabeth, with a vindication of 
the ancient way of Parliaments in England. Collected 
from ſome manuſcript notes of John Selden, Eſq; By 
Nathaniel Bacon, of Gray's Inn, Eſq; 5th edition, cor- 
rected and improved by a gentleman of the Middle 
Temple. 158. 12 | 
10. The Oceana, and other works of James Harrington, 


Efq; elegantly printed in one vol. Royal paper. 11. 1s. 


11. Memoirs of Edmund Ludlow, Eſq; Royal paper. 
11. 1s. . 2 
12. Diſcourſes concerning government. By Algernon 
Sidney, Eſq; with his letters, trial, ſome memoirs of 
his life, and apology for himſelf, with a fine head of the 
author, now firſt publiſhed, and the latter from his original 
manuſcript. Sth edition, With an alphabetical index 


of the principal matters. This edition contains 60 ſheets 


more than any other. 11. 78. 3 
13. A dictionary of ancient Geography, explainin 

the local appellations in ſacred, Grecian, and Roman bite 

tory, exhibiting the extent of kingdoms, and ſituation of 


cities, &c. &c. By Alexander Macbean, M. A. 78. 6d. 


134. An Eccleſiaſtical Hiſtory, ancient and modern, 
from the birth of Chriſt to the beginning of the preſent 
century. In which the riſe, progreſs, and variations of 
church power are conſidered, in their connection with the 
ſtate of -learning and philoſophy, and the political hiſtory 
of Europe, during that period. By the late learned John 
Lawrence Moſheim, D. D. Tranſlated,” and accompa- 
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